Missouri  Attorney  General's  Opinions  - 1969 


Opinion 

Date 

Topic 

Summary 

3-69 

Apr  15 

Opinion  letter  to  the  Honorable  Clinton  Almond 

4-69 

Withdrawn 

9-69 

Mar  18 

MOTOR  VEHICLES. 

TRUCKS. 

WEIGHT 

REGULATIONS. 

1.  If  the  weight  on  a tandem  axle  does  not  exceed  thirty-two  thousand 
(32,000)  pounds  but  the  weight  on  one  of  the  axles  in  the  tandem 
group  exceeds  eighteen  thousand  (18,000)  pounds  there  is  a violation 
of  Section  304.180,  RSMo  Cum.  Supp.  1967.  2.  Any  one  axle,  however, 
positioned  or  attached,  may  not  exceed  the  weight  of  eighteen 
thousand  (18,000)  pounds  prescribed  for  a single  axle.  3.  A weight 
limitation  of  eighteen  thousand  (18,000)  pounds  on  a single  axle  of  a 
tandem  group  is  not  in  conflict  with  or  in  excess  of  that  permitted 
under  the  provisions  of  Section  127  of  Title  23  of  the  United  States 

Code  (public  law  85-767,  85th  Congress).  4.  A holding  that,  under 
Section  304.180,  the  weight  of  any  one  axle  of  a tandem  group  can 
lawfully  exceed  eighteen  thousand  (18,000)  pounds  would  render  the 
State  of  Missouri  ineligible  for  apportionment  of  future  interstate  funds 
under  Section  108(b)  of  the  Federal  Aid  Highway  Act  of  1956. 

10-69 

Aug  19 

CONSTITUTIONAL 

LAW. 

CONTRACTS. 

CREDIT  LIFE 

INSURANCE. 

EMBALMERS. 

FUNERAL  DIRECTORS. 

FUNERAL  PLANS. 

INSURANCE. 

STATUTES. 

Sections  436.010  through  436.080,  RSMo  Supp.  1967,  neither  prohibit 

nor  authorize  the  sale  of  credit  life  insurance  in  connection  with 

installment  purchases  of  prearranged  funeral  plans.  Sales  of  such 
insurance  policies  are  permitted,  provided  that  all  statutory 
requirements  relating  to  the  sale  of  such  insurance  are  met.  Sections 
436.010  through  436.080  govern  the  handling  and  investing  of  money 
collected  only  under  prearranged  funeral  plans  entered  into  after  the 
effective  date  of  those  sections,  October  13,  1965. 

12-69 

May  26 

Opinion  letter  to  the  Honorable  James  A.  Noland,  Jr. 

13-69 

Jan  10 

POLICE 

DEPARTMENTS. 

POLICE  OFFICERS. 

CITIES,  TOWNS,  AND 

VILLAGES. 

CITY  POLICE. 

Graduation  from  or  completion  of  courses  offered  by  the  Police 

Academy  of  Metropolitan  St.  Louis  Police  Department  does  not  fulfill 
the  requirements  of  Section  66.250,  RSMo  Supp.  1967. 

15-69 

Feb  3 

Opinion  letter  to  the  Honorable  Don  Witt 

18-69 

Feb  18 

Opinion  letter  to  the  Honorable  Ralph  Combs 

21-69 

Withdrawn 

23-69 

Nov  6 

CIRCUIT  COURT. 

CIRCUIT  CLERKS. 

CIRCUIT  COURT 

CLERKS  AND 

RECORDER  OF  DEEDS. 

RECORDER  OF  DEEDS. 

VACANCIES. 

(1)  During  a vacancy  in  the  office  of  the  clerk  of  the  circuit  court  and 
pending  the  appointment  of  a successor  by  the  Governor  and 
qualification  of  such  officer,  the  circuit  court  may  appoint  a temporary 
circuit  clerk;  (2)  Such  an  appointment  where  the  offices  of  circuit  clerk 
and  recorder  are  combined,  also  constitutes  the  person  appointed  by 
the  court  ex  officio  recorder  as  a matter  of  law;  (3)  Such  clerk 
appointed  by  the  circuit  judge  is  entitled  to  the  emoluments  of  the 
office  during  the  period  he  serves  as  circuit  clerk  and  recorder  of 
deeds;  (4)  The  person  appointed  by  the  Governor  to  fill  such  a vacancy 
is  not  entitled  to  any  emoluments  of  office  until  such  time  as  he  duly 
qualifies  for  such  office. 

24-69 

Mar  25 

DRIVER'S  LICENSES. 

LICENSES. 

SUPREME  COURT 

RULES. 

CHANGE  OF  VENUE. 

APPEALS. 

DIRECTOR  OF 

REVENUE. 

That  Section  564.444  RSMo  Supp.  1967,  is  civil  in  nature.  Supreme 

Court  Rule  41.02  is  explicit  in  directing  that  the  Rules  of  Civil  Procedure 
shall  govern  civil  practice  and  procedure  in  the  Circuit  Courts.  The 

Rules  of  Civil  Procedure  provide  for  change  of  venue  and  appeal.  It  is 
our  opinion  that  the  Director  of  Revenue  can  apply  for  a change  of 
venue  or  take  an  appeal  in  accordance  with  the  provisions  of  the  Rules 
of  Civil  Procedure  in  matters  of  judicial  review  of  an  order  of 

revocation  of  a drivers  license  because  of  refusal  to  submit  to  a breath 

test  issued  under  the  provisions  of  Section  564.444. 

25-69 

Mar  11 

DIRECTOR  OF 

REVENUE. 

DRIVERS  LICENSE. 

JUDGMENTS. 

MOTOR  VEHICLE 

SAFETY 

RESPONSIBILITY. 

An  unsatisfied  judgment  of  a magistrate  court  warrants  suspension  of 
driving  privileges  of  the  defendant  until  it  is  satisfied,  released,  or  until 
a period  of  ten  years  expires  after  rendition  or  revival  of  said  judgment 
or  from  the  date  of  the  last  payment  on  the  judgment.  Failure  of  the 
plaintiff  to  revive  such  judgment  after  three  years  in  no  way  affects  the 
suspension  of  driving  privileges  contemplated  by  the  Motor  Vehicle 
Safety  Responsibility  Law. 

27-69 

Feb  25 

LIQUOR  CONTROL. 

INTOXICATING 

LIQUOR. 

NONINTOXICATING 

BEER. 

LICENSES. 

The  State  Director  of  Liquor  Control  has  no  authority  to  deny  a license 
to  a person  to  sell  intoxicating  liquor  or  nonintoxicating  beer  under 
Section  311.060,  RSMo  and  312.040,  RSMo,  because  such  person  has 
been  convicted  of  violating  a city  ordinance  relating  to  the 
manufacture  or  sale  of  intoxicating  liquor  or  nonintoxicating  beer. 

29-69 

Aug  11 

NATIONAL  GUARD. 

MOTOR  VEHICLES. 

Section  304.265,  RSMo,  makes  unlawful  the  operation  by  a member  of 

the  Missouri  National  Guard  of  trucks  and  truck-tractor  trailers  in 

possession  of  the  Missouri  National  Guard  unless  such  vehicles  are 
equipped  with  rear  fenders  or  mud  flaps,  regardless  of  whether  the 
vehicles  are  owned  by  the  State  of  Missouri  or  the  United  States. 

32-69 

Feb  17 

Opinion  letter  to  Senator  Donald  L.  Manford 

34-69 

Jan  28 

GAMBLING  DEVICES. 

GAMBLING. 

LOTTERIES. 

BINGO. 

KENO. 

LIQUOR  LICENSE. 

LIQUOR. 

Regulation  No.  15 ( k)  of  the  Supervisor  of  Liquor  Control  of  Missouri 
prohibits  any  licensee  from  having  any  "Bingo"  device  upon  his  licensed 
premises. 

35-69 

Mar  18 

SCHOOLS. 

TEACHERS. 

SABBATICAL  LEAVE. 

PUBLIC  SCHOOL 

RETIREMENT  SYSTEM. 

STATE  AID. 

1.  The  power  of  a public  school  board  to  employ  teachers  includes  the 
discretion  to  grant  temporary  leaves  of  absence  with  or  without  pay 
subject  to  the  limitations  of  other  applicable  laws.  2.  Leave  of  absence 
must  be  set  out  in  writing  and  incorporated  in  the  employment 

contract  between  the  board  and  the  teacher.  The  leave  cannot  be  a 

gratuity,  but  must  be  in  exchange  for  service  rendered  by  the  teacher 
during  the  contract  period.  3.  Leave  agreements  by  school  boards  of 

St.  Louis  County  must  be  in  accord  with  requirements  of  Sections 
168.191,  RSMo  Supp.  1967,  which  limits  the  terms  of  teaching 
contracts.  4.  Public  school  teachers'  retirement  system  contributions 
under  Section  169.010,  et  seq.,  RSMo  should  be  calculated  during  the 

teacher's  leave  of  absence  in  the  same  manner  as  contributions  are 

calculated  during  periods  of  actual  service.  5.  A temporary  leave  of 
absence  of  a teacher  employed  on  a regular  full-time  basis  does  not 
affect  the  eligibility  of  the  school  district  for  state  aid  known  as 
"Teacher  Preparation  Allowance"  under  subsection  2 of  Section 

163.031,  RSMo  Supp.  1967. 

36-69 

Jan  30 

PROBATE  JUDGES. 

MAGISTRATES. 

DISABILITY. 

VACANCY. 

APPOINTMENT  OR 

TRANSFER  OF 

JUDGES. 

SALARY. 

Section.  482.120,  RSMo,  relating  to  the  appointment  of  a judge  of  the 
magistrate  court  by  the  judge  of  the  circuit  court,  and  Section  451.180 
relating  to  the  appointment  of  a special  probate  judge  by  the 

Governor,  are  in  conflict  with  Supreme  Court  Rule  11.05,  which 
provides  that  the  Supreme  Court  of  Missouri  make  transfers  to  the 
probate  and  magistrate  courts,  and  are  null  and  void.  A de  facto  judge 
appointed  under  either  such  section  is  not  entitled  to  the 
compensation  provided  for  the  office.  The  de  jure  judge  holding  said 

office  is  entitled  to  the  emoluments  of  the  office. 

38-69 

Jan  7 

PUBLIC  RECORDS. 

RECORDER'S  OFFICE. 

UNIFORM 

COMMERCIAL  CODE. 

Financing  statements  filed  in  recorder's  office  subject  to  public 
inspection. 

41-69 

Jan  8 

Opinion  letter  to  the  Honorable  W.  E.  Sears 

46-69 

May  20 

LIBRARIES. 

The  Jefferson  City  Library  Board  is  not  authorized  to  pay  lease  rentals 
on  buildings  from  the  funds  derived  from  a tax  levy  to  erect  public 

library  buildings. 

48-69 

Apr  10 

REAL  ESTATE 

COMMISSION. 

LICENSES. 

(1)  The  Real  Estate  Commission  cannot  grant  a license  to  a person 
whose  license  has  been  revoked  under  Section  339.110,  RSMo  1959; 

(2)  The  Real  Estate  Commission  can  grant  a license  to  a person  whose 
license  has  been  revoked  under  Section  339.100,  RSMo  1959,  if  such 
person  makes  proper  application  and  meets  the  qualifications  of 

Section  339.040,  RSMo  1959. 

49-69 

Mar  3 

Opinion  letter  to  the  Honorable  Harry  Wiggins 

52-69 

Jul  1 

SCHOOLS. 

TRUSTS. 

CHARITY. 

(1)  The  Board  of  Education  of  the  Chillicothe  R-2  School  District  is  the 

"Chillicothe  School  Committee"  as  the  term  is  used  in  the  will  of 

Florence  Pendleton.  (2)  A public  school  board  may  act  as  trustee  of  a 
charitable  trust,  the  purpose  of  which  is  an  authorized  function  of  the 
school  district.  (3)  A public  school  district  by  use  of  private  trust  funds 
may  promote  the  continuing  education  of  its  residents  through  non- 
interest loans  for  higher  education.  (4)  Where  a public  school  district  is 
the  trustee  of  a charitable  trust,  discriminatory  limitations  on  the  trust 
based  on  race,  religion,  national  origin,  or  sex  are  void  and 
unenforceable.  However,  such  invalid  provisions  do  not  void  a trust 
where  the  intent  of  the  testator,  as  seen  from  the  will  itself,  is  to 
create  a charitable  trust  in  any  event;  but  such  trust  is  to  be  enforced 
without  regard  to  the  invalid  provisions. 

54-69 

Feb  28 

Opinion  letter  to  the  Honorable  John  H.  Mittendorf 

55-69 

Mar  18 

CHIROPRACTIC. 

RULES  AND 

REGULATIONS. 

That  part  of  Rule  16.4(b)  of  the  Personnel  Advisory  Board  which 
provides  that  only  physicians  may  verify  certificates  of  sick  leave  for 
state  employees  is  invalid,  and  to  carry  out  the  intention  of  the 
legislature  the  rule  should  also  provide  that  a chiropractor  is  legally 
qualified  to  verify  the  certificate  required  for  sick  leave  resulting  from 
an  illness  he  is  legally  authorized  to  treat. 

56-69 

Feb  3 

Opinion  letter  to  the  Honorable  Hunter  Phillips 

57-69 

Nov  6 

CONSERVATION 

COMMISSION. 

FISH  AND  GAME. 

LICENSES. 

The  Missouri  Conservation  Commission  has  the  authority  to  regulate 
the  method  and  manner  of  taking  predatory  animals  and  that  Rule  IV, 
Section  4.10  of  the  Wildlife  Code  of  Missouri,  1969,  is  a lawful  exercise 
of  that  authority. 

59-69 

Jan  21 

COUNTIES. 

LEVEE  DISTRICTS. 

DRAINAGE  DISTRICTS. 

ROADS. 

County  liable  for  benefits  to  public  roads  in  drainage  or  levee  districts. 

61-69 

Withdrawn 

63-69 

Feb  11 

CITIES,  TOWNS  AND 

Votes  in  each  area  counted  separately. 

VILLAGES. 

ANNEXATION. 

64-69 

Withdrawn 

65-69 

Jan  30 

WATER  SUPPLY 

DISTRICTS. 

VACANCIES. 

The  three  remaining  members  of  the  Board  of  Directors  of  the  St.  Louis 
County  Water  Supply  District  No.  2 should  call  a special  election  to  fill 
the  vacancies  caused  by  the  resignation  of  two  members  more  than  six 
months  prior  to  the  expiration  of  their  terms. 

66-69 

Jan  30 

EMERGENCY 

VEHICLES. 

EMERGENCY 

EQUIPMENT. 

MOTOR  VEHICLES. 

It  is  the  opinion  of  this  office  that  a privately  owned  vehicle,  used  in 
transporting  emergency  equipment  such  as  iron  lungs,  oxygen  and 
other  emergency  equipment,  responding  to  emergency  calls  by  doctors 
is  not  an  ambulance  or  other  emergency  vehicle  within  the  meaning  of 
Section  304.022,  RSMo  1959.  Consequently,  it  may  not  display  a red 
light  or  use  a siren  on  such  vehicle. 

68-69 

Mar  3 

Opinion  letter  to  the  Honorable  Winston  V.  Buford 

69-69 

Jan  8 

Opinion  letter  to  Dr.  L.  M.  Garner 

70-69 

Mar  7 

Opinion  letter  to  the  Honorable  Richard  J.  Blanck 

71-69 

Apr  23 

Opinion  letter  to  the  Honorable  George  J.  Pruneau 

72-69 

Feb  24 

Opinion  letter  to  Dr.  Earl  E.  Dawson 

73-69 

Jan  8 

Opinion  letter  to  the  Honorable  Charles  B.  Faulkner 

76-69 

Jan  30 

EMINENT  DOMAIN. 

UNITED  STATES. 

TAXATION -REAL 

PROPERTY. 

Filing  of  declaration  of  taking  and  deposit  of  estimated  compensation 
in  court  vests  title  to  land  in  United  States  government  under  Federal 
condemnation  law  (40  U.S.C.A.  § 258  a)  so  as  to  remove  land  from  tax 
rolls  in  succeeding  calendar  year. 

77-69 

Feb  4 

NATIONAL  FOREST 

RESERVE  FUNDS. 

SCHOOL  AND  ROAD 

MAINTENANCE. 

DISTRIBUTED  BY 

COUNTY  COURT. 

It  is  the  opinion  of  this  office  that  the  county  court  of  any  county 
receiving  funds  from  the  United  States  under  the  National  Forest 

Reserve  Act  shall  distribute  such  funds  to  aid  in  maintaining  the  schools 
and  roads  of  school  districts  that  lie  or  are  situated  partly  or  wholly 
within  or  adjacent  to  the  national  forest  in  the  county  upon  any  basis 
which,  in  its  discretion,  the  court  determines  to  be  proper. 

78-69 

Feb  18 

Opinion  letter  to  Mrs.  Olean  Barton 

79-69 

Feb  27 

COUNTY  CLERKS. 

DEPUTY  COUNTY 

CLERKS. 

FEES, 

COMPENSATION  AND 

SALARIES. 

The  County  Clerk  of  a third  class  county  may  employ  as  many  deputies 
as  he  determines  to  be  necessary.  Paragraph  3 of  Section  51.450  RSMo 
Supp.  1967  does  not  allow  $1000.00  for  each  deputy  employed  by  the 
county  clerk  but  does  allow  one  flat  sum  of  $1,000.00  regardless  of  the 
number  of  deputies.  Paragraph  2 of  Section  51.450  RSMo  Supp.  1967 
permits  the  county  court  to  allow  an  additional  sum  not  to  exceed 
$1,000.00  for  deputies  and  assistants  hire.  Such  additional  sum  is  not 

allowed  for  each  individual  deputy.  County  Clerks  cannot  be  paid  extra 
renumeration  for  performance  of  their  official  duties  relating  to  casting 
up  the  votes  given  to  candidates  at  elections. 

80-69 

Aug  7 

AMBULANCES. 

COUNTY  HOSPITALS. 

COUNTY  COURTS. 

HOSPITALS. 

SPECIAL  TAX  LEVIES. 

COOPERATIVE 

AGREEMENTS. 

A county  hospital  organized  under  the  provisions  of  Section  205.160, 
RSMo,  et  seq.,  may  contract  with  the  county  court  of  the  county 
wherein  they  are  located  for  such  ambulance  services  as  the  hospital 
board  of  trustees  deem  necessary  and  appropriate  to  the  needs  of  the 
hospital  and  the  hospital  board  of  trustees  may  likewise  as  a part  of 
such  contract  provide  facilities  for  the  housing  of  the  ambulance 

vehicles. 

81-69 

Mar  28 

Opinion  letter  to  the  Honorable  Charles  S.  Broomfield 

82-69 

Mar  4 

COUNTY  AUDITORS. 

SALARIES. 

ADDITIONAL 

COMPENSATION. 

The  right  of  the  County  Auditor  to  payment  of  the  additional 
compensation  provided  by  Section  55.097,  RSMo  Cum.  Supp.,  is 
conditioned  upon  the  actual  performance  of  the  duties  imposed  by 
Section  55.175,  RSMo  Supp.  1967,  including  the  making  of  an  annual 
audit  of  the  accounts  and  records  of  the  county  health  center,  county 
planning  and  zoning  commission  and  the  county  building  commission. 

In  counties  where  these  facilities  do  not  exist,  the  auditor  cannot  meet 
the  conditions  imposed  by  the  statute  and  therefore  cannot  acquire  a 
right  to  payment  of  the  additional  compensation  provided  in  Section 

55.097. 

83-69 

Oct  14 

Opinion  letter  to  Mr.  Richard  E.  Snider 

85-69 

Withdrawn 

89-69 

Feb  18 

Opinion  letter  to  the  Honorable  James  C.  Kirkpatrick 

90-69 

Jan  29 

Opinion  letter  to  Mr.  Carl  D.  Gum 

92-69 

Jan  8 

Opinion  letter  to  the  Honorable  Robert  D.  Scharz 

93-69 

Sept  9 

SCHOOLS. 

INSURANCE. 

1.  A school  board  has  no  authority  to  purchase  liability  insurance  to 
cover  its  own  negligent  actions;  2.  A school  board  is  given  authority  to 
purchase  an  individual  liability  insurance  policy  on  an  employee  to 
cover  his  negligence  occurring  during  the  normal  activities  of  the 
school  district;  3.  The  purchase  of  liability  insurance  by  a school  board 
to  be  paid  as  compensation  to  its  employees  does  not  waive  the 
sovereign  immunity  of  a school  board. 

94-69 

Jan  31 

Opinion  letter  to  the  Honorable  Thomas  A.  Walsh 

95-69 

Withdrawn 

98-69 

Mar  5 

Opinion  letter  to  the  Honorable  Walter  E.  Allen 

99-69 

Jan  10 

Opinion  letter  to  Mr.  George  W.  Flexsenhar 

102-69 

July  7 

Opinion  letter  to  the  Honorable  John  Crow 

103-69 

Feb  3 

Opinion  letter  to  the  Honorable  James  C.  Kirkpatrick 

104-69 

Feb  28 

Opinion  letter  to  the  Honorable  James.  F.  Flynn 

1 0S-69 

Feb  25 

ASSESSORS. 

COUNTY  ASSESSORS. 

County  assessor  can  verify  the  assessor's  books  as  provided  by  Section 
137.245,  R.S.Mo.,  when  such  assessor's  books  have  been  prepared  by 
data  processing  equipment  operators  from  information  furnished  by 

the  assessor. 

106-69 

June 

19 

CIRCUIT  CLERK. 

JUVENILE  COURT. 

JUVENILE  CLERK. 

COMPENSATION. 

The  circuit  clerk  of  a second  class  county  is  not  entitled  to  any  fee  or 
salary  other  than  his  regular  salary  for  acting  as  clerk  of  the  juvenile 

court. 

108-69 

Withdrawn 

109-69 

Feb  18 

Opinion  letter  to  the  Honorable  William  T.  Brooking,  Jr. 

110-69 

Withdrawn 

112-69 

Feb  11 

FEES  AND  SALARIES. 

TOWNSHIPS. 

COMPENSATION  AND 

SALARIES. 

TOWNSHIP 

TREASURER. 

Section  65.230(2),  RSMo  1959,  authorizes  compensation  to  a township 
treasurer  of  two  per  cent  on  all  funds  handled  by  him  up  to  the 
amount  of  $1,000.00,  and  one  per  cent  on  all  funds  in  excess  of  such 
amount.  He  is  not  entitled  to  receive  two  per  cent  on  funds  received  by 
him,  and  another  two  per  cent  for  disbursing  the  same  funds. 

113-69 

Feb  28 

Opinion  letter  to  the  Honorable  Arlie  H.  Meyer 

114-69 

Sept  23 

ASSESSMENTS. 

CITIES,  TOWNS  & 

VILLAGES. 

SCHOOLS. 

COOPERATIVE 

AGREEMENTS. 

1.  The  St.  Joseph  School  District  does  not  have  authority  to  expend  its 
funds  to  contract  with  a professional  firm  to  reevaluate  real  property 
within  its  boundaries.  2.  The  St.  Joseph  School  District  does  not  have 
the  authority  to  enter  into  a cooperative  agreement  with  the  City  of  St. 
Joseph  and  Buchanan  County  in  undertaking  reevaluation  of  real 
property  which  is  a common  source  of  revenue  to  all  three.  3.  The 
county  of  Buchanan  has  the  authority  to  contract  with  a private 
professional  firm  to  undertake  the  reevaluation  of  real  property  within 
the  County  as  a means  of  assisting  the  Assessor,  and  authority  to  enter 
into  a cooperative  agreement  with  the  City  of  St.  Joseph,  but  not  with 
the  St.  Joseph  School  District.  4.  Such  a contract  with  a private 
professional  firm  may  be  financed  with  funds  from  general  revenue,  if 
available;  a levy  approved  by  the  voters  under  section  137.073,  RSMo 
Supp.  1967,  is  not  mandatory.  If  a levy  is  approved  as  provided  in 

Section  137.037,  such  levy  must  be  included  in  the  general  levy  for 
county  purposes  provided  in  section  11(b)  of  Article  X of  the 

Constitution  of  Missouri. 

115-69 

Aug  14 

COUNTIES. 

COUNTY  COURT. 

TAXATION. 

BONDS. 

A county  court  is  authorized  to  expend  such  amount  of  tax  revenues 
raised  to  create  a bond  service  fund  for  the  county's  unissued  hospital 
bonds  as  is  needed  to  pay  obligations  incurred  in  furtherance  of  the 
purpose  for  which  the  bonds  were  authorized.  Tax  proceeds  so 
expended  must  be  replaced  as  soon  as  the  hospital  bonds  are  issued.  A 
county  court  is  authorized  to  replace  these  bonds  with  the  bond 
proceeds. 

116-69 

May  29 

LOBBYIST. 

LOBBYING. 

LEGISLATION. 

The  financial  reports  required  by  Section  105.470,  RSMo  Supp  1967, 
should  disclose  all  expenditures  made  to,  or  in  behalf  of,  a member  of 
the  General  Assembly  for  the  purposes  of  attempting  to  influence  the 
passage  or  defeat  of  legislation  by  the  General  Assembly.  It  is  further 
the  opinion  of  this  office  that  such  financial  reports  need  not  include 
the  amounts  received  by  persons  to  be  used  by  them  for  the  purpose 
of  attempting  to  influence  the  passage  or  defeat  of  legislation  by  the 
General  Assembly,  but  need  only  list  the  actual  expenditures  made  by 
these  persons  for  the  stated  purpose.  The  salaries  of  these  persons 
need  not  be  reported. 

120-69 

Mar  20 

INSURANCE. 

LIFE  INSURANCE  AND 

LIFE  INSURANCE 

COMPANIES. 

SUPERINTENDENT  OF 

INSURANCE. 

A Missouri  domiciled  life  insurance  company  organized  under  the 
provisions  of  Sections  376.010  through  376.675,  RSMo,  is  not 
permitted  to  use  the  common  stock  of  a wholly-owned  subsidiary 
which  has  been  organized  or  acquired  pursuant  to  the  provisions  of 
Section  375.355,  RSMo  Supp.  1967,  as  a special  deposit  required  under 
Section  376.170,  RSMo  1959. 

121A-69 

Feb  3 

Opinion  letter  to  the  Honorable  James  E.  Godfrey 

122-69 

June 

13 

Opinion  letter  to  the  Honorable  James  E.  Godfrey 

123-69 

Aug  7 

COUNTIES. 

COUNTY  COURT. 

AMBULANCE 

SERVICE. 

(1)  A county  court  can  enter  into  a contract  with  an  individual  agreeing 
to  pay  such  individual  not  to  exceed  $5,000  during  a year  for 
ambulance  services  for  which  the  individual  is  unable  to  collect  from 

persons  for  whom  he  has  furnished  ambulance  service  if  such 
individual  submits  said  claims  to  county  court  for  the  amounts  he  is 
unable  to  collect.  (2)  The  county  court  of  a third  class  county  does  not 
have  the  authority  to  make  a deposit  of  county  funds  in  an  individual's 
name,  allowing  him  to  draw  upon  said  account  for  payment  of 

ambulance  services  for  the  amount  he  is  unable  to  collect  from 

persons  for  whom  he  has  furnished  ambulance  service. 

124-69 

Mar  3 

Opinion  letter  to  the  Honorable  Lawrence  J.  Lee 

125-69 

Apr  16 

Opinion  letter  to  the  Honorable  James  N.  Foley 

126-69 

Mar  28 

Opinion  letter  to  the  Honorable  R.  Jaynes 

127-69 

Aug  21 

COMPENSATION. 

MAGISTRATES. 

MAGISTRATE  CLERK. 

CLERKS. 

A duly  appointed  magistrate  clerk  continues  to  hold  office  in  the 
interim  following  the  death  of  the  appointing  magistrate  and  until  the 
appointment  of  a clerk  by  a magistrate  appointed  by  the  governor  to 
fill  the  vacancy  and  that  the  clerk  is  entitled  to  compensation  for  such 
period. 

130-69 

Withdrawn 

131-69 

Aug  12 

Opinion  letter  to  the  Honorable  Harold  L.  Volkmer 

132-69 

Mar  4 

Opinion  letter  to  the  Honorable  Albert  F.  Turner 

134-69 

Withdrawn 

13S-69 

Feb  28 

Opinion  letter  to  the  Honorable  Harry  Wiggins 

136-69 

Apr  30 

Opinion  letter  to  the  Honorable  G.  William  Weier 

139-69 

Aug  29 

Opinion  letter  to  the  Honorable  Alvin  B.  Walker 

141-69 

Aug  11 

COUNTY  COURT. 

ROADS  AND  BRIDGES. 

A county  court  may  use  the  road  and  bridge  fund  to  purchase  real 
estate  in  the  county  for  the  purpose  of  storing  machinery  used  to  keep 
up  and  build  county  roads  and  bridges. 

142-69 

Aug  4 

Opinion  letter  to  Robert  L.  Hyder,  Esq. 

143-69 

June 

12 

CONSTITUTIONAL 

LAW. 

PARKS. 

RECREATION 

GROUNDS. 

CITIES,  TOWNS  AND 

VILLAGES. 

TAXATION. 

The  City  of  Rolla  may,  if  approved  by  the  voters,  levy  and  collect  an 
additional  twenty  cents  special  tax  for  recreational  purposes  under 
Section  64.755,  RSMo  Supp.  1967,  in  addition  to  a tax  levy  of  eighty 
cents  for  municipal  purposes  under  Section  94.060,  RSMo  1959,  and 
twenty  cents  for  park  purposes  under  Section  90.500,  RSMo  Supp. 

1967. 

145-69 

June 

19 

CONFLICT  OF 

INTEREST. 

CIRCUIT  CLERK. 

Entering  into  a contract  of  employment  by  the  Circuit  Clerk  with  a bank 
where  the  Circuit  Clerk's  account  is  on  deposit  is  a violation  of  Section 
105.495,  RSMo  Cum.  Supp.  1967,  a section  of  the  conflict  of  interest 

law. 

146-69 

Feb  18 

Opinion  letter  to  the  Honorable  Lowell  McCuskey 

147-69 

Feb  28 

SCHOOLS. 

JUNIOR  COLLEGE 

DISTRICT. 

ELECTIONS. 

Section  178.840,  RSMo  Supp.  1967,  does  not  permit,  authorize  or 
direct  the  Junior  College  District  of  Metropolitan  Kansas  City,  Missouri, 
to  hold  an  election  on  the  first  Tuesday  in  April  1969,  for  the  election 

of  a trustee. 

148-69 

Withdrawn 

149-69 

July  1 

CIVIL  DEFENSE. 

MILEAGE. 

The  Boone  County  Court,  in  the  exercise  of  its  control  of  the  fiscal 
affairs  of  the  County  has  authority  to  reimburse  the  County  Civil 

EXPENSES. 

Defense  Director  for  all  actual  and  necessary  travel  expenses  incurred 
in  the  performance  of  public  duties,  which  would  include  travel  to 
attend  civil  defense  conferences  outside  the  political  subdivision  and 

outside  the  State  of  Missouri. 

152-69 

Sept  5 

Opinion  letter  to  the  Honorable  Dennis  C.  Brewer 

153-69 

May  2 

Opinion  letter  to  the  Honorable  Robert  L.  Prange 

157-69 

Withdrawn 

158-69 

Withdrawn 

159-69 

Aug  7 

COUNTY  BUDGET 

LAW. 

COUNTY  FAIRS. 

TAXES. 

ELECTIONS. 

Revenues  under  section  262.500  to  262.540  RSMo  1959,  are  under  the 
Budget  Law.  These  revenues  must  be  divided  into  separate  funds--one 
for  premiums  which  is  not  a revolving  fund.  The  remaining  fund  may  be 
used  for  premiums  or  for  fairgrounds  unless  the  latter  use  is  required 
in  the  tax  election  proposition.  Surplus  from  any  year  may  be  used  only 
for  premiums  or  advertising. 

162-69 

Withdrawn 

163-69 

Mar  10 

Opinion  letter  to  the  Honorable  Eugene  F.  Mazzuca 

164-69 

Mar  10 

Opinion  letter  to  the  Honorable  Eugene  F.  Mazzuca 

167-69 

July  10 

SCHOOLS. 

SCHOOL  BOARDS. 

(1)  School  districts  may  form  and  contribute  funds  to  a voluntary 
association  consisting  of  several  school  districts,  provided  that  the 
activities  of  the  association  are  within  the  powers  of  the  participating 
school  districts.  (2)  An  association  so  formed  may  employ  and 
compensate  a person  with  the  title  of  executive  director,  out  of  funds 
contributed  by  the  participating  districts.  (3)  The  said  association  may 
take  part  in  activities  in  support  of  or  in  opposition  to  legislation 
affecting  the  participating  school  districts. 

168-69 

Aug  7 

RESIDENCE. 

KANSAS  CITY  AREA. 

TRANSPORTATION 

DISTRICT. 

AUTHORITY. 

Residence  requirements  for  a commissioner  of  the  Kansas  City  Area 
Transportation  District  Authority  as  the  representative  of  a particular 
county  are  met  by  a person  who  is  legally  entitled  to  vote  in  such 
county.  Voting  residence  depends  on  the  intent  of  an  individual  and 
such  intent  is  determined  by  his  acts  as  well  as  his  statements. 

170-69 

Apr  24 

SAFETY 

RESPONSIBILITY  UNIT. 

MOTOR  VEHICLES. 

ACCIDENT  REPORTS. 

The  operator  of  a motor  vehicle  on  the  public  highways  who  loses 
control  and  goes  off  the  highway  and  causes  damage  to  another's 
property  in  excess  of  $100  must  file  a report  under  Section  303.040, 

RSMo  1959. 

172-69 

Dec  5 

Opinion  letter  to  the  Honorable  E.  J.  Cantrell 

173-69 

June  9 

INSURANCE. 

Proposed  "Indemnity  Agreement"  in  which  restaurant  operators 

operating  under  franchise  from  common  franchisor  pay  into  a fund  for 
the  purpose  of  indemnifying  each  other  against  specified  losses 
constitutes  "insurance  contract"  which  may  not  be  entered  into 
without  complying  with  insurance  laws  of  the  State  of  Missouri. 

175-69 

Withdrawn 

177-69 

Mar  18 

PENSIONS. 

RETIREMENT. 

CONSTITUTIONAL 

LAW. 

A proposed  amendment  to  a Jefferson  City  ordinance  providing  for  an 
increase  in  pension  payments  to  retired  Jefferson  City  firemen  would 
be  in  violation  of  Section  13,  Article  1,  of  the  Missouri  Constitution,  if 
such  action  would  involve  taking  a portion  of  the  existing  retirement 
fund  to  pay  the  increase  to  retired  members. 

178-69 

Aug  29 

Opinion  letter  to  the  Honorable  Roy  L.  Carver 

179-69 

Dec  2 

EMINENT  DOMAIN. 

JUST 

COMPENSATION. 

BONDS. 

SECURITIES. 

CONDEMNATION. 

Bonds  do  not  satisfy  the  Missouri  constitutional  requirement  for  just 
compensation  for  property  taken  by  the  state  by  condemnation. 

181-69 

Apr  29 

COUNTY 

COUNSELOR. 

ATTORNEYS. 

(1)  An  assistant  county  counselor  of  a first  class  county  can  also  be 
employed  as  counsel  by  a sewer  district  formed  under  Sections 

204.250  through  204.470,  RSMo  Supp.  1967;  (2)  An  assistant  county 
counselor  of  a first  class  county  may  also  be  employed  as 
administrative  assistant  of  the  highway  engineer  of  that  county,  so  long 
as  such  person  in  no  way  renders  legal  services  in  his  capacity  as 

administrative  assistant. 

182-69 

Withdrawn 

186-69 

Withdrawn 

187-69 

Mar  20 

Opinion  letter  to  Mr.  Edwin  M.  Bode 

188-69 

Sept  16 

PENSIONS. 

RETIREMENT. 

CONSTITUTIONAL 

LAW. 

An  individual  who  is  sixty  years  of  age,  with  fifteen  years  of  creditable 
service  in  the  State  Retirement  System,  but  who  has  not  retired  and  is 
no  longer  a contributing  member  of  the  system,  may  not  receive  an 
increase  in  retirement  benefits  as  provided  for  in  House  Bill  480  of  the 
Seventy-Fifth  General  Assembly  if  such  person  does  not  re-enter  state 
employment. 

189-69 

Oct  10 

Opinion  letter  to  the  Honorable  Allen  S.  Parish 

190-69 

Opinion  letter  to  the  Honorable  Donald  L.  Manford 

191-69 

Aug  7 

COUNTIES. 

PROBATE  COURTS. 

County  must  bear  expense  of  authorized  photographic  reproduction 
and  destruction  of  probate  court  records. 

192-69 

Apr  22 

COUNTY  COLLECTOR. 

FEES, 

COMPENSATION  & 

SALARIES. 

COMPENSATION. 

A county  collector  in  a third  class  county  not  having  township 
organizations  is  authorized  to  collect  and  retain  a commission  under 
Section  52.260,  RSMo  Supp.  1967,  for  collecting  taxes  levied  under 
Section  278.250,  RSMo  Supp.  1967. 

193-69 

June 

12 

ROADS  AND  BRIDGES. 

COUNTY  COURT. 

TAXES  (ROADS  AND 
BRIDGES). 

SEWER  DISTRICTS. 

Revenue  derived  from  a county  tax  levy  under  Section  137.555,  RSMo 
can  be  used  only  for  road  and  bridge  purposes  and,  therefore,  cannot 
be  expended  for  Jackson  County  Sewer  District  purposes. 

194-69 

Opinion  letter  to  the  Honorable  Robert  L.  Dunkeson 

196-69 

May  15 

LOTTERIES. 

REFERRAL  SELLING. 

Referral  selling  operation  described  herein  in  which  the  purchaser 
participant  is  involved  in  earning  some  of  his  commissions  through  the 
enrollment  of  other  purchasers  is  nevertheless  a lottery. 

196-69 

Sept  25 

THIRD  AND  FOURTH 

CLASS  COUNTIES. 

OWNING  REAL 

ESTATE  IN  OTHER 

COUNTIES. 

SALE  OF  LAND  BY 

SHERIFF. 

REAL  ESTATE. 

The  sheriff  of  any  county  in  which  real  estate  is  located  which  is  owned 
by  another  nonadjoining  county  of  the  third  or  fourth  class  in  violation 
of  section  49.285(1),  must  take  possession  of  the  land  and  sell  it  in  the 
manner  prescribed  by  section  49.285(1)  unless  otherwise  ordered  by  a 
Circuit  Court  under  section  49.285(2). 

198-69 

July  10 

COUNTY  CHARTER 

COMMISSION. 

COUNTY  OFFICERS. 

NECESSARY 

GOVERNMENTAL 

EXPENSES. 

COUNTY  LIABILITY  OR 

REIMBURSEMENT 

FOR  EXPENSES. 

CONSTITUTIONAL 

LAW. 

The  Clay  County  Court  is  authorized  to  expend  county  funds  to  meet 
the  necessary  expenses  incurred  by  the  Clay  County  Charter 

Commission  in  the  performance  of  its  official  duties.  Necessary 
expenses  do  not  include  fees  for  professional  advice  and  services  meals 
consumed,  clothing  depleted  or  commutation  expenses  incurred  by 
commission  members.  Nor  may  the  county  use  its  fund  in  any  way  to 
compensate  members  of  the  commission  for  their  services. 

199-69 

June 

24 

Opinion  letter  to  the  Honorable  Herman  Julien 

200-69 

May  20 

COUNTY  COURT. 

COUNTY  EMPLOYEES. 

If  only  the  presiding  judge  and  one  other  judge  of  the  County  Court  are 
present,  the  presiding  judge  may  proceed  to  hire  an  employee  for  the 
county  although  the  other  judge  votes  against  such  hiring.  When  all 
judges  are  present,  and  one  judge  is  disqualified  to  act  by  reason  of  his 

relationship  to  a prospective  employee,  the  presiding  judge  may  hire 
said  employee  although  the  other  judge  may  vote  against  said  hiring. 

204-69 

Sept  23 

Opinion  letter  to  Mr.  George  W.  Flexesenhar 

206-69 

Withdrawn 

209-69 

June  5 

STATE  HIGHWAY 

DEPARTMENT. 

OVERTIME 

COMPENSATION. 

Overtime  compensation  can  be  paid  by  the  Missouri  State  Highway 
Commission  to  maintenance  employees  who  are  required  to  work 
overtime  for  snow  and  ice  removal  and  for  other  emergency  highway 
work  such  as  repair  or  reconstruction  of  washed  out  bridges. 

212-69 

Aug  11 

HOUSING 

AUTHORITY. 

OFFICERS. 

A tenant,  is  not  eligible  to  be  appointed  to  the  office  of  commissioner 
in  a municipal  housing  project  created  under  provisions  of  Chapter  99, 

RSMo  1959. 

213-69 

Apr  29 

MOTOR  VEHICLES. 

CRIMINAL  LAW. 

DRIVERS'  LICENSES. 

If  a person  operates  a motor  vehicle  when  his  driver's  license  is 
suspended  under  Chapter  303,  RSMo,  "The  Safety  Responsibility  Law," 
he  is  in  violation  of  Section  303.370,  RSMo  1959,  and  not  Section 
302.321,  RSMo  Supp.  1967. 

214-69 

June  5 

PHARMACISTS. 

JURIES. 

It  is  the  opinion  of  this  office  that  pharmacists  are  exempt  from  jury 
duty,  under  the  provisions  of  Section  338.160,  RSMo. 

21 5-69 

Oct  16 

PROSECUTING 

ATTORNEYS. 

CONSTITUTIONAL 

LAW. 

UNITED  STATES 

COMMISSIONER. 

Under  Article  VII,  §9  of  the  Constitution  of  Missouri,  a person  may  not 
hold  the  office  of  prosecuting  attorney  and  that  of  United  States 

Commissioner  at  the  same  time. 

216-69 

Aug  4 

Opinion  letter  to  the  Honorable  A.J.  Seier 

220-69 

June  9 

POLLING  PLACES. 

ELECTIONS. 

COUNTY  CLERKS. 

ELECTION  BOARDS. 

County  clerks,  boards  of  election  commissioners  or  other  proper 
election  officials  are  not  required  to  designate  tax  supported  public 
buildings  to  be  used  as  polling  places  under  the  provisions  of  Section 
111.257  RSMo.  Supp.  1967. 

222-69 

Apr  17 

STATE  BOARD  OF 

EDUCATION. 

FEDERAL-STATE 

AGREEMENTS. 

MANPOWER 

DEVELOPMENT  AND 

TRAINING  ACT. 

Review  and  certification  of  Missouri  State  Board  of  Education's 

Agreement  with  the  United  States  Department  of  Health,  Education 
and  Welfare  under  the  Manpower  Development  and  Training  Act  of 
1962,  as  amended. 

223-69 

Oct  27 

DIRECTOR  OF 

REVENUE. 

STATE  TREASURER. 

(1)  Ninety-eight  per  cent  of  the  proceeds  of  intangible  personal 
property  tax  which  are  to  be  returned  to  the  local  political  subdivisions 
is  not  to  be  transmitted  to  the  State  Treasurer:  (2)  Treasurer  of 

INTANGIBLE 

PERSONAL  PROPERTY 

TAX. 

INTEREST. 

Missouri  is  to  receive  promptly  two  per  cent  of  the  proceeds  from  the 
intangible  personal  property  tax  and,  if  he  determines  that  any  portion 
of  this  two  per  cent  is  not  needed  for  current  operating  expenses,  that 
amount  is  to  be  placed  at  interest  for  the  benefit  of  the  State  of 
Missouri;  (3)  Director  of  Revenue  is  an  insurer  of  that  portion  of  the 
intangible  personal  property  tax  which  he  retains  and  is  bound  to  turn 
over  the  proceeds  to  the  proper  local  official  on  the  date  as  specified 
by  statute.  That  in  discharging  this  duty  he  may  deposit  the  portion  of 
the  revenue  which  ultimately  is  to  be  returned  to  the  counties  for  safe- 
keeping and  that  he  may,  in  so  doing  so,  deposit  these  moneys  in  'time 
deposit'  accounts  which  draw  interest.  In  the  event  that  the  Director 
chooses  to  avail  himself  of  the  opportunity  to  place  this  money  at 
interest,  the  interest  earned  is  to  be  returned  to  the  counties  in 
proportion  to  the  amount  of  revenue  produced  by  that  county. 

224-69 

June  6 

Opinion  letter  to  the  Honorable  L.M.  Garner,  M.D.,  M.P.H. 

225-69 

May  13 

CITIES. 

FIRST  CLASS  CITIES. 

INCORPORATION. 

ADOPTION  OF 

CHARTER. 

CONSTITUTIONAL 

CHARTER  CITIES. 

An  unincorporated  area  incorporating  as  a first  class  city  cannot  at  the 
same  time  adopt  a charter  form  of  government,  but  may  hold  elections 
to  present  the  question  of  adoption  of  a charter  only  after  organizing 
as  a first  class  city. 

228-69 

June 

12 

CAPITOL  BUILDING. 

Custodian  of  House  has  control  only  over  offices  of  members  and  of 
rooms  on  the  third  and  fourth  floors  of  West  side  of  the  Capitol. 

229-69 

Nov  6 

Opinion  letter  to  the  Honorable  John  A.  Grellner 

252-69 

Sept  25 

Opinion  letter  to  the  Honorable  William  R.  Royster 

233-69 

Withdrawn 

234-69 

Apr  18 

Opinion  letter  to  County  Court 

236-69 

Withdrawn 

239-69 

May  21 

Opinion  letter  to  the  Honorable  Thomas  D.  Graham 

240-69 

Aug  1 

Opinion  letter  to  the  Honorable  William  R.  Royster 

241-69 

May  27 

PUBLIC  RECORDS. 

DEPARTMENT  OF 

REVENUE. 

LICENSES. 

The  records  concerning  motor  vehicle  registration  are  public  records 
under  Section  301.350,  RSMo  1959  and  Section  109.180,  RSMo  Supp. 
1967,  and  shall  be  kept  open  to  public  inspection  during  reasonable 

business  hours. 

244-69 

Withdrawn 

246-69 

Sept  25 

POLL  BOOKS. 

A six-director  school  district  election  express  statutory  language 

ELECTIONS. 

SCHOOLS. 

requires  that  poll  books  be  used  and  that  at  the  close  of  each  election 
one  of  the  poll  books  shall  be  transmitted  to  the  clerk  of  the  county 
court  and  the  other  retained  in  the  possession  of  the  judges  of  election 
open  to  the  inspection  of  all  persons. 

247-69 

May  20 

Opinion  letter  to  Mr.  Gene  Sally 

249-69 

Sept  4 

SCHOOLS. 

TAXATION 

(SCHOOLS). 

A school  district  may  adopt,  by  the  necessary  majority  required  by  the 
Constitution,  a proposal  to  further  increase  the  rate  of  taxation  for  a 
given  year  or  years  beyond  the  rate  previously  authorized  by  popular 
vote  for  said  year  or  years.  Should  a proposal  for  further  increase  in 
the  rate  fail  to  get  the  necessary  majority  required,  the  rate  existing  at 
the  time  of  said  vote  on  the  proposed  further  increase  is  not  repealed 
thereby,  but  continues  in  effect  for  the  term  previously  authorized  by 

vote. 

253-69 

Sept  9 

ELECTIONS. 

VOTERS. 

Section  78.550  only  prohibits  candidates  and  other  interested  persons 
from  hauling  voters  to  the  polls. 

254-69 

Aug  7 

AMBULANCES. 

COUNTY  COURTS. 

FOURTH  CLASS 

CITIES. 

SPECIAL  TAX  LEVIES. 

HOSPITALS. 

(1)  A county  operating  an  ambulance  service  under  Section  67.300, 

RSMo  Supp.  1967,  may  submit  to  the  voters,  under  Section  137.065, 
RSMo  1959,  a proposed  increase  in  county  revenue  tax  for  the 
maintenance  of  such  service;  (2)  A fourth  class  city  operating  an 
ambulance  service  under  Section  67.300,  RSMo  Supp.  1967,  may  levy  a 
special  tax  to  pay  for  such  service  under  the  provisions  of  Section 

94.260,  RSMo  1959;  (3)  The  electors  of  a fourth  class  city  may  vote  an 
increase  in  the  rate  of  taxation  under  Section  94.250,  RSMo  1959,  to 
finance  an  ambulance  service  authorized  by  Section  67.300,  RSMo 

Supp.  1967. 

256-69 

June 

24 

COUNTY  COURT. 

JUDGE  DISTRICTS. 

POPULATION. 

HOW  EQUALIZED. 

In  dividing  county  into  county  court  judge  districts  contiguously 
located,  and  as  near  equal  in  population  as  practicable,  under  Section 
49.010,  RSMo  1959,  county  court  in  equalizing  population  of  districts  is 
required  by  Section  1.100,  RSMo  1959,  to  use  last  preceding  census 
report  of  United  States  for  county. 

257-69 

June 

26 

MUNICIPAL 

CORPORATIONS. 

POLICE. 

Independence,  a Constitutional  Charter  City  is  not  prevented  by  state 
law  from  empowering  the  Chief  of  Police  to  commission  reserve 
policemen. 

258-69 

Aug  28 

COUNTY  CLERK. 

ELECTIONS. 

REGISTRATION. 

The  County  Court  of  Callaway  County  may  properly  reimburse  the 

County  Clerk  for  expenses  actually  and  necessarily  incurred  by  him  in 
performing  official  duties  required  to  be  performed  under  the  County 
Registration  Law  (Chapter  114,  RSMo.). 

260-69 

Withdrawn 

261-69 

June 

CITIES. 

Statutes  imposing  liability  on  first  and  second  class  cities  for  riot 

12 

damage  do  not  apply  to  Constitutional  Charter  City. 

265-69 

Oct  30 

CONSTITUTIONAL 

LAW. 

SCHOOLS. 

A public  school  board  may  not  allow  the  use  of  public  school  property 
by  the  Ministerial  Alliance  to  conduct  religious  training. 

267-69 

Sept  9 

MOTOR  VEHICLES. 

COMMERCIAL 

MOTOR  VEHICLES. 

A station  wagon  used  to  transport  tools  used  in  repair  work  is  not  a 

commercial  motor  vehicle. 

270-69 

Dec  16 

Opinion  letter  to  the  Honorable  Ray  Lee  Caskey 

271-69 

Oct  9 

TRUTH  IN  LENDING. 

DIVISION  OF 

FINANCE. 

CREDIT. 

Federal  Truth  In  Lending  Act  supersedes  Missouri  Credit  Law  where 
disclosures  would  be  inconsistent  with  federal  system;  other  provisions 

of  Missouri  law  remain  in  force. 

272-69 

Sept  17 

Opinion  letter  to  the  Honorable  C.  W.  Culley 

273-69 

June 

26 

ARREST. 

HIGHWAY  PATROL. 

MOTOR  VEHICLES. 

Members  of  the  Missouri  State  Highway  Patrol,  with  the  exception  of 
the  director  of  radio  and  radio  personnel,  are  authorized  by  Sections 
43.195  and  564.443,  RSMo  Supp.  1967,  to  arrest  without  a warrant  for 
a misdemeanor  not  committed  in  their  presence,  upon  reasonable 
grounds,  for  the  offenses  mentioned  in  these  statutes.  The  one  and 
one-half  hour  limitation  imposed  by  Section  564.443,  RSMo  Supp. 

1967,  does  apply  to  arrests  for  violations  of  Section  564.440,  RSMo 

Supp.  1967  (driving  while  intoxicated)  but  does  not  apply  to  arrests  for 
all  other  motor  vehicle  law  violations  under  Section  43.195,  RSMo 

Supp.  1967. 

274-69 

Aug  22 

Opinion  letter  to  Mr.  Howard  L.  McFadden 

275-69 

July  1 

Opinion  letter  to  the  Honorable  Earl  L.  Schlef 

277-69 

June  5 

Opinion  letter  to  the  Honorable  Max  B.  Benne 

278-69 

Withdrawn 

279-69 

June 

26 

STATE  AUDITOR. 

STATE  TREASURER. 

DEPARTMENT  OF 

REVENUE. 

The  State  Auditor  is  required  under  law  to  audit  the  Office  of  the  State 
Treasurer  at  least  once  annually  and  is  required  to  examine  and  post- 
audit the  Department  of  Revenue  not  less  than  once  every  two  years. 

281-69 

July  3 

SOIL  AND  WATER. 

CONSERVATION. 

DISTRICTS. 

WATERSHED 

PROTECTION  AND 

FLOOD  PREVENTION 

SUBDISTRICTS. 

Section  278.290,  RSMo  Supp.  1967,  which  requires  a waiting  period  of 
more  than  five  years  for  disestablishment  of  Watershed  Protection  and 
Flood  Prevention  Subdistricts  has  no  application  to  the 
disestablishment  of  Soil  and  Water  Conservation  Districts; 
disestablishment  of  such  districts  is  governed  solely  by  Section  278.150, 
RSMo  Supp.  1967,  which  permits  disestablishment  at  any  time. 

DISESTABLISHMENT. 

283-69 

Aug  28 

CITIES,  TOWNS  & 

VILLAGES. 

SEWERS. 

MUNICIPAL 

CORPORATIONS. 

TAXATION. 

Third  class  city  with  existing  sewer  and  disposal  plant  may  establish 
general  sewer  system  under  88.832  RSMo  1959,  and  the  city  council 
may  levy  the  tax  authorized  thereunder.  Such  tax  may  be  in  excess  of 
the  constitutional  limit  for  general  municipal  purposes. 

28S-69 

Aug  13 

Opinion  letter  to  the  Honorable  Harold  J.  Esser 

286-69 

Oct  23 

VOTING. 

ELECTIONS. 

ELECTION  JUDGES. 

In  a county  which  has  provided  for  voter  registration,  under  the 
provisions  of  Chapter  114,  RSMo,  "The  Local  Option  Registration  Law": 
(1)  That  pursuant  to  Section  114.220(3),  RSMo  Supp.  1967,  a person 
registered  in  a precinct  in  which  he  offers  to  vote,  may  not  be 
challenged  on  the  day  of  election  solely  on  the  basis  that  his  residency 
is  actually  in  another  precinct;  (2)  It  is  further  the  conclusion  of  this 
office  that  the  requisites  to  registration  set  out  in  Section  114.050, 

RSMo  1959,  except  those  of  precinct  residency,  may  be  inquired  into 
by  challenge  on  the  day  of  election. 

287-69 

Oct  7 

ROADS  AND  BRIDGES. 

ROAD  DISTRICTS. 

SPECIAL  ROAD 

DISTRICTS. 

A commissioner  of  a special  road  district  may  not  be  employed  as  a 

laborer  for  the  road  district. 

288-69 

June 

20 

Opinion  letter  to  the  Honorable  A.  J.  Seier 

290-69 

June 

27 

Opinion  letter  to  the  Honorable  Lawrence  J.  Lee 

291-69 

July  11 

Opinion  letter  to  the  Honorable  Dexter  D.  Davis 

292-69 

Sept  11 

USURY. 

INTEREST. 

It  is  the  opinion  of  this  office  that  the  making  of  a loan  by  requiring  the 
execution  of  a note  to  the  principal  of  which  is  added  simple  interest 
on  the  entire  amount  of  the  loan  at  the  rate  of  five  per  cent  per 
annum  for  seven  years,  payable  over  a period  of  84  months  in  equal 
monthly  installments  and  secured  by  a first  deed  of  trust  on  real  estate 
constitutes  usury  in  that  the  total  interest  payable  on  the  note 
evidencing  the  debt  would  exceed  eight  per  cent  per  annum  as  limited 
by  Sections  408.030  and  408.050,  RSMo. 

293-69 

June 

25 

GOVERNOR. 

EXECUTIVE 

DEPARTMENTS. 

PUBLIC  OFFICERS. 

The  Governor  can  designate  a person  to  perform  the  duties  of  the 
office  of  the  head  of  an  executive  department,  such  person  not  being 
appointed  to  the  office  or  claiming  title  to  the  office.  Such  person  can 
perform  the  duties  of  the  office  until  such  time  as  the  office  is  properly 
filled  by  a qualified  person  duly  appointed. 

294-69 

July  11 

STATE  HIGHWAY 

COMMISSION. 

Commission  may  establish  position  of  Director,  having  general  charge 
and  supervision  of  state  highway  department,  and  may  determine 
qualifications.  Provisions  of  Section  226.040,  RSMo  1959,  relating  to 
"chief  engineer"  are  not  effective  to  limit  this  authority. 

29.6-69 

Aug  29 

Opinion  letter  to  the  Honorable  Joe  D.  Holt 

296-69 

Aug  21 

CORPORATIONS. 

PROFESSIONAL 

CORPORATIONS. 

ARCHITECTS  & 

ENGINEERS. 

A corporation  organized  under  "The  General  and  Business  Corporation 
Law  of  Missouri,"  Chapter  351,  RSMo  1959,  may  have  as  a purpose  the 
practice  of  architecture  and  professional  engineering.  A corporation 
organized  pursuant  to  "The  Professional  Corporation  Law  of  Missouri," 
Chapter  356,  RSMo  Supp.  1967,  may  also  have  as  a purpose  the 
practice  of  architecture  and  professional  engineering.  A corporation 
organized  pursuant  to  either  of  the  above  mentioned  chapters  must 
have  a certificate  of  authority  issued  by  the  State  Board  of  Registration 
for  Architects  and  Professional  Engineers  before  it  may  solicit,  offer 
and  render  architectural  or  professional  engineering  services  in  this 
state.  It  is  not  necessary  for  the  Board  to  revoke  or  cancel  the 
certificate  of  authority  of  a corporation  organized  pursuant  to  Chapter 
356  if  that  corporation  should  elect  to  continue  doing  business  under 
Chapter  351. 

297-69 

Withdrawn 

298-69 

June 

18 

STATE  BOARD  OF 

EDUCATION. 

ELEMENTARY  & 

SECONDARY 

EDUCATION  ACT  OF 

1965. 

FEDERAL  STATE 

AGREEMENTS. 

Review  and,  certification  of  application  of  the  State  Board  of  Education 
for  Grant  under  Title  V of  the  Elementary  and  Secondary  Education  Act 
of  1965,  P.L.  89-10,  as  amended. 

801-69 

June 

18 

STATE  BOARD  OF 

EDUCATION. 

VOCATIONAL 

EDUCATION  ACT. 

FEDERAL-STATE 

AGREEMENTS. 

Review  and  certification  of  State  Plan  of  State  Board  of  Education 

under  the  Vocational  Education  Act  of  1963,  as  amended. 

202-69 

Sep  24 

Opinion  letter  to  the  Honorable  Frank  L.  Mickelson 

203-69 

Oct  9 

VITAL  STATISTICS. 

HEALTH. 

DIVISION  OF  HEALTH. 

DEATH  CERTIFICATES. 

FORGERY. 

Funeral  directors  who  make  copies  of  death  certificates  prior  to  filing 
with  the  local  registrar  and  with  the  Division  of  Health  or  funeral 
directors  who  make  copies  of  certified  copies  of  death  certificates  are 
in  violation  of  the  provisions  of  Section  193.380,  RSMo  Supp.  1967. 

304-69 

Aug  19 

Opinion  letter  to  the  Honorable  Lawrence  J.  Lee 

30S-69 

Sept  18 

MISSOURI  STATE  SOIL 

AND  WATER 

DISTRICTS 

COMMISSION. 

NOTICE  OF  ELECTION 

TO  LOCAL  BOARDS 

OF  SUPERVISORS. 

Elections  for  the  members  of  boards  of  soil  and  water  district 

supervisors  must  be  preceded  by  legal  notice  of  the  time,  place,  and 
purpose  of  the  election. 

306-69 

Aug  21 

SEARCH  WARRANTS. 

POLICE. 

CITIES,  TOWNS  & 

VILLAGES. 

Supreme  Court  Rule  33.02  controls  the  execution  of  search  warrants. 

By  allowing  execution  by  "peace  officers,"  it  thus  authorizes  officers  of 
a municipal  police  department  in  cities  of  the  third  class  to  execute 

search  warrants. 

307-69 

June 

27 

Opinion  letter  to  the  Honorable  Charles  E.  Valier 

308-69 

Aug  22 

Opinion  letter  to  the  Honorable  Haskell  Holman 

309-69 

Aug  28 

ROADS  & BRIDGES. 

SPECIAL  ROAD 

DISTRICTS. 

1.  The  commissioners  of  a special  road  district  organized  under  the 
provisions  of  Section  233.170,  RSMo  1959,  and  located  within  a fourth 
class  county  do  not  have  the  authority  to  make  street  improvements 
within  an  incorporated  city  of  the  fourth  class.  2.  A county  court  in  a 
fourth  class  county  is  authorized  to  expend  money  derived  from  the 
special  road  and  bridge  tax  levy  under  Section  137.555,  RSMo  1959,  or 
from  the  general  revenue  tax  where  such  is  available  on  the  repair  and 
upkeep  of  city  streets  in  a fourth  class  city  located  within  a special  road 
district  where  such  city  streets  form  a part  of  a continuous  county  road 
system,  but  it  cannot  spend  money  on  a bridge  located  within  a special 
road  district,  whether  said  bridge  lies  within  or  without  city  limits. 

311-69 

Aug  25 

MOTOR  VEHICLE. 

COMMERCIAL 

MOTOR  VEHICLE. 

A motor  vehicle  designed  as  a passenger  carrying  vehicle  but  regularly 
used  to  transport  freight  and  merchandise  is  required  to  be  registered 

as  a commercial  motor  vehicle. 

314-69 

Sept  16 

PUBLIC  WATER 

SUPPLY  DISTRICTS. 

EXTENSION  OF 

SERVICES. 

The  public  water  supply  system  can  refuse  to  extend  services  because 
of  anticipated  excessive  rates  if  it  be  affirmatively  shown  that  the 
refusal  was  a result  of  a reasonable  and  impartial  administrative 

determination. 

315-69 

Sept  24 

Opinion  letter  to  the  Honorable  John  J.  Johnson 

316-69 

Dec  16 

TOWNSHIPS. 

BONDS. 

TOWNSHIP 

COLLECTOR. 

A township  board  may  consent  to  pay  the  cost  of  a surety  bond  of  the 
township  collector.  Such  consent  is  discretionary  with  the  township 
board  and  if  it  is  not  given  the  township  collector  must  pay  the  cost  of 
such  bond  whether  it  be  a personal  or  surety  bond. 

317-69 

June 

FEDERAL-STATE 

Review  and  certification  of  State  Application  (June  18,  1969)  to 

30 

AGREEMENTS. 

ELEMENTARY  AND 

SECONDARY 

EDUCATION  ACT  OF 

1965. 

STATE  BOARD  OF 

EDUCATION. 

Participate  in  Title  III  of  Public  Law  89-10,  (Public  Law  90-247,  Section 
131,  Amendments  to  Title  III  of  the  Elementary  and  Secondary 

Education  Act  of  1965). 

319-69 

Sept  15 

UNFAIR  MILK  SALES 

PRACTICES  ACT. 

A supermarket  which  demands  and  receives  ninety  days  credit  from 
dairy  suppliers  would  be  in  violation  of  Section  416.440(3),  RSMo  1959, 
if  the  nature  of  said  credit  demand  is  that  of  a discriminatory  gift  not 
available  to  all  purchasers  nor  extended  by  all  suppliers  and  if  the 
effect  thereof  is  to  divert  trade  or  injure  competition. 

320-69 

July  3 

Opinion  letter  to  the  Flonorable  James  C.  Kirkpatrick 

321-69 

Withdrawn 

322-69 

July  10 

AIR  POLLUTION. 

(1)  The  state  does  not  have  the  power  under  Chapter  203,  RSMo,  to 
force  a municipality  to  pass  an  ordinance  on  air  pollution;  (2)  if  a 
municipality  does  not  enact  an  ordinance  on  air  pollution,  the  individual 

council  members  are  not  in  violation  of  state  law  and  cannot  be 

punished  in  regard  thereto;  (3)  if  city  ordinances  are  passed  in  regard 
to  air  pollution  the  city  must  apply  for  an  exemption  from  the  Missouri 
Air  Conservation  Commission  under  Section  203.150(1),  RSMo  Supp. 
1967,  before  such  ordinances  can  be  enforced;  if  an  exemption  is 
granted  but  such  ordinances  are  not  being  enforced  the  exemption  will 
be  revoked  under  the  provisions  of  Section  203.150(4),  RSMo  Supp. 
1967,  but  no  other  penalties  can  be  inflicted  upon  either  the 
municipality  or  the  city  councilmen  by  the  Air  Conservation 

Commission. 

323-69 

Sept  11 

Opinion  letter  to  the  Flonorable  Gladys  Marriott 

324-69 

Oct  9 

CITIES,  TOWNS  & 

VILLAGES. 

CITY  COUNCIL. 

QUORUM. 

A legal  quorum  of  the  Board  of  Alder  men  of  the  City  of  Frontenac  a 
fourth  class  city  was  not  destroyed  when  three  aldermen  left  a special 
meeting  of  the  Board  of  Aldermen  with  the  purpose  of  preventing  a 
vote  on  a resolution  and  that  the  resolution,  which  received  more  than 
a majority  of  the  votes  cast,  was  legally  adopted. 

325-69 

Withdrawn 

332-69 

Withdrawn 

333-69 

Nov  18 

CITIES,  TOWNS  AND 

VILLAGES. 

POLICE  COURTS. 

MUNICIPAL  COURTS. 

(1)  A jury  in  a municipal  court  in  a fourth  class  city  in  a second  class 
county  should  be  selected  as  provided  in  Chapter  499,  RSMo,  when  no 
written  request  has  been  made  by  a magistrate  as  provided  for  under 
Section  495.040,  RSMo  Supp.  1967.  (2)  The  number  of  jurors  for  a jury 

in  a municipal  court  in  a fourth  class  city  is  to  be  determined  as 
provided  for  under  Section  543.210,  RSMo. 

334-69 

Withdrawn 

337-69 

Oct  6 

CONSTITUTIONAL 

LAW. 

STATE  COLLEGES. 

SCHOOLS. 

A state  college  or  university  does  not  violate  constitutional  provisions 
by  giving  credit  for  course  taught  by  representative  of  religious 
denomination,  so  long  as  university  premises  or  facilities  are  not  used. 

339-69 

July  26 

Opinion  letter  to  the  Honorable  James  C.  Kirkpatrick 

340-69 

July  26 

Opinion  letter  to  the  Honorable  James  C.  Kirkpatrick 

341-69 

July  26 

Opinion  letter  to  the  Honorable  James  C.  Kirkpatrick 

342-69 

July  26 

Opinion  letter  to  the  Honorable  James  C.  Kirkpatrick 

343-69 

July  26 

Opinion  letter  to  the  Honorable  James  C.  Kirkpatrick 

344-69 

July  26 

Opinion  letter  to  the  Honorable  James  C.  Kirkpatrick 

34S-69 

Sept  2 

CONFLICTS  OF 

INTEREST. 

SCHOOLS. 

A resident  of  one  school  district  who  is  employed  as  a full  time  teacher 
in  another  school  district  can  serve  in  the  position  of  school  board 
member  in  the  district  in  which  he  resides  without  violating  the 
provisions  of  the  Conflict  of  Interest  Law,  Sections  105.450  to  105.495, 
RSMo  Supp.  1967. 

346-69 

Aug  29 

Opinion  letter  to  Mr.  George  J.  Eckmann 

347-69 

Aug  26 

MOTOR  VEHICLES. 

A motor  vehicle  designed  and  assembled  as  construction  equipment 
prior  to  sale  at  retail  is  exempt  from  registration. 

348-69 

Oct  21 

PROSECUTING 

ATTORNEYS. 

DIVISION  OF 

WELFARE. 

JUVENILE  COURTS. 

It  is  the  duty  of  the  prosecuting  attorney  in  a fourth  class  county  to 
represent  the  Division  of  Welfare  in  adoption  proceedings  involving  a 
child  whose  legal  custody  they  have  accepted. 

349-69 

Sept  29 

Opinion  letter  to  the  Honorable  Melvin  Vogelsmeier 

3S0-69 

Sept  30 

COUNTY  OFFICERS. 

COUNTIES. 

MILEAGE. 

EXPENSES. 

A county  court  may  in  its  discretion  reimburse  county  officers  for  travel 
expenses  necessarily  and  indispensably  incurred  in  the  performance  of 

the  duties  of  their  offices. 

3S1-69 

Sept  30 

COUNTY  OFFICERS. 

COUNTIES. 

MILEAGE. 

EXPENSES. 

A county  court  may  in  its  discretion  reimburse  county  officers  for  travel 
expenses  necessarily  and  indispensably  incurred  in  the  performance  of 

the  duties  of  their  offices. 

36 3 -69 

Aug  26 

SCHOOLS. 

Section  168.116  of  House  Bill  120  of  the  75th  General  Assembly  which 

TEACHERS. 

will  become  a law  if  approved  by  the  Governor  is  constitutional  and 
forbids  only  those  activities  by  a school  teacher  included  in  the 
management  of  a campaign  for  the  election  or  defeat  of  a member  or 
members  of  a board  of  education  by  which  he  is  employed. 

354-69 

Oct  27 

Opinion  letter  to  the  Honorable  G.W.  Weier 

355-69 

Aug  19 

Opinion  letter  to  the  Honorable  Ted  Salveter 

356-69 

Sept  30 

COUNTIES. 

CONSTITUTIONAL 

LAW. 

Article  1,  §7,  Constitution  of  Missouri  prohibits  public  funds  from  being 
used  to  employ  a full-time  chaplain  for  the  Jackson  County  Jail. 

358-69 

Sept  9 

COMPENSATION. 

MAGISTRATES. 

RETIREMENT. 

A magistrate  who  retired  on  her  sixty-fifth  birthday  prior  to  the 
enactment  of  476.456  by  House  Bill  216  of  the  Seventy-Fifth  General 
Assembly  after  having  served  twenty-two  years  as  a magistrate  is 
entitled  to  the  benefits  afforded  by  Section  476.450  and  can  elect  to 
become  a special  commissioner  and  receive  compensation  of  one-third 
the  compensation  provided  by  law  from  the  office  from  which  she  has 

retired. 

359-69 

Withdrawn 

360-69 

Aug  4 

Opinion  letter  to  Dr.  Ben  Morton 

361-69 

Aug  21 

NURSING  HOME 

DISTRICTS. 

A nursing  home  district  may  not  annex  territory  of  another  nursing 

home  district. 

362-69 

Sept  25 

CITIES,  TOWNS  AND 

VILLAGES. 

SCHOOLS. 

ANNEXATION. 

1.  Pursuant  to  the  provisions  of  Section  162.421,  RSMo  Supp.  1967, 
the  children  in  areas  proposed  to  be  annexed  to  the  City  of  Columbia 
in  October,  1969,  become  residents  of  the  Columbia  School  District  on 
July  1,  1970,  and  thus  will  then  be  eligible  to  attend  the  schools  of  that 
district,  if  the  proposed  annexation  is  approved.  2.  The  property  in  the 
annexed  areas  will  be  subject  to  the  Columbia  School  District  1970  tax 
levy,  if  the  proposed  annexation  is  approved.  3.  The  1969  taxes  are  to 
be  paid  to  the  school  districts  containing  the  annexed  areas  and  are  to 
be  considered  in  the  settlement  apportioning  the  property  and 
obligations  of  the  districts  from  which  land  was  taken,  according  to  the 
procedure  provided  in  Section  162.031,  RSMo  Supp.  1967,  if  the 
proposed  annexation  is  approved. 

363-69 

Sept  5 

Opinion  letter  to  Mrs.  Olean  Barton 

364-69 

Oct  16 

MOTOR  VEHICLES. 

LICENSES. 

LOCAL  COMMERCIAL 

MOTOR  VEHICLES. 

A person,  not  a farmer,  operating  on  a local  commercial  motor  vehicle 
license,  may  not,  by  changing  the  operating  address  displayed  on  the 
vehicle  or  by  any  other  means,  legally  operate  outside  of  more  than 
one  municipality  of  operation  and  its  twenty-five  mile  radius  during  the 
licensed  period. 

365-69 

Sept  30 

SCHOOLS. 

TEACHERS. 

COUNTY  JUDGES. 

There  is  no  constitutional  or  statutory  provision  disqualifying  a person 
from  running  for  the  position  of  county  judge  because  he  is  a teacher 
in  a state  college. 

366-69 

Withdrawn 

368-69 

Aug  7 

Opinion  letter  to  the  Honorable  Edward  Stone 

370-69 

Aug  15 

Opinion  letter  to  the  Honorable  Edward  Stone 

371-69 

Aug  29 

Opinion  letter  to  the  Honorable  John  E.  Parrish 

372-69 

Sept  25 

DECLARATIONS  OF 

CANDIDACY  FOR 

CONGRESS. 

Declarations  of  candidacy  for  Congress  filed  prior  to  the  effective  date 
of  new  apportionment  legislation  are  a nullity  and  candidates  who  have 
attempted,  to  file  before  such  date  must  file  after  the  effective  date  of 
the  new  law  in  order  to  be  placed  on  ballots. 

373-69 

Sept  11 

Opinion  letter  to  the  Honorable  G.  William  Weier 

376-69 

Sept  18 

MUNICIPAL  COURTS. 

POLICE  COURTS. 

CITIES,  TOWNS  AND 

VILLAGES. 

CHAIRMAN  OF 

BOARD  OF  TRUSTEES 

OF  VILLAGE. 

MAYOR. 

ATTORNEY  AT  LAW. 

House  Bill  199  of  the  75th  General  Assembly  provides  that  as  of 

October  13,  1969,  in  towns  or  villages  in  a county  of  the  first  class  with 
a charter  form  of  government  and  in  cities  of  the  fourth  class  in  a 
county  of  the  first  class  with  a charter  form  of  government:  (1)  The 
authority  of  the  chairman  of  such  town  or  village  to  hear  and 
determine  offenses  against  the  ordinances  of  such  town  or  village  is 
abolished  and  provides  in  lieu  thereof  for  the  election  or  appointment 
of  a municipal  judge  who  will  have  such  jurisdiction;  (2)The  office  of 
the  chairman  of  such  towns  or  villages  is  not  otherwise  affected  by  the 
provisions  of  said  bill  and  said  chairman  need  not  resign  and  his  office 
is  not  vacated;  (3)  the  authority  of  the  mayors  or  police  judges  of  cities 
of  the  fourth  class  in  such  county  to  hear  and  determine  offenses 
against  the  ordinances  of  said  cities  is  abolished  and  provides  in  lieu 
thereof  for  the  election  or  appointment  of  a municipal  judge  who  will 
exercise  the  jurisdiction  formerly  exercised  by  such  mayors  or  police 
judges.  Only  the  municipal  courts  in  a first  class  county  with  a charter 
form  of  government  are  affected  by  the  provisions  of  House  Bill  199 
and  the  bill  in  no  way  affects  the  jurisdiction  of  personnel  of  the  city 
courts  in  any  of  the  towns,  villages  or  cities  in  other  counties. 

377-69 

Sept  30 

LIQUOR. 

CORPORATIONS. 

A corporation  which  holds  a majority  interest  in  various  other 
corporations  cannot,  either  personally  or  through  its  various 
subsidiaries,  hold  more  than  three  retail  liquor-by-the-drink  licenses. 

379-69 

Oct  27 

Opinion  letter  to  the  Honorable  Gene  McNary 

381-69 

Sept  25 

BAIL  BONDS. 

A member  of  the  Selective  Service  Board  of  Jefferson  County  is  not 
disqualified  by  his  membership  therein  from  acting  as  a professional 
surety  on  bail  bonds  under  Supreme  Court  Rule  32.14. 

384-69 

Aug  28 

Opinion  letter  to  Mr.  Hubert  Wheeler 

387-69 

Oct  9 

SHERIFFS. 

COMPENSATION. 

FEES. 

LEGISLATION. 

AUDITOR. 

Senate  Bill  No.  165  of  the  75th  General  Assembly  relating  to  sheriffs  of 
class  three  and  class  four  counties  provides  for  compensation  for  such 
sheriffs  which  is  in  addition  to  other  compensation  now  provided  by 
law  and  is  effective  October  13,  1969.  Senate  Bill  No.  165,  however, 
limits  the  total  compensation  of  all  sheriffs  of  counties  of  the  third 
class  with  an  assessed  valuation  of  less  than  $20  million  to  $10,000  per 
year,  excluding  mileage. 

389-69 

Oct  23 

Opinion  letter  to  the  Honorable  James  C.  Kirkpatrick 

392-69 

Oct  14 

CRIMINAL  COSTS. 

The  state  shall  pay  from  the  criminal  cost  appropriations  for  the  cost  of 
"a  transcript"  of  criminal  proceedings  where  the  defendant  is 
sentenced  to  five  years  or  more  in  the  penitentiary  when  the  transcript 
is  required  by  the  judge,  but  that  there  is  no  authority  for  the  state  to 
pay  for  a copy  thereof  when  required  by  the  judge  at  the  conclusion  of 

the  case. 

396-69 

Withdrawn 

397-69 

Sept  23 

Opinion  letter  to  Mr.  James  E.  Schaffner 

398-69 

Nov  20 

Opinion  letter  to  Mr.  George  W.  Flexsenhar 

399-69 

Oct  9 

CIRCUIT  CLERKS. 

COMMON  PLEAS 

COURTS. 

RECORDERS  OF 

DEEDS. 

COMPENSATION. 

FEES. 

LEGISLATION. 

AUDITOR. 

With  respect  to  House  Bill  119  of  the  75th  General  Assembly  relating 
to  the  total  compensation  formula  for  the  offices  of  recorder  of  deeds, 
circuit  clerks,  circuit  clerk-ex  officio  recorder  of  deeds,  in  certain 
counties,  and  clerks  of  the  common  pleas  courts,  (1)  The  present  full 
compensation  of  the  recorder  of  deeds  in  class  two  counties  can  be 
readily  ascertained;  and  if  the  compensation  provided  by  House  Bill 

119  exceeds  that  provided  by  statutes  applicable  before  the  enactment 
of  House  Bill  119,  such  new  compensation  cannot  be  paid  during  the 
present  term  of  office.  (2)  Circuit  clerks  of  class  two,  three  and  four 

counties  and  the  recorder  of  deeds  in  counties  of  the  third  class  and 

clerks  of  the  courts  of  common  pleas  will  not  receive  the  compensation 
provided  by  House  Bill  119  during  their  present  term  if  the 
compensation  of  such  officers  provided  for  by  such  bill  is  greater  than 
the  present  statutory  salaries  of  such  officers.  The  additional 
compensation  provided  for  the  clerk  of  the  Hannibal  Court  of  Common 
Pleas  under  the  provisions  of  Section  483.455  of  House  Bill  No.  74  is 
also  considered  in  computing  his  present  salary. 

400-69 

Nov  11 

SCHOOLS. 

STATE  AID. 

SCHOOL 

TRANSPORTATION. 

If  a school  board  reasonably  concludes  that  a student  resides  more 
than  one  mile  from  school  via  the  shortest  reasonably  suitable  route 
for  pedestrian  traffic  and,  furthermore,  decides  to  provide  public 
transportation  for  that  student,  the  school  district  is  entitled  to  state 
aid  for  the  transportation  of  that  pupil  computed  in  accordance  with 

Section  163.161,  Senate  Bills  No.  1,  185  and  215,  75th  General 

Assembly. 

402-69 

Opinion  letter  to  the  Honorable  Guss  C.  Salley 

403-69 

Oct  9 

PROSECUTING 

ATTORNEY. 

CONFLICT  OF 

INTEREST. 

LEGISLATOR. 

It  is  improper  for  a prosecuting  attorney  to  represent  landowners  in 
condemnation  actions  filed  by  the  State  Highway  Commission.  It  is 
illegal  for  prosecuting  attorneys  to  represent  individuals  charged  for 
violating  the  criminal  laws  of  this  state.  A prosecuting  attorney  would 
violate  the  common  law  prohibition  against  holding  conflicting  and 
inconsistent  public  offices  if  he  were  to  serve  as  a member  of  the  State 
Highway  Commission  or  the  State  Conservation  Commission.  A 
member  of  the  General  Assembly  may  represent  landowners  in 
condemnation  actions  filed  by  the  State  Highway  Commission.  A 
member  of  the  General  Assembly  may  also  represent  individuals 
charged  with  violation  of  state  laws  in  courts  having  jurisdiction  of 
criminal  cases  including  both  misdemeanors  and  felonies  in  the  State 
of  Missouri.  For  a member  of  the  General  Assembly  to  serve  as  a 
member  of  the  State  Highway  Commission  or  the  State  Conservation 
Commission  would  be  a violation  of  Article  3,  §12  of  the  Constitution 

of  Missouri. 

404-69 

Oct  7 

JURISDICTION. 

MAGISTRATE 

COURTS. 

NONRESIDENTS. 

Magistrate  courts  may  obtain  personal  jurisdiction  over  nonresidents  in 
those  situations  enumerated  in  §506.500,  RSMo  Supp.  1967,  where 
magistrate  courts  have  jurisdiction  over  the  subject  matter  pursuant  to 
other  statutory  provisions. 

406-69 

Oct  9 

Opinion  letter  to  the  Honorable  John  C.  Ryan 

407-69 

Sept  18 

COUNTY  CLERK. 

TAXATION. 

It  is  the  ministerial  duty  of  a county  clerk  to  extend  taxes  in  the  tax 
books  based  upon  the  tax  rates  certified  to  him  by  the  school  boards 
of  the  various  school  districts  and  he  has  no  power  to  question  the  tax 
rates  certified  to  him  by  such  school  boards  or  to  refuse  to  extend  the 
taxes  because  he  determines  that  the  school  boards  have  allegedly 
certified  to  him  tax  rates  not  authorized  by  law. 

408-69 

Oct  9 

COUNTY  COURTS. 

SHERIFFS. 

COLLECTORS. 

COMPENSATION. 

LEGISLATION. 

AUDITOR. 

(1)  House  Bill  116  of  the  75th  General  Assembly  which  provides  a 
mode  of  fixed  compensation  for  judges  of  county  courts  of  certain 

third  class  counties  does  not  constitute  an  increase  in  the 

compensation  of  such  officers  and  is  effective  October  13,  1969.  The 
provision  of  said  bill  increasing  the  compensation  of  judges  of  the 
county  courts  of  second  class  counties  is  not  effective  during  the  term 
of  such  judges.  (2)  House  Bill  No.  264  of  the  General  Assembly 
authorizing  a uniform  allowance  to  sheriffs  and  deputy  sheriffs  does 
not  constitute  an  increase  in  compensation  during  the  term  of  such 
officers  and  is  therefore  effective  October  13,  1969.  Said  bill  also 
provides  for  additional  compensation  to  sheriffs  of  class  two  counties 

as  compensation  for  additional  services  by  such  sheriffs  and  therefore 
is  not  an  increase  in  compensation  within  the  meaning  of  Section  13, 
Article  VII,  of  the  Constitution  and  is  effective  October  13,  1969.  (3) 
House  Bill  No.  399  of  the  75th  General  Assembly  provides  that  the 
county  collector  of  third  and  fourth  class  counties  may  retain  an 
increased  percentage  of  fees  and  commissions  for  deputy  and  clerical 
hire.  Such  increase  is  not  to  the  benefit  of  such  collectors,  does  not 
constitute  an  increase  in  compensation  during  the  term  of  the  collector 
or  his  deputies  within  the  prohibition  of  Section  13,  Article  VII,  of  the 
Constitution  and  is  effective  October  13,  1969.  Such  increase  may  be 
used  in  full  for  the  fiscal  year  ending  February  28,  1970. 

409-69 

Oct  9 

COUNTIES. 

COUNTY  OFFICERS. 

OFFICERS. 

COUNTY  CLERKS. 

COUNTY  COURTS. 

COMPENSATION. 

FEES. 

COUNTY  FINANCIAL 

STATEMENT. 

AUDITOR. 

With  respect  to  the  provisions  of  Conference  Committee  Substitute  for 
House  Substitute  for  Senate  Bill  No.  13  of  the  75th  General  Assembly, 

(1)  Section  50.810  of  said  bill  relating  to  preparation  of  county  financial 
statements  is  effective  January  1,  1971,  and  effective  also  on  that  date 
are  the  amendments  to  Section  51.300  which  provides  that  the 
compensation  of  county  clerks  of  county  courts  of  the  second,  third 
and  fourth  classes  be  computed  upon  the  variables  of  population  and 
assessed  valuation  and  that  said  compensation  constitutes  the  entire 
compensation  for  services  performed  by  said  clerk  except  for  fees  for 
the  issuance  of  fish  and  game  licenses  or  permits.  After  the  effective 
date  of  said  section,  the  county  clerks  will  not  be  entitled  to  receive 
any  additional  amount  for  the  service  performed  under  Section  50.810 
as  amended  by  the  bill.  The  county  court  may  contract  with  individuals, 
corporations  or  associations  for  the  performance  of  said  services  in  an 
amount  that  the  court  deems  reasonable  and  just;  (2)  Section  1 of  said 
bill  provides  that  in  counties  of  second,  third  and  fourth  classes  which 
have  adopted  the  provisions  of  Chapters  114  and  116,  RSMo,  providing 
for  voter  registration,  the  county  clerk  shall  perform  the  services 
specified  therein  and  for  such  services  shall,  in  addition  to  the 
compensation  now  provided  by  law,  receive  the  sum  of  $1,500  per 
year.  Section  1 is  effective  October  13,  1969.  However,  such  services 
are  to  be  performed  annually  and  before  May  10th.  Accordingly,  these 
services  could  not  be  performed  for  the  year  1969,  and  such  county 
clerks  are  not  entitled  to  such  compensation  for  the  year  1969.  Such 
services  can  be  performed  for  the  year  1970  and  such  compensation  is 
effective  for  the  year  1970,  but  not  thereafter  in  view  of  the  effective 
date  of  termination  of  the  provisions  for  increased  compensation 
which  is  December  31,  1970. 

411-69 

Sept  30 

BONDS. 

Bondsman  may  establish  qualification  by  means  of  encumbered 
property  having  clear  value  in  excess  of  encumbrance,  or  by  personal 
property  having  stable  value,  but  not  by  property  held  by  entireties. 

413-69 

Nov  25 

SCHOOLS. 

TEACHERS. 

1.  Insubordination  as  used  in  paragraph  168.107  1(3)  means:  A 
teacher's  willful,  intentional  refusal  or  neglect  to  obey  an  express  or 
implied  command,  instruction,  order  or  rule  of  the  teacher's  employing 
school  board,  which  command,  instruction,  order  or  rule  is  known  to 
the  teacher,  is  reasonable  in  nature  and  is  given  by  and  with  proper 
authority.  2.  A teacher  belonging  to  a voluntary  organization  whose 
membership  consists  in  part  of  teachers  would  not  be  in  violation  of 
Section  168.116  if  the  association  takes  part  in  the  management  of  a 
campaign  for  the  election  or  defeat  of  a member  of  a board  of 
education  so  long  as  the  teacher  member  does  not  take  part  in  the 
initiation  or  control  of  the  campaign. 

414-69 

Oct  2 

Opinion  letter  to  the  Honorable  Thomas  E.  Miles 

415-69 

Sept  23 

Opinion  letter  to  the  Honorable  Jack  J.  Schramm 

416-69 

Sept  25 

SCHOOLS. 

There  is  no  Missouri  statute  or  regulation  of  the  State  Board  of 

Education  requiring  students  to  take  "mass  showers"  or  requiring 
teachers  to  include  sex  education  in  the  curriculum  of  kindergarten 
through  sixth  grade. 

417-69 

Nov  25 

COUNTIES. 

TAX  LEVY. 

TAXATION. 

The  county  court  of  a second  class  county  having  anticipated  the 
assessed  valuation  of  the  county  to  be  in  excess  of  $300  million  cannot 
consistent  with  Article  X,  Section  11(b),  Missouri  Constitution,  and 
Section  50.550,  RSMo  1959,  propose  and  adopt  a budget  for  the  next 
fiscal  year  within  which  budget  there  is  a recommendation  for  a tax 
levy  in  excess  of  35  cents  per  hundred  dollars  of  assessed  valuation. 

418-69 

Dec  24 

ESCAPE  FROM 

COUNTY  JAILS. 

Pursuant  to  § 557.390,  RSMo  1959,  an  individual, allegedly  absent 
without  leave  from  the  military  detained  by  civilian  law  enforcers  is 
"lawfully  imprisoned  or  detained  . . . upon  any  criminal  charge  ...  for 
the  violation  of  any  penal  statute,"  and  may  be  convicted  for  escaping 

from  such  detention. 

420-69 

Oct  28 

Opinion  letter  to  Mr.  Joseph  Jaeger,  Jr. 

421-69 

Withdrawn 

423-69 

Oct  14 

Opinion  letter  to  the  Honorable  R.  Jay  Ingraham 

424-69 

Oct  30 

LOTTERIES. 

A contest  that  requires  the  entrant  to  go  to  a store  selling  the  contest 
sponsor's  product  or  to  buy  a magazine  in  order  to  obtain  an  entry 
blank,  and  in  which  prizes  are  awarded  based  on  a drawing  from  the 
submitted  entry  blanks,  does  constitute  a lottery  within  the  meaning  of 
Article  III,  Section  39,  Missouri  Constitution,  and  therefore,  is 
prohibited  in  Missouri. 

A contest  that  requires  the  entrants  to  submit  a photograph  taken  by 
the  entrant,  and  in  which  prizes  are  given,  but  in  which  the  winners  are 

selected  on  clearly  defined  elements  of  skill,  is  not  a lottery  within  the 
meaning  of  the  above  cited  constitutional  provisions,  and  therefore,  is 
not  prohibited  in  Missouri. 

425-69 

Withdrawn 

426-69 

Oct  9 

CRIMINAL  LAWS. 

A person  who  knowingly  and  willfully  makes  or  causes  to  be  made  a 
false  report  to  any  peace  officer  or  other  official  in  the  state  of 

Missouri  whose  duty  it  is  to  enforce  the  criminal  laws  of  the  state, 
concerning  an  alleged  crime,  has  committed  a misdemeanor  under 
Section  562.285,  RSMo  Supp.  1967,  and  can  be  prosecuted  therefor. 

427-69 

Nov  6 

CONSERVATION 

COMMISSION. 

MAGISTRATE 

COURTS. 

LICENSES. 

JURISDICTION. 

COURTS. 

The  courts  of  Missouri  do  not  have  jurisdiction  to  suspend  or  revoke 
permits  issued  by  the  Conservation  Commission  and  further  the 
Conservation  Commission  does  not  have  the  power  to  confer  such 
jurisdiction  on  the  courts  and  any  such  rule  purporting  to  confer  such 
jurisdiction  is  invalid. 

428-69 

Oct  14 

FEES. 

CIRCUIT  CLERKS. 

COMMON  PLEAS 

CLERKS. 

CLERKS  OF  COURTS 

OF  CRIMINAL. 

CORRECTION. 

The  clerks  of  the  common  pleas  courts,  clerks  of  courts  of  criminal 
correction,  and  circuit  clerks  to  whom  House  Bill  No.  35  of  the  75th 
General  Assembly  applies  should  collect  the  fees  therein  provided  in  all 
cases  which  are  not  terminated  before  October  13,  1969,  the  effective 

date  of  such  bill. 

481-69 

Oct  6 

Opinion  letter  to  Mr.  William  L.  Culver 

432-69 

Withdrawn 

433-69 

Withdrawn 

434-69 

Oct  9 

COMMON  PLEAS 

COURTS. 

COMPENSATION. 

LEGISLATION. 

AUDITOR. 

The  clerk  of  the  Hannibal  Court  of  Common  Pleas  shall  be 

compensated  for  the  period  October  13,  1969,  to  the  end  of  his 
present  term,  December  31,  1970,  under  the  provisions  of  existing  law 

and  of  Section  483.455  of  House  Bill  No.  74  of  the  75th  General 

Assembly.  After  such  date,  he  will  be  compensated  as  provided  in 

Section  50.335  of  House  Bill  No.  119  of  the  75th  General  Assembly. 

4.36-69 

Oct  9 

SCHOOLS. 

INTEREST. 

BONDS. 

SCHOOL  BONDS. 

The  highest  rate  of  interest  payable  on  general  obligation  school  bonds 
issued  by  common,  six-director,  urban  or  metropolitan  school  districts 
in  this  state  is  eight  per  cent  per  annum. 

4.37-69 

Oct  6 

Opinion  letter  to  the  Honorable  Reuben  R.  Rhoades,  D.D.S. 

4.38-69 

May  19 

LIMITED  DRIVING 

The  courts  have  no  authority  to  grant  limited  or  hardship  driving 

PRIVILEGES. 

MOTOR  VEHICLES. 

DRIVERS'  LICENSES. 

privileges  to  any  individual  whose  license  has  been  revoked  for  a 
second  conviction  for  driving  while  intoxicated  under  §564.440,  RSMo 
Supp.  1967. 

439-69 

Oct  30 

LIQUOR. 

INTOXICATING 

LIQUOR. 

LICENSES. 

1.  An  applicant  for  a liquor  license  in  this  state  must  be  denied  a 
license  by  the  Supervisor  where  he  has  been  convicted  under  the  laws 
of  the  United  States  or  of  any  state  of  an  offense  involving  a violation 
of  the  provisions  of  any  law  applicable  to  the  manufacture  or  sale  of 
intoxicating  liquor  subsequent  to  the  ratification  of  the  Twenty-first 

Amendment  to  the  Constitution  of  the  United  States. 

2.  An  applicant  for  a liquor  license  in  this  state  must  be  denied  such 
license  by  the  Supervisor  where  he  has  been  convicted  in  another  state 
of  an  offense  not  related  to  any  liquor  laws  but  which  is  a felony  under 
the  laws  of  that  state  where  such  conviction  disqualifies  him  from 
voting  under  the  laws  of  this  state. 

3.  Where  the  conviction  or  convictions  are  not  sufficient  to  disqualify 
an  applicant  on  the  above  grounds,  the  Supervisor  of  Liquor  Control 
may  refuse  to  grant  such  applicant  a license  where  the  circumstances 
surrounding  such  conviction  or  convictions  are  such  as  to  show  bad 

moral  character. 

440-69 

Nov  18 

COMPENSATION. 

TEACHERS. 

SCHOOLS. 

COLLEGES. 

Pursuant  to  Section  174.140,  Senate  Bill  No.  12  Seventy-Fifth  General 
Assembly,  a state  college  board  of  regents  has  the  discretionary 
authority  to  pay  as  part  of  an  employee's  compensation  the  premium 
for  hospitalization,  health  or  life  insurance. 

441-69 

Oct  23 

TOWNSHIPS. 

ASSESSORS. 

A duly  elected  township  assessor,  who  subsequently  removes  his 
residence  from  the  township,  can  make  the  assessments  for  1970 
unless  removed  prior  to  the  making  of  such  assessments. 

If  the  assessor  is  removed  prior  to  making  the  assessments,  it  is  the 
duty  of  the  township  board  to  fill  such  vacancy  by  appointment. 

Section  65.200,  RSMo  1959. 

44.6-69 

Oct  7 

Opinion  letter  to  the  Honorable  Earl  Schlef 

449-69 

Oct  15 

Opinion  letter  to  Mr.  John  C.  Vaughn 

460-69 

Oct  23 

ASSESSOR. 

COUNTY  ASSESSOR. 

PUBLIC  RECORDS. 

Card  Index  system  kept  by  assessor  belongs  to  county. 

461-69 

Nov  13 

CIRCUIT  CLERKS. 

ST.  LOUIS  CITY. 

The  Clerk  of  the  Circuit  Court  of  the  City  of  St.  Louis  has  the 
discretionary  power  and  authority  to  invest  funds  deposited  in  the 
registry  of  the  court  in  the  manner  provided  in  Section  483.310,  RSMo 
1959,  without  any  action  by  the  General  Assembly. 

462-69 

Oct  23 

SCHOOLS. 

INSURANCE. 

A school  board  has  the  discretionary  authority  to  pay  the  premiums  for 
hospitalization  and  health  insurance  for  its  employees  as  part  of  their 

compensation. 

4S4-69 

Nov  4 

INTEREST. 

BONDS. 

CONSTITUTIONAL 

LAW. 

CITIES,  TOWNS  & 

VILLAGES. 

(1)  House  Bill  No.  2,  as  passed  by  the  First  Extraordinary  Session  of  the 
75th  General  Assembly,  is  within  the  scope  of  the  Governor's  special 
proclamation.  (2)  House  Bill  No.  2 complies  with  the  provisions  of 

Section  23  of  Article  III  of  the  Constitution  which  require  that  no  bill 
shall  contain  more  than  one  subject  which  shall  be  clearly  expressed  in 
its  title.  (3)  The  emergency  clause  contained  in  Section  A of  House  Bill 
No.  2 is  invalid  in  that  such  clause  is  not  "necessary  for  the  immediate 
preservation  of  the  public  peace,  health  or  safety." 

4S7-69 

Oct  24 

ELECTIONS. 

SECRETARY  OF  STATE. 

REFERENDUM. 

INITIATIVE. 

PETITIONS. 

(1)  The  duty  of  the  Secretary  of  State  with  respect  to  referendum 
petitions  is  ministerial  rather  than  discretionary;  and  if  petitions  are 
presented  that  on  their  face  contain  signatures  verified  as  provided  for 
in  Section  126.040,  RSMo  1959,  your  duty  is  only  to  determine 
whether  there  are  sufficient  signatures  from  the  prescribed  number  of 
congressional  districts.  (2)  Circulators  of  initiative  and  referendum 
petitions  must  personally  witness  the  signing  of  all  names  that  they 
verified  pursuant  to  Section  126.040,  RSMo  1959;  however,  there  may 
be  more  than  one  circulator  for  each  sheet  of  a petition.  The  Secretary 
of  State  is  required  to  file  all  petitions  that  appear,  prima  facie,  to  be  in 
order.  The  validity  of  petitions  which  the  Secretary  files  may  be 
contested  according  to  the  provisions  of  Section  126.050.  (3)  Elections 
called  by  referendum  are  to  be  held  at  the  general  election  in 

November  of  even  numbered  years  unless  the  legislature  should 
designate  another  date. 

462-69 

Oct  27 

Opinion  letter  to  the  Honorable  A.  J.  Seier 

466-69 

Oct  30 

CRIMINAL  LAW. 

RECEIVING  STOLEN 

GOODS. 

Person  charged  with  receiving  stolen  property  may  be  prosecuted  in 
any  county  in  which  he  is  shown  to  have  been  in  possession  of  the 
property. 

466-69 

Oct  27 

Opinion  letter  to  Mr.  James  E.  Schaffner 

466-69 

Dec  16 

ARCHITECTS. 

1.  Section  327.030  and  Section  327.271,  RSMo  1959,  which  authorized 
the  predecessor  of  the  Missouri  State  Board  for  Architects,  Professional 
Engineers  and  Land  Surveyors  to  issue  special  permits  to  architects  and 
to  collect  fees  when  such  permits  were  renewed,  were  repealed  when 
Senate  Bill  117  of  the  75th  General  Assembly  became  law  on  October 

13,  1969,  and  2.  Senate  Bill  117  does  not  authorize  the  Missouri  Board 
for  Architects,  Professional  Engineers  and  Land  Surveyors  to  renew,  or 
collect  renewal  fees  for  the  renewal,  of  special  permits  issued  before 
Sections  327.030  and  327.271  were  repealed. 

467-69 

Nov  4 

TAXATION 

(INHERITANCE  TAX). 

When  a testator  leaves  realty  to  a husband  and  wife  subject  to  a life 
interest  in  two  individuals  and  the  will  provides  that  the  grantees  of 

the  life  interest  must  pay  rent  in  a specified  sum  to  the  remainder 
interest,  under  Section  145.200,  RSMo  1959,  the  value  of  the  life 
interest  is  reduced  by  the  rent  payments  and  the  value  of  the 
remainder  is  increased  by  the  same  amount. 

469-69 

Dec  19 

Opinion  letter  to  the  Honorable  Robert  H.  Branom  and  the  Honorable 

Kenneth  J.  Rothman 

472-69 

Nov  4 

POOL  TABLES. 

LICENSES. 

An  operator  of  an  amusement  center  is  subject  to  the  license  fee 
provided  in  Chapter  318,  RSMo  1959,  with  respect  to  a coin  operated 
pool  table  used  in  the  establishment,  even  though  he  is  not  the  owner 

of  the  table. 

478-69 

Dec  11 

COUNTIES. 

COUNTY  PLANNING  & 

ZONING. 

1.  Section  64.900,  RSMo  1967  Supp.,  does  not  authorize  the  voters  of 
Jefferson  County  to  terminate  county  planning  and  zoning  adopted 
pursuant  to  the  authority  of  Sections  64.510  through  64.690,  RSMo 

1959,  as  amended.  2.  There  is  no  constitutional  or  statutory  authority 
for  conducting  a referendum  on  whether  Jefferson  County  shall 
continue  with  planning  and  zoning  unless  the  voters  of  Jefferson 

County,  pursuant  to  Section  64.905,  RSMo  1967  Supp.,  adopt  county 
planning  or  zoning  under  the  provisions  of  Sections  64.800  to  64.905, 
RSMo  1967  Supp.,  thereby  bringing  the  county  within  the  coverage  of 
Section  64.900,  RSMo  1967  Supp. 

480-69 

Dec  19 

Opinion  letter  to  the  Honorable  A.  Basey  Vanlandingham 

486-69 

Nov  3 

Opinion  letter  to  the  Honorable  James  L.  Paul 

487A-69 

Dec  31 

CONSTITUTIONAL 

LAW. 

(1)  Senate  Bill  No.  241  of  the  75th  General  Assembly  is  not 
unconstitutional  in  violation  of  Article  1,  Section  13,  Missouri 

Constitution;  and  (2)  Senate  Bill  No.  241  is  not  unconstitutional  in 
violation  of  Article  X,  Section  10(a),  Missouri  Constitution. 

488-69 

Nov  25 

MOTOR  VEHICLES. 

LICENSES. 

The  Department  of  Revenue  has  the  right,  and  duty  to  collect  the  fees 
for  motor  vehicle  registration  as  provided  in  Senate  Bill  No.  242,  75th 
General  Assembly.  The  Department  of  Revenue  must  collect  these  fees 
regardless  of  whether  one  or  two  license  plates  are  provided  pursuant 
to  Senate  Bill  No.  242.  While  the  Department  of  Revenue  must  collect 
the  increased  fees  provided  for  in  Senate  Bill  No.  242,  the  Department 
of  Revenue  need  not  provide  two  license  plates  until  January  1,  1971. 

498-69 

Oct  31 

Opinion  letter  to  the  Honorable  Kenneth  Rothman 

499-69 

Dec  9 

Opinion  letter  to  Mrs.  Olean  Barton 

600-69 

Nov  18 

SCHOOLS. 

INSURANCE. 

A school  board  has  the  discretionary  authority  to  pay  the  premiums  for 
life  insurance  for  its  employees  as  part  of  their  compensation. 

602-69 

Nov  14 

Opinion  letter  to  the  Honorable  Frank  Bild 

503-69 

Nov  20 

Opinion  letter  to  the  Honorable  James  C.  Kirkpatrick 

504-69 

Nov  5 

Opinion  letter  to  the  Honorable  Haskell  Holman 

506-69 

Dec  18 

USURY. 

REAL  ESTATE 

MORTGAGES. 

FHA  GUARANTEED 

LOANS. 

(1)  Consideration  paid  by  buyer  to  lender  for  bona  fide  services  is  not 
interest.  (2)  Consideration  by  seller  to  lender  to  induce  making  of  loan 
is  not  interest  unless  shown  to  be  subterfuge  to  establish  artificially 
high  purchase  price.  (3)  Mortgage  insurance  premiums  collected  by 
lender  and  paid  to  FHA  do  not  constitute  interest.  (4)  Section  362.195, 
RSMo  1959,  purporting  to  exempt  FHA  guaranteed  loans  from  usury 

laws  is  unconstitutional. 

508-69 

Nov  14 

Opinion  letter  to  the  Honorable  Edna  Eads 

510-69 

Withdrawn 

511-69 

Dec  2 

AGRICULTURE. 

ADMINISTRATIVE 

HEARING 

COMMISSIONER. 

Hearings  to  organize  Commodity  Merchandising  Councils  authorized  by 
Senate  Bill  No.  65,  75th  General  Assembly,  shall  be  conducted  by  the 
person  holding  the  office  of  Administrative  Hearing  Commissioner  who 
has  been  appointed  by  the  Governor  with  the  advice  and  consent  of 
the  Senate  pursuant  to  Section  161.252,  RSMo  Supp.  1967,  and  that 
the  Commissioner  of  Agriculture  is  empowered  to  make  the 
determination  from  the  record  taken  of  the  testimony  received  at  the 
hearing. 

512-69 

Dec  19 

Opinion  letter  to  Mr.  Gene  Sally 

514-69 

Nov  25 

CITIES,  TOWNS  AND 

VILLAGES. 

CITY  OFFICERS. 

There  is  no  statutory  requirement  that  appointed  police  officers  in  third 
class  cities  governed  by  provisions  of  Chapter  77,  RSMo  1959,  be 
residents  of  such  city,  but  such  cities  may  by  ordinance  require 
residence  or  other  qualifications  in  addition  to  those  prescribed  by 
statute.  An  existing  ordinance  requiring  such  residence  is  not  rendered 
invalid  or  ineffective  by  a statutory  amendment  permitting  the 
employment  of  nonresident  police  officers. 

516-69 

Dec  23 

CITIES,  TOWNS  AND 

VILLAGES. 

CITIES  OF  FOURTH 

CLASS. 

POLICE. 

RESIDENCE. 

A person  may  be  appointed  as  a policeman  in  a fourth  class  city  who  is 
not  a resident  of  such  city. 

520-69 

Withdrawn 

524-69 

Dec  19 

Opinion  letter  to  Dr.  Walter  C.  Daniels 

525-69 

Dec  16 

Opinion  letter  to  the  Honorable  N.  William  Phillips 

528-69 

Withdrawn 

536-69 

Dec  19 

REAL  ESTATE 

COMMISSION. 

The  Secretary  of  the  Missouri  Real  Estate  Commission  is  prohibited 
from  engaging  in  the  real  estate  practice. 

537-69 

Dec  2 

MENTAL  ILLNESS. 

PROBATE  COURT. 

DIVISION  OF  MENTAL 

HEALTH. 

Under  Sections  202.805  and  202.807  of  House  Bill  43  of  the  75th 
General  Assembly,  (1)  An  indigent  patient  is  entitled  to  an  attorney  and 
the  attorney  is  entitled  to  a reasonable  fee  for  his  services  which  fee  is 
assessed  as  a cost  to  be  paid  by  the  county  of  residence  regardless  of 
whether  or  not  the  proceedings  are  held  in  the  county  of  residence  or 
in  the  county  wherein  the  facility  is  located.  (2)  Commitment 
proceedings  instituted  under  Section  202.807  pursuant  to  and  as 
prescribed  by  Section  202.805  are  to  be  held  in  the  county  wherein  the 
facility  is  located  unless  the  patient  applies  to  have  said  proceedings 
transferred  to  the  jurisdiction  of  the  probate  court  of  his  county  of 

residence  as  defined  in  Section  202.010. 

538-69 

Dec  23 

CRIMINAL  LAW. 

FIREARMS. 

CONCEALED 

WEAPONS. 

WEAPONS. 

Section  564.630,  RSMo  Supp.  1967,  requires  that  a retail  dealer  in 
firearms  purchasing  a concealable  firearm  from  another  such  retail 
dealer  or  from  a person  who  is  neither  a wholesaler  nor  a 
manufacturer  must  obtain  and  deliver  to  the  seller  a permit  authorizing 
such  retail  dealer  to  purchase  the  concealable  firearm. 

548-69 

Dec  31 

CIRCUIT  CLERKS. 

The  circuit  clerk  of  a second  class  county  must  keep  safe  and  have 
readily  available  for  payment  $25,000  deposited  in  court  by  the  parties 
pending  the  outcome  of  litigation.  The  clerk,  in  keeping  these  funds 
safe,  can  deposit  such  funds  in  a demand  deposit  or  a time  deposit,  so 
long  as  the  money  is  readily  available  for  payment.  This  can  be  done  on 
the  clerk's  own  initiative  or  upon  consent  of  both  parties  by  written 
agreement.  The  clerk  can  also  invest  in  other  interest-bearing  accounts 
when  done  pursuant  to  court  order.  The  clerk  can  only  pay  the  funds 
and  the  interest  earned  from  investment  of  the  funds  as  directed  by 
the  court.  The  clerk  must  also  adhere  to  the  requirements  of  Section 
483.312,  RSMo  1959. 

552-69 

Dec  23 

COUNTY  CLERKS. 

DEPUTIES. 

DEPUTY  COUNTY 

CLERKS. 

Because  of  the  absence  of  constitutional  or  statutory  provisions 
requiring  that  a deputy  county  clerk  be  a resident  of  the  county  in 
which  he  or  she  serves,  it  is  permissible  for  such  person  to  reside  in 
another  county  in  this  state. 

583-69 

Dec  22 

Opinion  letter  to  the  Honorable  William  Y.  McCaskill 

588-69 

Dec  31 

ELECTIONS. 

SECRETARY  OF  STATE. 

REFERENDUM. 

INITIATIVE. 

PETITIONS. 

(1)  The  signers  of  a given  sheet  of  a referendum  petition  are  not 
required  to  reside  in  the  same  congressional  district  and  a signature  on 
a referendum  petition  would  not  be  invalid  because  the  petition 
purports  to  come  from  a congressional  district  in  which  the  signer  does 
not  reside;  (2)  a petition  that  omits  the  county  in  which  a signer  resides 
or  incorrectly  states  the  county  in  which  a signer  resides  is  not  invalid 
and  signatures  should  not  be  disqualified  on  that  account;  (3)  the 

Attorney  General  or  a prosecuting  attorney  has  no  authority  to  act  to 
prevent  the  filing  of  petitions  that  appear  to  contain  forged  signatures; 
the  Secretary  of  State's  function  in  filing  petitions  is  ministerial  and  he 
has  no  authority  to  reject  signatures  that  appear  forged;  (4)  those 
same  officials  have  no  authority  to  ascertain  whether  or  not  a copy  of 
the  bill  to  be  referred  was  attached  to  a referendum  petition,  and 
therefore  may  not  act  to  prevent  the  filing  of  a petition  on  the  ground 
that  a copy  of  the  bill  allegedly  was  not  attached  at  the  time  the 
petition  was  circulated;  (5)  a notary  may  witness  the  sworn  statement 
of  a circulator  when  the  notary  has  also  signed  the  sheet  of  the 
petition  which  he  notarizes;  (6)  a notary  may  notarize  petitions  in  any 
part  of  the  state  in  which  he  has  authority  to  act  as  a notary,  there 
being  no  requirement  that  referendum  petitions  be  notarized  in  the 
county  in  which  they  are  circulated. 

592-69 

Dec  31 

Opinion  letter  to  Mr.  Hubert  Wheeler 

Answer  by  letter-Nowotny 


April  15,  1969 


OPINION  LETTER  NO.  3 


Honor aole  Clinton  Almond 
Assistant  Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri  63 030 

Dear  Mr.  Almond: 

This  is  in  answer  to  your  request  for  an  opinion  of  this 
office  on  the  following  three  questions: 

"(1)  lay  members  of  the  Jefferson  County  Park 
and  Recreation  Commission  be  paid  fees  for 
attendance  of  Regular  and  Special  Meetings. 

"(2)  If  attendance  fee3  cannot  be  oaid,  may 
members  of  the  ^ark  and  Recreation  Commission 
be  paid  mileage  expenses  for  attendance  of 
Regular  and  Soecial  Meetings. 

"(3)  May  members  of  the  Park  and  Recreation 
Commission  receive  mileage  expense  payment 
in  connection  with  research  for  possible 
park  sites.” 

Sections  64.730  through  64.780,  RS.'o  Supp.  1967,  enacted  in 
1961,  provide  for  and  deal  with  a system  of  public  recreation  for 
political  subdivisions.  We  note  that  Jefferson  County  cones  under 
these  provisions. 

Authority  for  the  Jefferson  County  Park  and  Recreation  Commis- 
sion is  specifically  given  by  Section  64.765,  RSmo  Supp.  1967.  This 
section  states  in  part  that:  "*  * ^Members  of  the  board  shall  serve 
without  pay.*  * *r 

Nowhere  in  Sections  64.750  through  64.780  does  the  legislature 
provide  for  fees  for  attendance  at  meetings  or  for  mileage  expenses 
for  any  purpose. 


FILED 

3 


Honorable  Clinton  Almond 


Enclosed  is  a copy  of  Attorney  General  Opinion  No.  4,  dated 
April  1,  1969,  issued  to  the  Honorable  Charles  A.  Weber,  which 
answers  your  questions.  Accordingly  the  members  of  the  Commission 
are  not  entitled  to  be  paid  fee3  or  reimbursement  for  mileage  ex- 
penses for  attendance  at  regular  and  special  meetings  but  may  receive 
reimbursement  for  actual  anc  necessary  travel  expenses  for  trips 
incurred  in  the  performance  of  tneir  duties  as  commissioners. 

Yours  very  truly. 


Op.  No.  4 
4-1-69,  Weber 


Enclosure : 


JOHN  C.  DANFORTH 
Attorney  General 


MOTOR  VEHICLES:  1.  If  the  weight  on  a tandem  axle 

TRUCKS:  does  not  exceed  thirty-two  thousand 

WEIGHT  REGULATIONS:  (32,000)  pounds  but  the  weight  on 

one  of  the  axles  in  the  tandem  group 
exceeds  eighteen  thousand  (18,000)  pounds  there  is  a violation  of 
Section  304.180,  RSMo  Cum.  Supp.  1967.  2.  Any  one  axle,  however, 

positioned  or  attached,  may  not  exceed  the  weight  of  eighteen  thousand 
(18,000)  pounds  prescribed  for  a single  axle.  3.  A weight  limitation 
of  eighteen  thousand  (18,000)  pounds  on  a single  axle  of  a tandem 
group  is  not  in  conflict  with  or  in  excess  of  that  permitted  under 
the  provisions  of  Section  127  of  Title  23  of  the  United  States  Code 
(public  law  85-767,  85th  Congress).  4.  A holding  that,  under  Sec- 
tion 304.180,  the  weight  of  any  one  axle  of  a tandem  group  can  lawfully 
exceed  eighteen  thousand  (18,000)  pounds  would  render  the  State  of 
Missouri  ineligible  for  apportionment  of  future  interstate  funds 
under  Section  108(b)  of  the  Federal  Aid  Highway  Act  of  1956. 

OPINION  NO.  9 


March  18,  1969 


Colonel  E.  I.  Hockaday 
Superintendent 

Missouri  State  Highway  Patrol 
Waggoner  Building 
Jefferson  City,  Missouri  65101 

Dear  Colonel  Hockaday: 

This  is  to  acknowledge  receipt  of  your  request  for  a formal 
opinion  from  this  office  which  reads  as  follows: 

"An  opinion  is  requested  from  your  office  as  to 
whether  under  Section  304. 180,  one  axle  of  a 
tandem  axle  may  exceed  the  single  axle  weight 
of  18,000  pounds." 

The  pertinent  provisions  of  Section  304. 180,  RSMo  Cum.  Supp. 
1967,  In  relation  to  the  opinion  request  are  as  follows: 

"1.  No  vehicle  or  combination  of  vehicles  shall 
be  moved  or  operated  on  any  highway  in  this  state 
having  a greater  weight  than  eighteen  thousand 
pounds  on  one  axle  and  no  vehicle  shall  be  moved 
or  operated  on  the  highways  of  this  state  having 
a greater  weight  than  thirty-two  thousand  pounds 
on  any  tandem  axle;  the  term  ’tandem  axle’  shall 
mean  a group  of  two  or  more  axles,  arranged  one 
behind  another,  the  distance  between  the  extremes 
of  which  is  more  than  forty  inches  and  not  more 


Colonel  E.  I.  Hockaday 


than  ninety  Inches  apart  and  further  provided, 
however,  that  when  any  vehicle  or  combination 
of  vehicles  with  six  axles  which  include  a 
tandem  axle  group  as  above  defined  and  a group 
of  three  axles  which  are  fully  equalized,  auto- 
matically or  mechanically,  and  the  distance 
between  the  center  of  the  extremes  of  which  do 
not  exceed  one  hundred  ten  inches,  the  chief 
engineer  of  the  Missouri  state  highway  depart- 
ment shall  issue  a special  permit  for  the 
movement  thereof,  as  provided  in  section  304.200, 
for  eighteen  thousand  pounds  for  each:  axle  of 
the  tandem  axle  group  and  for  sixteen  thousand 
pounds  for  each  axle  of  the  group  of  three  fully 
equalized  axles  which  are  equalized,  automatically 
or  mechanically,  when  said  vehicle  or  combina- 
tion of  vehicles  is  used  to  transport  excavation 
or  construction  machinery  or  equipment,  road- 
building machinery  or  farm  implements  over  routes 
in  the  primary  system  and  other  routes  that  are 
not  a part  of  the  interstate  system  of  highways; 
provided,  further,  that  the  chief  engineer  of 
the  Missouri  state  highway  department  may  issue 
such  permits  on  the  interstate  system. 

"2.  An  'axle  load'  is  defined  as  the  total 
load  transmitted  to  the  road  by  all  wheels 
whose  centers  are  included  between  two  para- 
llel transverse  vertical  planes  forty  inches 
apart,  extending  across  the  full  width  of  the 
vehicle. 

* # # * 

"4.  Nothing  in  this  section  shall  be  construed 
as  permitting  lawful  axle  loads,  tandem  axle 
loads  or  gross  loads  in  excess  of  those  per- 
mitted under  the  provisions  of  section  127  of 
title  23  of  the  United  States  Code  (public  law 
85-767,  85th  Congress)."  As  amended  Laws  1965, 

p.  489,  Sec.  1;  Laws  1967,  p.  , S.B.No.  90, 

Sec.  1. 

In  addition  to  the  above  Missouri  legislation.  Section  127  of 
Title  23  of  the  United  States  Code  (public  law  85-767,  85th  Congress) 
reads  as  follows: 

"No  funds  authorized  to  be  appropriated  for  any 
fiscal  year  under  section  108(b)  of  the  Federal- 
Aid  Highway  Act  of  1956  shall  be  apportioned 
to  any  State  within  the  boundaries  of  which  the 
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Interstate  System  may  lawfully  be  used  by 
vehicles  with  weight  in  excess  of  eighteen 
thousand  pounds  carried  on  any  one  axle,  or 
with  a tandem-axle  weight  In  excess  of  thirty- 
two  thousand  pounds,  or  with  an  over-all  gross 
weight  In  excess  of  seventy-three  thousand  two 
hundred  or  eighty  pounds,  or  with  a width  in 
excess  of  ninety-six  inches,  or  the  corresponding 
maximum  weights  or  maximum  widths  permitted 
for  vehicles  using  the  public  highways  of  such 
State  under  laws  or  regulations  established  by 
appropriate  State  authority  in  effect  on 
July  1,  1956,  whichever  is  the  greater.  Any 
amount  which  is  withheld  from  apportionment  to 
any  State  pursuant  to  the  foregoing  provisions 
shall  lapse.  This  section  shall  not  be  construed 
to  deny  apportionment  to  any  State  allowing 
the  operation  within  such  State  of  any  vehicles 
or  combinations  thereof -that  could  be  lawfully 
operated  within  such  State  on  July  1,  1956. 

With  respect  to  the  State  of  Hawaii,  laws  or 
regulations  in  effect  on  February  1,  I960,  shall 
be  applicable  for  the  purposes  of  this  section 
in  lieu  of  those  in  effect  on  July  1,  1956. 

Pub .L.  85-767,  Aug.  27,  1958,  72  Stat.  902; 

Pub.L.  86-624,  § 17(e),  July  12,  I960,  74  Stat. 

4l6 . " 

To  briefly  summarize  the  above  legislation,  Section  204.180, 
supra,  provides  that  a motor  vehicle  shall  not  be  operated  on  any 

highway  of  this  state  with  a weight  on  one  axle  in  excess  of  eigh- 

teen thousand  (18,000)  pounds.  It  further  provides  that  no  motor 
vehicle  shall  be  operated  on  any  highway  of  this  state  having  a 
greater  weight  than  thirty-two  thousand  (32,000)  pounds  on  a tandem 
axle.  A tandem  axle  is  defined  as  one  where  the  distance  between 
the  axles  is  forty  (40)  to  ninety  (90)  inches.  Lastly  nothing  shall 
be  construed  as  permitting  lawful  (axle  loads  on)  tandem  axle  loads 
in  excess  of  those  permitted  under  the  provisions  of  Section  127 
of  Title  23  of  the  United  States  Code.  In  this  connection,  the 
federal  legislation  provides  that  no  funds  authorized  to  be  appro- 
priated for  any  fiscal  year  under  section  108(b)  of  the  Federal  Aid 
Highway  Act  of  1956  shall  be  apportioned  to  any  state  allowing  motor 
vehicles  to  operate  on  the  federal  interstate  system  of  highways 
with  weight  in  excess  of  eighteen  thousand  (18,000)  pounds  carried 
on  any  one  axle,  or  with  a tandem  axle  weight  in  excess  of  thirty- 
two  thousand  (32,000)  pounds. 

It  is  submitted  that  there  are  two  issues  for  determination: 

(1)  Whether  there  is  a violation  of  Section  304.180,  supra,  if  one 
of  the  axles  in  a tandem  group  exceeds  eighteen  thousand  (18,000) 
pounds,  but  the  total  weight  on  the  tandem  axle  does  not  exceed 
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thirty-two  thousand  (32,000)  pounds ; and  (2)  Whether  the  interpreta- 
tion of  Section  304.180,  supra,  is  in  conflict  with  or  in  excess  of 
the  weight  provisions  provided  for  in  Section  127  of  Title  23  of  the 
United  States  Code.  We  will  first  direct  our  attention  to  the  former 
issue . 

In  the  consideration  of  this  problem,  an  argument  has  been  made 
in  support  of  the  contention  that  there  is  no  violation  of  Section 
304.180,  supra,  if  one  of  the  axles  in  a tandem  group  exceeds  eigh- 
teen thousand  (18,000)  pounds.  Briefly,  the  argument  is  as  follows: 
"the  legislature  intended  to  set  up  an  axle  weight  limit,  a tandem 
axle  weight  limit  and  a gross  weight  limit.  The  gross  weight  limit 
was  set  expressly  subject  to  the  limit  on  any  one  axle  or  any  tan- 
dem axle.  The  law  does  not  say  that  the  weight  on  any  tandem  axle 
is  subject  to  the  weight  on  one  axle  in  the  tandem  combination  or 
group;  had  the  legislature  meant  to  make  the  tandem  axle  subject 
to  the  weight  limit  on  a single  axle  it  would  have  said  so."  As 
further  support  for  such  an  argument,  it  has  been  stated  that  crimi- 
nal statutes  are  to  be  construed  strictly,  liberally  in  favor  of 
the  defendant,  and  strictly  against  the  state.  Consequently,  since 
Section  304.180,  supra,  is  penal  in  nature,  a strict  interpretation 
should  be  favored  so  that  a tandem  axle  is  not  subject  to  the  eigh- 
teen thousand  (18,000)  pound  single  axle  limitation.  Although  the 
above  contention  is  a valid  argument,  we  are  not  persuaded  that  this 
is  the  proper  interpretation  of  Section  304. 180,  supra. 

It  is  a cardinal  rule,  universally  accepted  that  in  the  exposi- 
tion of  a statute,  the  intention  of  the  lawmaker  will  prevail  over 
the  literal  sense  of  the  terms;  its  reason  and  intention  will  pre- 
vail over  the  strict  letter.  See  State  v.  Schwartzmann  Service, 

Inc.,  40  S.W.2d  479.  While  it  is  also  true  that  a criminal  statute 
is  to  be  strictly  construed  since  it  is  penal  in  nature,  it  is  not 
to  be  given  its  narrowest  meaning,  if  such  Is  directly  contrary  to 
the  intention  of  the  legislature,  or  out  of  harmony  with  its  mani- 
fest purpose  and  intent.  State  v.  Chadeayne,  313  S.W.2d  757.  In 
this  connection,  the  argument  made  that  the  intent  of  the  legisla- 
ture was  to  allow  thirty-two  thousand  (32,000)  pounds  on  either  axle 
of  the  tandem  group  is  not  persuasive.  It  is  Inconceivable  that  the 
legislature  intended  such  a result  where  the  statute  specifically 
states  that  no  vehicle  shall  be  operated  on  any  highway  in  this 
state  having  a greater  weight  than  eighteen  thousand  (18,000)  pounds 
on  one  axle.  In  addition  the  legislative  history  of  the  statute 
reveals  that  since  1925  the  General  Assembly  has  never  approved  more 
than  eighteen  thousand  (18,000)  rounds  on  a single  axle.  (RSMo  1939 
Sec.  8406,  A.L.  1943,  P.  66 3,  A.  1949  S.B.  1113,  A . L . 1951,  p.  6 95, 
A.L.  1957,  p.  624,  A.L.  1963,  p.  417,  A.L.  1965,  p.  489,  A.L.  1967, 
S.B.  90).  Instead,  it  is  our  belief  that  the  purpose  of  the  stat- 
ute was  to  prevent  injury  to  public  property  in  the  form  of  damage 
to  roads,  bridges,  etc.,  and  to  insure  the  safety  of  persons  trav- 
eling over  the  highways  by  prohibiting  the  use  of  public  highways 
by  motor  vehicles  of  excessive  weight.  See  Commonwealth  v.  Burall, 
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22  A. 2d  619,  146  Pa.  Super.  525.  A similar  viewpoint  is  expressed 
in  the  Missouri  case  of  State  v.  Schwartzmann  Service,  Inc.,  supra, 
where  the  court  in  referring  to  Section  304. 180,  stated  on  page 
480:  "The  purpose  of  the  statute,  manifestly,  is  to  protect  the 

highways  of  the  state  from  the  damage  that  may  be  done  by  vehicles 
of  excessive  weight.  * * *"  Therefore,  it  is  our  opinion  that  in 
keeping  with  the  intent  of  the  General  Assembly,  the  proper  con- 
struction of  Section  304. 180  requires  a limitation  of  eighteen 
thousand  (18,000)  pounds  on  a single  axle  of  a tandem  axle  group 
in  order  to  spread  the  weight  over  as  large  a surface  of  the  highway 
as  practicable.  It  should  be  noted  that  any  argument  made  that  this 
result  is  achieved  with  "equalizers"  which  in  our  understanding  are 
devices  attached  to  tandem  axles  to  equalize  weights  in  connection 
with  both  axles,  is  without  merit  as  not  all  motor  vehicles  are 
equipped  with  such  devices  and  there  is  no  legislation  requiring 
the  use  of  "equalizers."  Finally,  it  is  submitted  that  this  holding 
is  not  unreasonable  in  view  of  Section  304.230,  RSMo  Cum.  Supp.  1967, 
which  provides  that  when  only  an  axle  or  a tandem  axle  of  a vehicle 
is  overloaded  on  roads  other  than  the  federal  interstate  system  of 
highways,  the  operator  is  permitted  to  shift  the  load  provided  this 
does  not  overload  some  other  axles  or  axle  without  being  charged 
with  a violation.  (For  similar  interpretation,  see  Op.  Atty.  Gen. 

No.  213,  Lance,  4-27-66).  Also  Section  364.230  provides  that  when 
only  an  axle  or  tandem  axle  group  of  a vehicle  traveling  on  the 
federal  Interstate  system  of  highways  is  overloaded,  a court  may 
find  that  no  violation  has  been  committed,  if  the  overloading  was 
due  to  the  inadvertent  shifting  of  the  load,  changing  axle  weights 
in  transit  through  no  fault  of  the  operator  of  the  vehicle. 

Having  decided  that  under  Missouri  law,  a single  axle  of  a 
tandem  axle  group  is  subject  to  the  eighteen  thousand  (18,000)  pounds 
limitation  required  for  single  axles,  we  now  Consider  whether  such 
decision  Is  in  conflict  with  Section  127  of  Title  23  of  the  United 
States  Code.  In  this  connection,  we  have  requested  the  assistance 
of  the  United  States  Department  of  Transportation.  We  were  conse- 
quently advised  that  while  there  was  no  federal  requirement  that 
the  weight  of  individual  axles  within  a tandem  axle  group  be  mea- 
sured singly,  the  requirement  of  23  U.S.C.  127  were  taken  from  policy 
recommendations  by  the  American  Association  of  State  Highway  Officials 
which  made  the  following  proposal  as  to  the  maximum  permissible 
weight  for  a tandem  axle: 

"2.08.02  Tandem-axle  weight:  The  total  gross 
weight  imposed  on  the  highway  by  two  or  more 
consecutive  axles  in  tandem  articulated  from 
a common  attachment  to  the  vehicle,  and  spaced 
not  less  than  40  inches  nor  more  than  96  in- 
ches apart,  shall  not  exceed  32,000  pounds, 
and  no  one  axle  of  any  such  group  of  two  con- 
secutive axles  shall  exceed  the  weight  permitted 
for  a single  axle.  Further,  the  weight  im- 
posed on  the  highway  by  two  or  more  consecutive 
axles,  Individually  attached  to  the  vehicle  and 
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spaced  not  less  than  40  Inches  or  more  than 
96  inches  apart,  shall  not  exceed  32,000 
pounds . No  one  axle  of  any  such  group  of  two 
or  more  consecutive  axles  shall  exceed  the 
weight  permitted  for  a single  axle.**  (em-. 
p has is  added) 

Therefore,  it  was  the  advice  of  the  United  States  Department  of 
Transportation  that  in  order  for  two  axles  of  a vehicle  to  meet  the 
requirements  of  being  a tandem  axle,  the  axles  must  be  so  attached 
or  articulated  as  to  equalize  substantially  the  load  between  them 
and  that  a ruling  by  this  office,  holding  that  there  was  no  viola- 
tion of  Section  304. 180  if  one  of  the  axles  in  a tandem  group 
exceeded  eighteen  thousand  (18,000)  pounds  but  the  total  weight  on 
the  tandem  axle  did  not  exceed  thirty-two  thousand  (32,000)  pounds 
would  be  inconsistent  with  the  AASHO  policy  and  with  23  U.S.C.  127. 
(Copy  of  letter  of  May  28,  1968  attached). 

Subsequent  to  receiving  the  above  letter  from  the  United  States 
Department  of  Transportation,  this  office  requested  clarification 
in  regard  to  the  following:  whether  that  portion  of  the  AASHQ  policy 
as  quoted  therein:  "*  * *no  one  axle  of  any  such  group  of  two  con- 
secutive axles  shall  exceed~the  weight  permitted  for  a single  axle. " , 
meant  that  no  one  axle  of  any  two  consecutive  axles  as  distingulsKed 
from  a tandem  axle  group  should  exceed  the  weight  permitted  for  a 
single  axle  or  whether  the  underlined  phrase  applied  only  to  a weight 
limitation  on  a tandem  axle  group.  We  were  then  informed  by  the 
United  States  Department  of  Transportation  in  part  as  indicated  below: 

»k  * *The  words  'such  group'  clearly  relate  back 
to  phrase  'two  or  more  consecutive  axles  in  tan- 
dem articulated  from  a common  attachment,'  meaning 
that  neither  of  two  axles  considered  together 
as  a tandem  group  may  exceed  18,000  pounds.  The 
wording  of  the  next  sentence,  separately  re- 
lating to  axles  'individually  attached',  further 
confirms  this  view.  Thus , in  no  event  may  any 
one  axle,  however  positioned  or  attached,  exceed 
the  weight  prescribed  for  a single  axle  by  23 
tJ.'S.C.  127.'  (emphasis  added) 

In  addition,  this  office  requested  further  clarification  by 
specifically  requesting  the  opinion  of  the  United  Stated  Department 
of  Transportation  as  to  whether  the  State  of  Missouri  would  be  In- 
eligible to  receive  an  appropriation  of  federal  funds  under  the 
Federal  Highway  Act  of  1956  if  a ruling  was  made  by  this  office  that 
there  was  no  violation  of  Section  304.i80,  RSMo  Cum.  Supp.  1967, 
if  one  of  the  axles  In  a tandem  group  exceeded  eighteen  thousand 
(18,000)  pounds,  but  the  total  weight  of  the  tandem  axle  did  not  ex- 
ceed thirty-two  thousand  (32,000)  pounds.  We  were  informed  by  the 
United  Stated  Department  of  transportation  that  a ruling  by  this 


-6- 


Colonel  E.  I.  Hockaday 


office  permitting  one  axle  of  a tandem  group  to  exceed  eighteen  thou- 
sand (18,000)  pounds  would  render  Missouri  Ineligible  for  apportion- 
ment of  future  interstate  funds  under  Section  108(b)  of  the  Federal 
Aid  Highway  Act  of  1956.  (Copy  of  letter  of  July  15,  1968  attached). 


CONCLUSION 

In  conjunction  with  the  advice  of  the  United  States  Department 
of  Transportation,  the  opinion  of  this  office  is  as  follows: 

1.  If  the  weight  on  a tandem  axle  does  not  exceed  thirty-two 
thousand  (32,000)  pounds  but  the  weight  on  one  of  the  axles  in  the 
tandem  group  exceeds  eighteen  thousand  (18,000)  pounds  there  is  a 
violation  of  Section  304.180,  RSMo  Cum.  Supp.  1967. 

2.  Any  one  axle,  however,  positioned  or  attached,  may  not  ex- 
ceed the  weight  of  eighteen  thousand  (18,000)  pounds  prescribed  for 
a single  axle. 

3.  A weight  limitation  of  eighteen  thousand  (18,000)  pounds 
on  a single  axle  of  a tandem  group  is  not  in  conflict  with  or  in 
excess  of  that  permitted  under  the  provisions  of  Section  127  of 
Title  23  of  the  United  States  Code  (public  lav:,  85-767,  85th  Con- 
gress). 

4.  A holding  that,  under  Section  304. 180,  the  weight  of  any 
one  axle  of  a tandem  group  can  lawfully  exceed  eighteen  thousand 
(18,000)  pounds  would  render  the  State  of  Missouri  ineligible  for 
apportionment  of  furture  interstate  funds  under  Section  108(b)  of 
the  Federal  Aid  Highway  Act  of  1956. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  B.  J.  Jones. 

Yours  very  tru^v, 

^2.  * cQ-tCjt 

JOHN  C.  DANFORTH 

Attorney  General 

Enclosures:  Op.  No.  213 

4- 27-66,  Lance 

Let.  to  Jones 

5- 28-68 


Let.  To  Jones 
7-15-68 


CONSTITUTIONAL  LAW: 
CONTRACTS: 

CREDIT  LIFE  INSURANCE: 
EMBALMS RS : 

FUNERAL  DIRECTORS: 
FUNERAL  PLANS: 
INSURANCE : 

STATUTES : 


of  money  collected  only  under  prearranged 
fective  date  of  those  sections,  October  1 


Sections  436.010  through  436. 080,  RSMo 
Supp.  1967,  neither  prohibit  nor  authorize 
the  sale  of  credit  life  insurance  in  con- 
nection with  installment  purchases  of 
prearranged  funeral  plans.  Sales  of 
such  insurance  policies  are  permitted, 
provided  that  all  statutory  requirements 
relating  to  the  sale  of  such  insurance 
are  met.  Sections  436. 010  through 
436.080  govern  the  handling  and  investing 

funeral  plans  entered  into  after  the  ef- 

, 1965. 


OPINION  NO.  10 

August  19,  1969 


Honorable  Harold  L.  Holliday 

Representative 

14th  District 

1220  East  31st  Street 

Kansas  City,  Missouri  64109 


Dear  Representative  Holliday: 


iA*i 


This  is  in  response  to  your  request  for  an  opinion  of  this  office  concerning 
an  interpretation  of  Chapter  436,  RSMo  Supp.  1967.  In  your  original  request  you 
stated  the  questions  as  follows: 

"1.  Under  the  provisions  of  that  chapter,  may  a seller  of 
prearranged  funeral  agreements  also  sell  the  purchaser  a cre- 
dit life  policy  issued  by  a bona  fide  life  insurance  company 
and  charge  the  purchaser  an  extra  premium  therefor?  The  cre- 
dit life  policy  is  for  the  purpose  of  paying  the  balance  due 
under  the  agreement  in  the  event  the  purchaser  dies  before 
the  full  amount  has  been  paid." 

"2.  Does  the  enactment  of  Chapter  436  affect  prearranged 
funeral  agreements  that  were  in  effect  prior  to  October, 

1965,  where  the  plan  was  fully  paid  for  prior  to  October, 

1965,  or  where  the  plan  was  in  effect  prior  to  1965,  but 
payments  are  being  made  subsequent  to  October,  1965?" 

Upon  being  asked  to  clarify  the  questions,  you  replied  in  part  as  follows: 

"The  first  question  relates  to  whether  or  not  it  would 
be  permitted,  not  compelled,  for  purchasers  of  a preneed 
funeral  plan  to  purchase  credit  life  insurance  issued  by 
a bona  fide  life  insurance  company  with  the  premium  being 
paid  by  the  purchaser  to  the  funeral  home." 

"The  second  question  relates  to  the  manner  of  handling 
funds  collected  under  the  provisions  of  pre -October 
1965  contracts.  I desire  to  know  if  the  arrangements 
in  effect  on  contracts  issued  prior  to  1965  must  be 
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converted  or  changed  to  the  arrangements  required  under  the 
present  Chapter  435  HSMo;  i.e.,  if  the  funds  collected  on 
the  pre-October  1965  contracts  were  deposited  in  the  trust 
fund  maintained  in  an  institution  or  corporation  other  them 
those  specified  in  the  present  Chapter  436  may  continue  to 
hold  such  funds  in  accordance  with  the  contract  and  trust 
indenture  executed  prior  to  1965 . We  desire  to  know  if  all 
funds  collected  on  pre -October  1965  contracts  must  be  handled 
in  accordance  with  the  provisions  in  the  present  Chapter  436. 

This  question  relates  to  contracts  fully  paid  for  in  1965,  as 
well  as  to  contracts  which  were  in  effect  prior  to  1965  but 
on  which  payments  have  been  made  subsequent  to  October  1965." 

With  respect  to  whether  a policy  of  credit  life  insurance  may  be  sold  simultan- 
eously with  a prearranged  funeral  agreement,  we  find  nothing  in  Chapter  436  which 
prohibits  such  a sale.  By  the  same  token,  however,  nothing  in  Chapter  436  operates 
to  exclude  credit  life  insurance  policies  sold  in  connection  with  such  agreements 
from  other  requirements  relating  to  the  sale  of  credit  life  policies.  Consequently, 
all  such  sales  of  credit  life  insurance  would  cone  under  and  be  governed  by  the  sta- 
tutory provisions  relating  to  sales  of  policies  of  such  insurance.  That  is  to  say, 
a person  who  acts  as  an  insurance  agent  is  no  less  an  insurance  agent  because  the 
sale  of  insurance  forms  a part  of  thenegotiation  for  the  sale  of  the  agreement,  it  is 
possible  that  Chapter  436  would  control  the  handling  of  the  money  collected  therefor, 
and  we  repeat  that  no  opinion  is  expressed  on  such  issue.  But,  in  no  event  can 
Section  436. 010  or  any  other  provision  in  that  chapter  be  read  as  a pro  tanto  re- 
peal of  the  laws  pertaining  to  the  licensing  of  insurance  salesmen  and  brokers . 

Your  second  question  presents  the  issue  of  whether  the  enactment  of  Chapter 
436  by  the  Seventy-Third  General  Assembly  governs  prearranged  funeral  plans 
entered  into  prior  to  the  effective  date  of  that  legislation  (October  13,  1965)- 
Prior  to  that  time  Missouri  had  no  statutes  which  specifically  regulated  prearranged 
funeral  plans . From  the  content  of  the  sections  comprising  that  chapter,  it  is 
obvious  that  they  were  intended  as  remedial  measures,  having  as  their  purpose  the 
correction  or  prevention  of  abuses  arising  from  the  retention  of  unearned  funds 
for  long  periods  of  time  by  the  sellers  of  such  plans. 

The  sections  in  question  contemplate  that  the  plans  shall  be  effectuated  by 
"a  written  agreement  not  in  conflict  herewith."  Section  436.010.  The  money  col- 
lected by  the  seller  may  be  deposited  only  in  certain  types  of  institutions,  Sec- 
tion 436.020,  or  placed  in  trust  and  invested  under  certain  restrictions.  Section 
436.040.  Provision  is  made  for  the  purchaser  to  cancel  his  participation  in  the 
plan  and  retrieve  the  amount  paid  in,  less  that  which  may  be  retained  by  the  seller 
according  to  statutory  formula.  Section  436. 060. 

Hence,  prior  to  October  13,  1965*  a purchaser  of  a funeral  plan  was  protected 
as  to  the  handling  of  the  money  he  invested  in  it  only  by  the  terms  of  his  contract 
with  the  seller.  Thereafter,  any  such  agreement  is  "declared  against  public  policy 
and  void,  unless  all  money  paid  thereunder  is  handled  . . ."as  provided  in  Chapter 
436.  Criminal  sanctions  and  injunctive  measures  are  also  provided  for  where  the 
chapter  is  violated.  Section  436. 070,  436. 080. 

We  are  well  aware  of  the  rule  that  "...  one  of  the  cardinal  principles  of 
construing  remedial  legislation  is  that  courts  are  to  consider  the  evil  sought  to 
be  cured  and  'to  make  such  construction  as  shall  suppress  the  mischief,  and  advance 
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the  remedy  and  to  suppress  subtle  inventions  and  evasions  for  the  continuance  of 
the  mischief'."  B-W  Acceptance  Corporation  v.  Benack,  (Mo.  App.,  1967)  432  SW 
2d  215,  218. 

Unfortunately,  we  have  before  us  a question  which  encompasses  all  pre-October 
1965  pre arrangement  funeral  contracts  without  having  those  contracts  before  us. 
However,  your  clarifying  statement  concerning  the  contracts  to  which  you  refer 
describes  them  as  ones  under  which  "the  funds  collected.  . . were  deposited  in  the 
trust  fund  maintained  in  an  institution  or  corporation  other  than  those  specified 
in  the  present  Chapter  436  ..."  and  asks  whether  the  funds  may  continue  to  be 
held  in  such  manner,  "in  accordance  with  the  contract  and  trust  indenture  executed 
prior  to  1965."  Limiting  this  opinion  to  the  contracts  you  describe,  we  believe 
that  an  affirmative  answer  is  required  for  the  reasons  hereinafter  stated. 

A well  established  rule  of  statutory  construction  is  that  legislative  enact- 
ment are  held  to  operate  prospectively  unless  the  contrary  intent  is  shown  clearly 
and  unequivocally.  In  the  case  of  Atchison  v.  Retirement  Board,  343  SW  2d  25,  the 
Supreme  Court  of  Missouri  quoted  approvingly  from  the  case  of  State  ex  rel  Heaven 
v.  Ziegenhein,  144  Mo  . 283,  4-5  SW  1099,  as  follows,  l.c.  32: 

"*  * *lhe  mile  is  that  legislative  enactments  are  held  'to 
operate  prospectively,  and  not  otherwise,  unless  the  intent 
that  they  are  to  operate  in  such  an  unusual  way,  to  wit,  re- 
trospectively, is  manifest  upon  the  face  of  the  statute  in 
a manner  altogether  free  from  ambiguity.'  * * *" 


Section  436. 010  reads  in  part  as  follows: 

"Any  agreement,  contract  or  plan  requiring  the  payment  of 
money  by  a purchaser  in  a lump  sum  or  in  installments, 
which  is  made  or  entered  into  with  any  person  ....  who, 
in  consideration  thereof,  agrees  to  provide  for  the  final 
disposition  of  a dead  human  body,  . . . wherein  . . . the 
funeral  ...  is  not  immediately  required,  is  hereby  de- 
clared against  public  policy  and  void,  unless  all  money 
paid  thereunder  is  handled  in  accordance  with  the  pro- 
visions of  Sections  436. 010  to  436. 080,  and  subject  to 
the  terms  of  a written  agreement  not  in  conflict  herewith  . . . 

A seller  shall  not  be  entitled  to  enforce  any  contract 
made  in  violation  of  Section  436.010  to  436. 080,  but  the 
purchaser  or  his  heirs,  or  legal  representatives,  shall  be 
entitled  to  recover  al 1 amounts  paid  to  the  seller  under 
any  contract  made  in  violation  hereof,  and  all  amounts  paid, 
whether  or  not  paid  to  the  seller,  to  any  fund  or  for  any 
investment,  debenture,  security,  or  contract  in  connection 
with  the  seller  has  violated  the  provisions  of  Sections 
436.OIO  to  436.080,  together  with  a reasonable  attorney's 
fee  therefor." 

Notwithstanding  the  obviously  salutary  purposes  of  that  section  and  those 
which  follow  it,  it  is  our  opinion  that  the  Legislature  meant  for  Chapter  436  to 
operate  only  prospectively;  that  is,  to  control  only  those  prearranged  funeral 
plans  entered  into  after  the  effective  date  of  the  chapter  regardless  of  whether 
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such  plans  were  fully  paid  at  the  time  they  were  entered  into  or  are  still  being 
laid  by  installments. 

In  State  ex  rel.  Clay  Equipment  Corporation  v.  Jensen,  (Mo.  Supp.  1963), 

363  SW  2d  666,  the  Supreme  Court  of  Missouri  was  required  to  interpret  a newly 
enacted  statute  which  declared  that  any  foreign  corporation  not  licensed  to  do 
business  in  this  state  would  be  held  to  be  doing  business  if  it  committed  a tort 
in  Missouri.  The  statute  also  authorized  service  of  process  upon  the  Secretary 
of  State  as  agent  for  the  foreign  corporation.  The  specific  issue  presented  was 
whether  the  statute  applied  to  a suit  instituted  after  its  effective  date  but 
arising  out  of  a tort  which  pre -dated  the  statute.  There  the  Court  said,  l.c. 

069-67O: 

"We  think  that  subsection  2,  of  Section  351-630  RSMo  195 9, 
as  amended  Laws  1961,  p.  257,  VAIE,  evidences  a clear  in- 
tention on  the  part  of  the  Legislature  that  the  statute  shall 
operate  prospectively  only.  It  expressly  says:  'If  a 
foreign  corporation  commits  a tort.’  This  statement  points 
to  a happening  in  the  future . The  statute  does  not  say, 

'If  a foreign  corporation  has  committed  a tort  at  sometime 
in  the  past,  or  before,  this  statute  goes  into  effect'." 

* * * * 

"Further,  as  a general  rule,  statutes  are  construed  to 
operate  prospectively  unless  the  legislative  intent 
that  they  be  given  retrospective  or  retroactive  opera- 
tion clearly  appears  from  the  express  language  of  the 
acts,  or  by  necessary  or  unavoidable  implication.  . 


He  do  not  believe  that  the  language  of  Section  436. 010  contains  any  such 
"necessary  or  unavoidable  implication.  On  the  contrary,  it  appears  to  evidence 
a contrary  intent.  Note  that  Section  436.010  declares  the  prearrangement  plans 
null  and  void  unless  all  money  paid  thereunder  "is  handled  in  accordance  with 
Section  436.010  to  436. 080."  Likewise,  that  and  subsequent  sections  condemn 
contracts  "made  in  violation  of  Sections  436. 010  to  436. 080." 

In  view  of  the  fact  that  these  sections  did  not  exist  prior  to  October  13, 
1965,  and  in  view  of  the  fact  that,  as  in  the  Jensen  case,  supra,  the  statute 

speaks  in  terms  of  the  future  (i.e.,  "Any  agreement.  . . which  is  made  or 

entered  into  . . .,"  not,  "Any  agreement.  . . which  has  been  made  . . ."),  it  is 
our  opinion  that  Chapter  436  was  intended  to  control  and  govern  only  those  pre- 
arranged funeral  plans  which  were  entered  into  after  the  effective  date  of  the 

chapter . 


CONCLUSION 


It  is  the  opinion  of  this  office  that  Sections  436.010  through  436.030,  RSMo 
Supp.  1967,  neither  prohibit  nor  authorize  the  sale  of  credit  life  insurance  in 
connection  with  installment  purchases  of  prearranged  funeral  plans;  and  that, 
therefore,  sale  of  such  insurance  policies  are  permitted,  provided  that  all  sta- 
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tutory  requirements  relating  to  the  sale  of  such  insurance  are  met.  It  is  further 
the  opinion  of  this  office  that  Sections  436.010  through  436. 080  govern  the  hand- 
ling and  investing  of  money  collected  only  under  prearranged  funeral  plans  entered 
into  after  the  effective  date  of  those  sections,  October  13,  1965. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  my  Special 
Assistant,  Albert  J.  Stephan,  Jr. 


^ Very  truly  voyirs. 

JOHN  C.  DANPORTH 
Attorney  General 


May  2 6,  19 69 


OPUUOM  LETTER  HO.  12 


/■> 


Honorable  James  A.  Noland,  Jr. 

State  Senator  - 33rd  District 
State  Capitol  Building 
Jefferson  City,  Missouri  6?>ldl 

Dear  Senator  Holonn: 

This  letter  is  in  response  to  your  opinion  request  concerning 
the  question  whether  a legislator  who  is  a member  of  the  Public 
School  Retirement  System  of  Missouri  can  become  a member  of  the 
Missouri  State  Employees  Retirement  System.  We  are  enclosing  sn 
oftlclal  Opinion  Letter,  Mo.  39,  under  date  of  May  15,  1961,  to 
Mr.  a.R.  Henry,  Mr.  Ealum  Bruffett  and  Mr.  P.L.  Bren  ton,  which 
opinion  we  believe  answers  your  first  question. 

Your  request  also  raises  the  question  as  to  whether  a legis- 
lator who  has  been  a member  of  the  Missouri  State  Employees  Retire- 
ment System  con  become  a me&iber  o:  tne  Public  Scnool  Retirement 
System  of  Missouri.  The  assumption  is  made  that  you  are  referring 
to  a former  legislator  who  returns  to  teaching,  but  is  eligible  to 
receive  or  is  receiving  a retirement  annuity  from  the  State  Retire- 
ment System. 

Chapter  169,  RSMo  1959*  relating  to  the  Public  School  Retire- 
ment System  of  Missouri,  does  not  expressly  prohibit  a person  from 
belonging  to  the  State  Teachers  Retirement  System  if  he  is  eligible 
to  receive  or  is  receiving  s retirement  annuity  from  the  State 
Employees  Retirement  System.  Howe  er,  it  should  be  noted  that 
under  the  definition  of  teacher  in  subsection  6 of  Section  169.310, 
FSMo  1959 » « member  of  the  Teachers  Ret!.  >enent  System  Is  required 
to  be  employed  on  a full-time  basis. 


Honorable  Janes  A.  Noland,  Mr 


In  conclusion,  as  to  your  second  question.  It  is  our  belief 
that  a former  legislator  who  Is  eligible  to  receive  or  is  receiv- 
ing a retirement  annuity  from  the  State  Retirement  System  may 
become  a member  of  the  State  Teachers  Retirement  System  If  he 
returns  to  teaching  on  n full-time  basis. 

Yours  very  truly. 


JOHN  C.  DAK FORTH 
Attorney  General 


fine:  Opinion  Mo.  39 
5/15/61,  Henry 
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POLICE  DEPARTMENTS: 
POLICE  OFFICERS 
CITIES,  TOWNS,  AND 
VILLAGES- - 
CITY  POLICE 


Graduation  from  or  completion 
of  courses  offered  by  the 
Police  Academy  of  Metropolitan 
St.  Louis  Police  Department 
does  not  fulfill  the  require- 
ments of  Section  66.250,  RSMo 
Supp . 1967 . 


OPINION  NO.  13-1969 
52-1968 

January  10,  1969 


Honorable  Barbara  Kurtz 

Assistant  Prosecuting  Attorney 

St.  Louis  County  Prosecuting  Attorney  Office 

Clayton,  Missouri  63105 


Dear  Mrs.  Kurtz: 

In  response  to  your  request  for  an  opinion  from  this 
office  on  the  question  whether  the  law  enforcement  officers 
training  course  conducted  by  the  Police  Academy  of  the  Met- 
ropolitan St.  Louis  Police  Department  fulfills  the  require- 
ment of  paragraph  one  of  Section  66.250  RSMo,  Supp  1907,  which 
provides : 

"1.  Any  person  hired  after  October  13,  1963, 
to  serve  as  a police  officer  in  a municipal 
police  department  in  any  county  of  the  first 
class  having  a chartered  form  of  government 
shall,  within  six  months  after  beginning  such 
employment,  satisfactorily  complete  a law  en- 
forcement officer  training  course  conducted  by 
the  county  police  department  of  the  state  high- 
way patrol  or  any  accredited  college  course  for 
police  officers." 

The  Supreme  Court  of  Missouri  in  the  case  of  in  re 
Burgess,  359  SW  2nd  484,  stated  the  general  rule  as  to  sta- 
tutory construction.  The  court  said,  l.c.  487: 

"The  basic  rule  of  statutory  construction  is 
to  seek  intention  of  law  makers  and,  if  possi- 
ble, to  effectuate  that  intention,  and  the 
court  should  ascertain  legislative  intent  from 
the  words  used,  if  possible,  and  should  ascribe 
to  language  used  in  its  plain  and  rational  mean- 
ing." 


In  determining  the  intent  and  application  of  this  statute  it 
is  obvious  that  law  makers  specifically  designated  a law  enforce- 
ment officers  training  course  conducted  by  the  county  police  de- 
partment or  state  highway  patrol  or  an  accredited  college  course 
for  police  officers.  There  is  no  mention  of  the  officers  train- 
ing course  conducted  by  the  Metropolitan  St.  Louis  Police  Depart- 
ment. We  are  informed  by  officials  of  the  St.  Louis  City  Police 
Department  that  the  law  enforcement  officers  training  course  con- 
ducted by  the  Police  Academy  of  the  Metropolitan  St.  Louis  Police 
Department  is  not  accredited  by  any  college  or  university.  Since 
the  training  course  conducted  by  the  Metropolitan  St.  Louis  Police 
is  not  accredited  by  any  college  or  university,  completion  of  such 
course  is  not  a compliance  with  the  requirements  of  Section  66.250. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a person  hired  after 
October  13,  1963*  to  serve  as  a police  officer  in  a municipal 
police  department  in  a first  class  county  with  a chartered  gov- 
ernment who  does  not  within  six  months  after  beginning  such  em- 
ployment satisfactorily  complete  a law  enforcement  officers 
training  course  conducted  by  the  county  police  department  or  the 
state  highway  patrol  or  an  accredited  college  course  for  police 
officers  does  not  fulfill  the  requirements  of  Section  66.250 
RSMo  supp  1967  and  the  completion  of  a law  enforcement  officers 
training  course  conducted  by  the  Police  Academy  of  Metropolitan 
St.  Louis  Police  Department  does  not  fulfill  the  requirements 
of  such  Section. 


The  foregoing  opinion  which  I have  approved  was  prepared 
by  my  assistant,  Walter  W.  Nowotny,  Jr. 


Very  truly  yours 


Attorney  General 


February  3,  1969 


0PT7II0N  no.  15 

Answered  by  letter 
Culver 

dor-orat  le  Don  Witt 
FroMCtttlng  Attorney 
Platte  County 
Platte  City,  Missouri 

Dear  Mr.  Witts 

TUI*  la  in  answer  to  your  request  far  an  opinion  of  this 
office  ou  two  questions  concerning  the  county  aaaaaaor  of  a 
third  rises  county.  T ha  first  question  is  ss  fallows s 

"Or  page  3-7  the  audit  discusses  tha  ec- 
cainta  of  Franc la  M.  Ball,  Atssssor.  This 
in  turn  rafara  to  pages  *6 , 46-1,  and  k6-i. 

In  substsnc*,  It  would  appaar  that  In  ease 
yaara  Mr.  hall  ovarcha  the  state  and 
county  far  the  number  of  list#  c ok# Had  by 
him  and  In  other  yaara  n*  undercharged  tha 
stata  and  county.  Proa  -spteafcar  1,  1957 
to  August  31.  19^3  tha  amount  af  tha  under- 
charge was  $15*  .&!.  From  September  1,  1<£& 
to  August  31.  1959  the  amount  of  the  over* 
charge  was  $*30.37.  Front  ^aptamber  1,  1959 
to  August  31,  i960  tha  aeosit  of  the  over- 
charge was  $3*5*78.  From  .eptember  1,  i960 
to  August  31,  1 *,1  the  amount  of  the  over- 
charge was  1310.53*  Free  . apt ember  1,  I96I 
to  August  31.  1961'  the  amount  of  the  under- 
charge was  I392.SI.  During  all  the  rive 
.ears,  this  resulted  In  a net  $219-66  over- 
charge. As  we  understand  it,  $107- 3*  waa 
payment  fro$  the  state  and  the  count > has 
Issued  a certificate  of  accuracy  of  tha  trea- 
surer's account.  Tha  additional  $112.32  in- 
volves tha  county.  The  first  question  we 
with  to  aew  is  whether  or  not  Mr.  Bell  is 
liable  for  this  amount,  and  if  so,  what  pro- 
cedure should  be  used  in  order  to  clarify 
tna  records  in  this  Matter.  Mr.  Sell  has 
expressed  a willingness  and  la  ready  to  pay 
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whatever  amount  la  deteralned  to  t«  owing 
to  tha  count..  fc>  him,  but  la  view  of  the 
eea;  dir  re  rent  statutes  involved,  *•  would 
appreciate  kneel 04  the  exact  procedure  to 
be  followed  in  this  situation.  * 

The  second  question  reeds: 

*Jr.  page  t)-/  appear*  that  for  the  period 
of  eptefefcer  1*  19)3  to  A ague t 31,  19)9 
there  wee  an  overpayment  of  clerical  cob- 
peneatlon  in  the  amount  of  .OC  and  froe 
■eptei et»er  1,  19)9  to  A'lgitt  31,  lyuO  an 
overpayment  of  clerical  compensation  la 
the  amount  of  15$). 00.  Thee#  amounts  were 
not  paid  to  the  assessor  but  were  paid  1/ 
the  count;  to  the  assessor*  employees  after 
he  requisitioned  these  onojats.  There  ae> 
have  teen  s owe  confusion  as  to  the  exact 
amount  allowable  because  of  a statutory 
change  in  the  amount  of  cooperation  al- 
lowed for  each  clerical  assistance.  This 
matter  appears  to  have  been  clarified  la 
sul sequent  /ears,  e;<d  occurred  osly  la  the 
periods  mentioned.  Tha  question  Is  whether 
or  not  the  assessor  is  liable  to  the  county 
for  such  t daunts  paid  as  clerical  coupon  ca- 
tion, and  ret  procedure  should  be  used  to 
correct  the  records  of  the  count)  should  as 
be  liable,  /'gala,  Mr.  Bell  Is  able  and 
willing  to  pOi  any  amount  due  to  the  state 
arid  county  because  of  this  overpay sent  of 
clerical  assistance.” 

ftagard lug  jo;r  second  question  insofar  as  the  assessor's 
liability  for  excess  pay  ton  t*  to  his  assistants,  since  the:  are 
paid  t.»  the  count,  court  we  do  not  believe  the  assessor  Massif 
is  liable  therefor.  action  53.09),  Ifl»e  1959. 

ftegerdlni;  both  questions,  im.  basically  seen  to  be  whether 
or  not  without  «uv  formal  court  action,  the  count,/  court  and  the 
private  Individuals  involved  could  agree  upon  a settlement 
amount  to  be  paid  to  the  count)  sad  dispose  of  this  natter,  in 
view  of  the  various  over-  and  underpay  neat*  revealed  by  the 
audit.  V#  believe  previous  opinions  of  this  office  answer  this 
in  the  afflraative. 

It  is  clear  from  the  facts  as  stated  in  your  letter  that 
the  count;  has  el*  1m  against  the  assessor  and  his  assistants 
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for  their  overpayment*,  and  that  In  t arn  the  assessor  ha* 
claim  against  tha  county  for  undorpayaonts  revealed  to/  the 
audit.  If  suit*  wero  filed  In  court,  the  defendant#  in  any 
given  case  could  raise  the  applicable  statute  of  limitations 
as  a defease  In  view  of  the  ti  ue  expired  einco  all  the 
stales  accrued  - e*  action  5>l6.1uO  kite.  l/>y ; Opinion  So 
2blr  Bollinger,,  lO/l/S^;  Opinion  to  Dawss,  10/7Q/55,  loth 
enelooed. 

Toe  county  la  in  foot  legally  bound  to  rotso  avwra  affir- 
native  statuto  of  llal tat loot  defense  on  Its  behalf  (Opinion 
So.  3%1,  «*pra,  Opinion  So.  39,  Hansen.  ijAjA*)*  It  would 
thus  appear  that  from  a legal  as  well  as  practical  standpoint, 
the  various  elates  would  he  uncolleetltle  In  court  if  the  de~ 
•'rthse  of  the  statute  of  limitations  were  raised  by  the  private 
parties  as  well  as  the  county r However.  V-a  assessor  as  an 
individual  could  of  course  waive  this  defense. 

It  therefore  appears  that  even  without  initiating  formal 
civil  court  proceeding*  to  collect  these  oleins,  a * settle- 
rent*  bj  pa  rasent  to  the  count/  of  a a a*  sg.eed  xpon  between 
the  private  individuals  involved  and  the  ce»t  court,  la  of 
coarse  possible.  ee  Opinion  Jte.  99,  Veatiey . Il/l^A-l , *»- 
closed. 


Very  trul>  -ours. 


jo®i  c.  Stamm 

/ttomsj  Benaral 


JSncIosarea:  Opinions  to  j 

’.awes  iOAiS/55* 
Bollinger,  10/1/55 
Toohe.v,  llA*,Al 
Henson,  uAVt# 


CIRCUIT  COURT:  (1)  During  a vacancy  in  the  office 

CIRCUIT  CLERKS:  of  the  clerk  of  the  circuit  court 

CIRCUIT  COURT  CLERKS  AND  and  pending  the  appointment  of  a 

RECORDER  OF  DEEDS:  successor  by  the  Governor  and 

RECORDER  OF  DEEDS:  qualification  of  such  officer,  the 

VACANCIES:  circuit  court  may  appoint  a temporary 

circuit  clerk;  (2)  Such  an  appoint- 
ment where  the  offices  of  circuit  clerk  and  recorder  are  combined, 
also  constitutes  the  person  appointed  by  the  court  ex  officio 
recorder  aa  a matter  of  law;  (3)  Such  clerk  appointed  by  the 
circuit  judge  is  entitled  to  the  emoluments  of  the  office  during 
the  period  he  serves  as  circuit  clerk  and  recorder  of  deeds;  (4) 
The  person  appointed  by  the  Governor  to  fill  such  a vacancy  is  not 
entitled  to  any  emoluments  of  office  until  such  time  as  he  duly 
qualifies  for  such  office. 


OPINION  NO.  23 

November  6,  1969 

Honorable  Haskell  Holman 
Auditor  of  the  State  of  Missouri 
Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Holman: 

This  opinion  is  in  response  to  your  questions  concerning  the 
office  of  the  circuit  clerk  of  a county  in  which  a vacancy  was 
caused  by  death,  to  wits 

"...  the  records  reveal  that  the  succes- 
sor to  the  office  of  circuit  clerk,  and 
ex-officio  recorder  was  appointed  by  the 
Governor  on  July  21,  1967,  but  did  not  take 
the  oath  of  office  until  July  27,  1967. 

"The  questions  arising  as  a result  of  the 
circuit  court  order  [that  upon  the  death  of 
the  elected  official,  the  deputy  circuit 
clerk  and  ex  officio  recorder  of  deeds  re- 
main in  office  until  a successor  is  appointed] 
and  the  variance  between  the  date  of  appoint- 
ment and  the  date  the  appointee  took  the 
oath  of  office  are  as  follows: 

"1.  Would  the  individual  appointed 
as  deputy  circuit  clerk  and  ex-officio 
recorder  be  authorized  to  act  and  en- 
titled to  receive  compensation  from 
the  county  during  the  period  the  office 
was  vacant,  namely  July  3 to  July  26, 
inclusive,  1967? 
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"2.  Would  the  Individual  appointed  to 
fill  the  vacancy  be  entitled  to  receive 
compensation  beginning  on  the  date  of 
appointment,  July  21,  or  beginning  on 
the  date  that  the  oath  of  office  was 
taken,  July  27,  1967?" 

Section  483.020,  RSMo,  provides  for  the  filling  of  a vacancy 
created  by  the  death  of  an  elected  circuit  clerk  in  the  following 
manner : 


"When  any  vacancy  shall  occur  in  the  office 
of  any  clerk  of  a court  of  record  so  elected, 
by  death,  resignation,  removal,  refusal  to 
act  or  otherwise,  it  shall  be  the  duty  of  the 
governor  to  fill  such  vacancy  by  appointing 
some  eligible  person  to  said  office,  ..." 


Although  the  statutory  power  to  fill  the  vacancy  is  vested 
exclusively  in  the  Governor,  courts  possess  broad  power  to  act 
in  the  interest  of  self-preservation.  The  Missouri  Supreme  Court, 
in  the  case  of  Pogue  vs.  Swink,  284  S.W.2d  868,  872  (1955),  held: 

"...  Even  in  the  absence  of  specific 
statutes  upon  the  subject,  courts  of  general 
jurisdiction  have  the  inherent  power  to  do 
all  things  reasonably  necessary  to  preserve 
their  existence  and  function  as  a court.  . . 
and  have  the  power  to  appoint  necessary 
attendants,  including  clerks  and  janitors.  . . " 

The  intent  of  the  order  by  the  circuit  judge  was  clearly  to  appoint 
a temporary  clerk  of  his  court  so  that  the  court's  business  should 
not  be  interrupted  pending  action  by  the  Governor.  It  is  our 
opinion  that  the  order  was  sufficient  to  effect  this  intent  and 
authorize  the  appointee  to  act  as  the  clerk  of  the  circuit  court 
even  though  the  language  of  the  order  speaks  of  continuing  to  act 
in  the  capacity  of  deputy  circuit  clerk. 

The  offices  of  circuit  clerk  and  recorder  have  been  combined 
in  such  county  pursuant  to  Section  59 .040,  RSMo  1959*  Accordingly 
the  individual  lawfully  occupying  the  office  of  clerk  also  has 
the  authority  to  act  as  ex-officio  recorder  of  deeds.  Thus,  such 
a person  is  de  jure  circuit  clerk  and  ex-officio  recorder  and 
entitled  to  the  emoluments  of  the  office  until  a successor  is  duly 
appointed  or  elected  and  qualified. 

Finally,  with  regard  to  your  question  concerning  whether  or 
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not  the  individual  appointed  by  the  Governor  to  fill  the  vacancy 
would  be  entitled  to  receive  compensation  beginning  on  the  date 
of  the  appointment,  or  beginning  on  the  date  that  the  oath  of 
office  was  taken,  it  is  our  opinion  that  such  individual  is  not 
duly  qualified  until  he  takes  the  oath  of  office;  and  therefore, 
he  is  not  entitled  to  any  emoluments  of  the  office  until  he  quali- 
fies. 


In  this  respect,  we  refer  to  you  our  Opinion  No.  93,  dated 
May  13,  1963,  issued  to  the  Honorable  Joe  R.  Ellis,  copy  enclosed, 
in  which  we  held  that  the  statutory  amount  established  for  the 
office  merely  fixes  the  rate  of  pay  per  annum  and  does  not  entitle 
the  holder  of  that  office  to  a full  year’s  pay  when  he  serves  less 
than  a year. 

In  this  instance  the  clerk  who  was  duly  appointed  by  the 
court  held  the  office  until  the  governor's  appointee  was  duly 
appointed  and  qualified.  Coates  vs.  Parthman,  334  S.W.2d  417 
(i960);  State  vs.  Brown,  2?4  S.W.  965}  220  Nto . App.  468  (1925). 
Therefore,  it  is  clear  that  the  appointee  of  the  Governor  is  not 
entitled  to  any  of  the  emoluments  of  the  office  until  he  qualifies, 
and  that  the  oath  of  office  is  a condition  to  qualification  under 
Section  483.035,  RSMo  1959- 

CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that: 

(1)  During  a vacancy  in  the  office  of  the  clerk  of  the  cir- 
cuit court  and  pending  the  appointment  of  a successor  by  the 
Governor  and  qualification  of  such  officer,  the  circuit  court  may 
appoint  a temporary  circuit  clerk; 

(2)  Such  an  appointment  where  the  offices  of  circuit  clerk 
and  recorder  are  combined  also  constitutes  the  person  appointed 
by  the  court  ex  officio  recorder  as  a matter  of  law; 

(3)  Such  clerk  appointed  by  the  circuit  judge  is  entitled  to 
the  emoluments  of  the  office  during  the  period  he  serves  as  circuit 
clerk  and  recorder  of  deeds; 

(4)  The  person  appointed  by  the  Governor  to  fill  such  a 
vacancy  is  not  entitled  to  any  emoluments  of  office  until  such 
time  as  he  duly  qualifies  for  such  office. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  John  C.  Klaffenbach. 

Yours  very  truly, 

j _ JOHN  C.  DANFORTH 

Enc : Opinion  No.  93  Attorney  General 

Ellis,  5/13/63 
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DRIVER'S  LICENSES:  That  Section  564.444  RSMo  Supp.  1967,  is  civil 

LICENSES:  in  nature.  Supreme  Court  Rule  41.02  is  explicit 

SUPREME  COURT  RULES:  in  directing  that  the  Rules  of  Civil  Procedure 

CHANGE  OF  VENUE:  shall  govern  civil  practice  and  procedure  in 

APPEALS:  the  Circuit  Courts.  The  Rules  of  Civil  Proce- 

DIRECTOR  OF  REVENUE:  dure  provide  for  change  of  venue  and  appeal. 

It  is  our  opinion  that  the  Director  of  Revenue 
can  apply  for  a change  of  venue  or  take  an  appeal  in  accordance  with  the  pro- 
visions of  the  Rules  of  Civil  Procedure  in  matters  of  judicial  review  of  an 
order  of  revocation  of  a drivers  license  because  of  refusal  to  submit  to  a 
breath  test  issued  under  the  provisions  of  Section  564.444. 

March  25,  1969 

OPINION  NO.  24 


Honorable  Lawrence  0.  Davis 
Prosecuting  Attorney 
Franklin  County 
Post  Office  Box  229 
Court  House 
Union,  Missouri 

Dear  Mr . Davis : 

This  letter  is  in  response  to  your  request  for  an  opinion  as  to  procedure 
in  matters  of  judicial  review  of  an  order  of  the  Department  of  Revenue  re- 
voking a driver's  license  under  Section  564.444  RSMo  Supp.  1967,  because  of 
a refusal  to  submit  to  a chemical  breath  test. 

Your  question  regards  proceedings  for  judicial  review  under  the  provisions 
of  Section  564.444  which  would  be  filed  in  a Court  of  record,  in  this  instance 
a Circuit  Court. 

Your  specific  question  is  as  follows : 

"My  question  is  whether  or  not  the  Director  of  Revenue  can  appeal  an 
adverse  decision  or  apply  for  a change  of  venue  as  in  ordinary  proceedings?" 

The  answer  to  this  question  is,  "yes."  The  Director  of  Revenue  can 
appeal  an  adverse  decision  or  apply  for  a change  of  venue. 

Provision  for  judicial  review  of  an  order  of  the  Department  of  Revenue 
revoking  a driver's  license  under  Section  564.444  is  stated  in  paragraph  two  ' 
thereof  as  follows: 

"If  a person's  license  has  been  revoked  because  of  his 
refusal  to  submit  to  a chemical  test,  he  may  request  a 
hearing  before  a court  of  record  in  the  county  in  which 
he  resides  or  in  the  county  in  which  the  arrest  occurred. 

Upon  his  request  the  clerk  of  the  court  shall  notify  the 
prosecuting  attorney  of  the  county  and  the  prosecutor 
shall  appear  at  the  hearing  on  behalf  of  the  arresting 
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officer.  At  the  hearing  the  judge  shall  determine  only: 

1.  Whether  or  not  the  person  was  arrested. 

2.  Whether  or  not  the  arresting  officer  had 
reasonable  grounds  to  believe  that  the  person  was 
driving  a motor  vehicle  while  in  an  intoxicated 
condition. 

3.  Whether  or  not  the  person  refused  to  submit 
to  the  test." 

Sections  564.441  through  564.444  are  civil  in  nature.  They  provide  a 
method  whereby  an  operator's  driving  license  may  be  suspended  or  revoked 
for  refusal  to  submit  to  a sobriety  test  and  for  judicial  review  of  such 
administrative  action.  See  Blydenburg  vs.  Thomas  A.  David,  Director  of 
the  Department  of  Revenue,  413,  SW  2nd  284. 

Supreme  Court  Rule  41.02  provides  in  part  as  follows: 

"Unless  otherwise  hereafter  provided  by  statute,  the  Rules 
of  Civil  Procedure  shall  govern  the  practice  and  the  proce- 
dure in  all  suits  and  al 1 proceedings  of  a civil  nature, 
legal,  equitable  and  special  in  the  following  courts:  Supreme 
Court,  Courts  of  Appeals,  Circuit  Courts,  and  Courts  of  Com- 
mon Pleas." 

"The  language  of  Civil  Rule  41.02  is  explicit  in  directing  that  the 
rules  of  Civil  Procedure  shall  govern  practice  and  procedure  in  all  suits 
and  all  proceedings  of  a civil  nature,  legal,  equitable  and  special.  We 
are  convinced  that  the  intention  of  the  Supreme  Court  in  establishing  this 
rule  was  to  bring  into  application  in  special  proceedings  those  Civil  Rules 
it  was  simultaneously  establishing  which  were  consistent  with  such  proceed- 
ings and  not  repugnant  to  them."  State  of  Missouri  v.  Hon.  J.  Doerr  Ewing, 

404  SW  2nd  433. 

Civil  proceedings  in  the  Circuit  Courts  are  to  be  governed  by  the  Rules 
of  Civil  Procedure,  Civil  Rules  4l,  through  102,  inclusive.  These  rules 
make  provision  for  appeal  and  change  of  venue.  It  is  our  opinion  that  there 
is  no  provision  in  Section  564.444  or  elsewhere  in  the  statutes  which  would 
exclude  judicial  review  of  an  order  issued  under  the  provisions  of  Section 
564.444  from  being  governed  by  the  provisions  of  the  Rules  of  Civil  Procedure, 
providing  for  appeal  and  change  of  venue. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  Section  564.444  RSMo 
Supp.  1967,  is  civil  in  nature.  Supreme  Court  Rule  41.02  is  explicit  in 
directing  that  the  Rules  of  Civil  Procedure  shall  govern  civil  practice  and 
procedure  in  the  Circuit  Courts.  The  Rules  of  Civil  Procedure  provide  for 
change  of  venue  and  appeal.  It  is  our  opinion  that  the  Director  of  Revenue 
can  apply  for  a change  of  venue  or  take  an  appeal  in  accordance  with  the  pro- 
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visions  of  the  Rules  of  Civil  Procedure  in  matters  of  judicial  review  of  an 
order  of  revocation  of  a driver's  license  because  of  refusal  to  submit  to  a 
breath  test  issued  under  the  provisions  of  Section  564.444. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  ny 
Assistant,  Joe  R.  Ellis. 


JOHN  C.  DAN FORTH 
Attorney  General 


director  OP  REVENUE:  An  unsatisfied  judgment  of  a ma<ris- 

DRIVERS  LICENSE:  trate  court  warrants  suspension  of 

JUDGMENTS:  driving  privileges  of  the  defendant 

MOTOR  VEHICLE  SAFETY  until  it  is  satisfied,  released,  or 

RESPONSIBILITY:  until  a period  of  ten  years  expires 

after  rendition  or  revival  of  said 

judgment  or  from  the  date  of  the  last  payment  on  the  judgment.  Fail- 
ure of  the  plaintiff  to  revive  such  judgment  after  three  years  in  no 
way  affects  the  suspension  of  driving  privileges  contemplated  by  the 
Motor  Vehicle  Safety  ResDonsibility  Law. 


OPINION  NO.  25 


March  11,  1969 


Honorable  Thomas  A.  David 
Director,  Department  of  Revenue 
Jefferson  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  David: 
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This  is  in  response  to  your  recent  request  for  an  opinion  of 
this  office.  Your  request  read3  as  follows: 

"It  has  been  the  practice  of  the  Safety  Respon- 
sibility Unit  of  this  department  that  when  a 
persons  driver’s  license  has  been  suspended 
under  Chapter  303  because  of  an  unsatisfied 
judgement  In  a magistrate  court,  that  the  unit 
hold  the  license  in  suspension  for  a period  of 
10  years  from  the  date  of  the  rendition  of  the 
judgement.  As  you  are  aware,  an  execution  can 
issue  on  a magistrate  court  judgement  for  a 
period  of  3 years  from  the  date  of  rendition 
and  a magistrate  court  judgment  can  be  revived 
any  time  during  a period  of  10  years  of  date 
of  rendition. 

"We  would  like  to  have  your  official  opinion  on 
the  following  question:  Should  the  Safety  Re- 
sponsibility Unit  of  this  department  consider 
a magistrate  court  judgement  null  and  void  after 
3 years  and  lift  the  suspension  of  the  licenses 
or  should  that  unit  follow  their  present  prac- 
tice of  holding  the  licenses  in  suspension  for 
10  years? 

"If  you  interpret  the  law  to  mean  that  we  must 
lift  the  suspension  at  the  end  of  3 years  then 
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what  would  the  unit  have  to  do  to  comply  with 
the  law  if  sometime  during  the  neriod  or  10 
years  and  after  the  expiration  of  3 years  and 
after  the  suspension  had  been  lifted  the  nlain- 
tiff  revives  the  judgement  so  that  execution 
can  be  issued  for  another  3 years?  Would  this 
unit  have  to  issue  a new  expiration  or  not?" 

Ror  reasons  hereinafter  stated,  we  are  of  the  opinion  that  your 
present  policy  is  not  only  warranted  but  reouired  by  lav;. 

Sections  303-090  and  303-100,  RSMo  and  303-110,  RS’lo  Sunn.  1967- 
set  out  the  procedure  whereby  the  Director  of  Revenue  shall  suspend 
the  driving  privileges  of  a person  who  fails  to  satisfy  a judgment 
against  him  within  sixty  days  after  it  becomes  final.  (The  type  of 
.judgment  contemplated  is,  of  course,  one  for  . .damages  arising 
out  of  the  ownership,  maintenance  or  use  of  any  motor  vehicle:.  . 
Section  303-020  (3),  RSMo  Sunn.  1967).  The  suspension  remains  in 
effect  as  long  as  the  judgment  remains  unsatisfied  or  until  a con- 
clusive presumption  of  satisfaction  arises  (as  hereinafter  discussed) 
or  until  the  occurrence  of  certain  other  contingencies  not  relevant 
to  this  inquiry.  Section  303-110,  RSMo  Supp.  1967- 

It  is  correct  that  execution  can  issue  on  the  judgment  of  a 
magistrate  court  only  within  three  years  of  rendition  thereof,  unless 
the  judgment  is  pronerly  revived.  Section  517-310,  RS‘lo,  reads  as 
follows : 


"No  plaintiff  nor  his  legal  representative  shall, 
at  any  time  after  the  expiration  of  three  years 
from  the  rendition  of  a judgment  by  any  magis- 
trate, sue  out  an  execution  thereon,  unless  such 
judgment  shall  be  revived  as  herein  directed." 

A close  reading  of  the  foregoing  section  reveals  that  it  does 
not  nullify  the  judgment  but  simply  imposes  an  additional  reouire- 
ment  on  the  manner  of  enforcing  it  after  three  years,  i.e.,  the 
necessity  for  formally  "reviving"  the  judgment.  Under  the  procedures 
for  reviving  the  judgment,  the  burden  is  on  the  judgment-debtor 
".  . -to  show  cause,  if  any  he  has,  why  such  judgment  should  not  be 
revived;  ..."  Section  517-830,  RSMo.  The  only  statutory  grounds 
for  denial  of  an  order  reviving  the  Judgment  is  where  the  defendant 
can  ".  . .show  and  establish  that  the  judgment  has  been  paid  or  satis 
fled.  . ."  Section  517-850,  RSMo.  Thus,  as  contemplated  by  the 
statutes,  the  judgment,  even  after  the  running  of  the  three  year 
period,  is  presumed  unsatisfied  (and,  therefore,  is  in  effect)  unless 
the  contrary  is  shown  and  established. 

F»loreover,  since  Section  517-810  governs  only  the  method  by  which 
a plaintiff  may  collect  his  judgment  after  three  years,  we  do  not 
believe  that  such  considerations  should  in  any  way  affect  the  per- 
formance of  your  duties  with  respect  to  the  suspension  of  driving 
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privileges.  It  might  also  be  noted  that  vie  are  fortified  in  this 
conclusion  by  the  closing  sentence  of  Section  303.110  which  reads: 

1 . . .A  discharge  in  bankruptcy  following  the 
rendering  of  any  such  judgment  shall  not  re- 
lieve the  judgment -debtor  from  any  oh  the 
reouirements  of  this  chapter.11 

Tiiat  is  to  say,  the  performance  of  the  functions  of  the  director  is 
in  no  way  contingent  upon  the  practical  asnect  of  collectibility  of 
the  judgment  in  question. 

On  the  other  hand,  Section  517.870,  RSiio,  states  in  part  "... 
that  no  judgment  shall  be  revived  after  the  lapse  of  ten  years  from 
the  rendition  thereof,  or  from  the  date  such  judgment  may  have  been 
last  revived,  ..."  And  under  the  terms  of  Section  516.350,  RS'To, 
a judgment  is  "conclusively  presumed  to  be  paid"  after  ten  years  have 
elapsed  after  the  rendition  of  judgment,  revival  upon  personal  ser- 
vice, or  last  payment  thereon. 

Hence,  until  ten  years  have  elapsed  after  any  of  the  events  con- 
templated in  Sections  517.370  and  516.350,  supra,  an  unsatisfied 
judgment  requires  suspension  of  driving  privileges  unless  such  privi- 
leges are  restored  by  some  other  procedure  provided  for  by  Chanter 
303. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  the  three  year 
period  contemplated  by  Section  517.810,  RSMo,  in  no  way  affects  or 
limits  the  functions  of  the  Director  of  Revenue  with  respect  to  the 
suspension  of  driving  privileges  on  the  basis  of  an  unsatisfied  judg- 
ment of  a magistrate  court.  However,  such  judgment  is  conclusively 
presumed  to  be  satisfied  after  ten  years  have  elaosed  from  the  rendi- 
tion of  such  judgment  or  from  the  date  of  revival  or  from  the  date 
of  trie  last  payment  on  the  judgment  and  a suspension  of  driving  privi- 
leges would  terminate  upon  the  passage  of  such  ten  year  period. 

■>e  forego! r - o inion,  which  I hereby  approve,  was  prepared  by 

Phan,  Jr. 


^Yours  very  < 

Vc_  r 


r\ 


.JOHN  C.  DANfOHTH 
Attorney  General 


LIQUOR  CONTROL: 
INTOXICATING  LIQUOR: 
NONINTOXICATING  BEER: 
LICENSES: 


The  State  Director  of  Liouor  Control 
has  no  authority  to  deny  a license  to 
a person  to  sell  intoxication-  llnuop 
or  nonintoxicat inr  beer  under  Section 
311.060,  RS’^o  and  312.040,  RSMo.  be- 
cause such  person  has  been  convicted 
of  violating  a citv  ordinance  relatln 
to  the  manufacture  or  sale  of  intoxi- 
cating liouor  or  nonintoxicat irm  bcor 


OPINION  NO.  27 

February  ?5,  1969 


Honorable  Harrv  Wiggins.  Supervisor 
State  Department  of  Liquor  Control 
Broadway  State  Office  Building 
Jefferson  City,  Missouri  6^101 

Dear  Mr.  Wiggins: 

This  is  in  response  to  your  reouest  for  an  opinion  from  this 
office  which  in  part  states  as  follows: 

"Section  311.060,  Revised  Statutes  of  Missouri, 
deals  with  the  qualifications  renuired  of  per- 
sons seeking  licenses  under  the  intoxicating 
liouor  laws  and  Section  312.040  deals  with  ap- 
plications under  the  nonintoxicating  beer  laws. 

Each  section  contains  identical  language  regard- 
ing convictions: 

'No  person  shall  be  granted  a license 
hereunder.  . .who  has  been  convicted, 
since  ratification  of  the  twenty-first 
amendment  to  the  Constitution  of  the 
United  States,  of  a violation  of  anv 
lav;  applicable  to  the  manufacture  or 
sale  of  intoxicating  liquor  (or  non- 
intoxicating  beer) . . . ' 


"The  question  arises  whether  the  above  section 
applies  to  conviction  in  municipal  or  city  courts 
where  violations  of  municipal  statutes  and/or 
ordinances  are  involved.  There  are  cases  where 
concurrent  jurisdiction  is  involved  and  where 
local  authorities  wish  to  proceed  on  cases  they 
have  investigated  bv  filing  the  charges  in  the 
municipal  courts. 


Honorable  Harry  Wiggins 


"Since  the  statute  snecificallv  anolies  to  'any 
law'  I would  request  your  official  legal  opinion 
on  this  question." 

The  manufacture  or  sale  of  lntoxicat ing  liquor  is  governed 
oy  Chapter  311,  RSMo.  Section  311.050  makes  it  unlawful  f'or  any 
person,  firm,  partnership  or  corporation  to  manufacture  or  sell 
intoxicating  liquor  in  any  quantity  without  taking  out  a license. 
Section  311. 060  provides  in  part: 

"1.  No  person  shall  be  granted  a license  here- 
under unless  such  person  is  of  good  moral 
character  and  a qualified  legal  voter  and  a 
taxpaying  citizen  of  the  county,  town,  city 
or  village,  nor  shall  any  corporation  be  granted 
a license  hereunder  unless  the  managing  officer 
of  such  corporation  is  of  good  moral  character 
and  a qualified  legal  voter  and  taxpayin^ 
citizen  of  the  county,  town,  city  or  village- 
and  no  person  shall  be  granted  a license  or 
permit  hereunder  whose  license  as  such  dealer 
has  been  revoked,  or  who  has  been  convicted, 
since  the  ratification  of  the  twenty-first 
amendment  to  the  Constitution  of  the  United 
States,  or  a violation  of  the  provisions  of 
any  law  applicable  to  the  manufacture  or  sale 
of  intoxicating  liquor,  or  who  employs  in 
his  business  as  such  dealer,  any  person  whose 
license  has  been  revoked  or  who  has  been  con- 
victed of  violating  such  law  since  the  date 
aforesaid:*  * *" 

Section  311.220  provides  in  part  that  cities  may  charge  for 
licenses  issued  and  provides  for  the  collection  of  the  fee  and  makes 
and  enforces  ordinances  for  the  regulation  and  control  of  the  sale 
of  all  intoxicating  liquors  within  their  limits  and  provides  for 
penalties  for  the  violation  of  such  ordinances  not  inconsistent  with 
the  provisions  of  Chapter  311,  RSMo. 

Section  311.880,  RSMo,  provides  that  it  shall  be  a misdemeanor 
for  any  person  to  violate  the  provisions  of  Chapter  311,  RSMo. 

Chapter  312,  RSMo,  governs  the  manufacture  and  sale  of  non- 
intoxicating beer.  Section  312.0^0  provides  in  part: 

"No  person  shall  be  granted  a permit  or  license 
hereunder  unless  such  person  is  of  good  moral 
character  and  a qualified  legal  voter  and  a 
taxpaying  citizen  of  the  county,  town,  city  or 
village  nor  shall  any  corporation  be  granted  a 
permit  or  license  hereunder  unless  the  managing 
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officer  of  sucn  cornoration  is  of  food  mor?*2 
character  and  a qualified  le^al  voter’  and  tox- 
oaying  citizen  of  the  countv,  town.  city  or 
village  and  no  person  shall  be  granted  a 
permit  or  license  hereunder  whose  permit  or 
license  as  such  dealer  has  been  revoked,  or. 
who  has  been  convicted,  since  the  ratifica- 
tion of  the  twenty-first  amendment  to  the 
Constitution  of  the  United  Stotes,  or  a 
violation  of  the  provisions  of  anv  law  ao- 
olicablo  to  the  manufacture  or  sale  of 
intoxicating  liquor  or  nonintoxicating  beer, 
or  v;ho  employs  in  his  business  as  such  dealer, 
any  person  whose  permit  or  license  has  been 
revoked  or  who  has  been  convicted  of  violating 
such  law  since  the  date  aforesaid-*  * *" 

Section  312.1**0,  RSMo,  provides  that  cities  may  charge  for 
licenses  for  the  sale  of  nonintoxicat inf  beer  within  its  limits 
and  makes  and  enforces  ordinances  for  the  regulation  and  control 
of  the  sale  of  nonintoxicating  beer  within  their  limits  not  incon- 
sistent with  the  provisions  of  Chapter  312,  RSMo  and  provides  penalties 
for  their  violation. 

Section  312.500,  RSMo,  provides  that  it  shall  be  a misdemeanor 
for  any  person  to  violate  the  provisions  of  Chanter  312,  RSMo. 

The  question  submitted  is  whether  a person  violating  a cit^ 
ordinance,  enacted  by  the  city  to  regulate  and  control  the  sale 
of  intoxicating  liquor  and  nonintoxicating  beer,  comes  within  the 
provisions  of  Section  311.060  and  Section  312.0*10,  supra,  which  pro- 
hibit the  Supervisor  of  Liquor  Control  from  issuing  a license  to 
a person  who  has  been  convicted  of  any  law  applicable  to  the  manu- 
facture and  sale  of  intoxicating  liouor  or  nonintoxicat in^  beer. 

In  substance  the  auestion  is  whether  the  words  "any  lav.'"  as  used 
in  these  statutes  include  a municipal  ordinance. 

The  primary  rule  of  statutory  construction  is  to  ascertain 
and  give  effect  to  the  intent  of  the  legislature.  Kasten  v.  Guth, 

375  S.W.Rd  110.  In  53  C.J.S.,  Licenses,  paragraph  13(b),  the  rule 
of  construction  of  statutes  and  ordinances  regarding  licenses  is 
stated  in  part  as  follows: 

"Statutes  and  ordinances  imposing  licenses  and 
business  taxes  are  generally  to  be  construed 
liberally  in  favor  of  the  citizen  and  strictly 
against  the  government,  whether  state  or  muni- 
cipal, especially  where  they  provide  penalties 
for  their  violation.  Accordingly,  if  the  en- 
actment is  not  clear  and  positive  in  its  terms, 
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or  if  it  is  reasonably  onen  to  different  inter- 
nretations  through  the  indefiniteness  of  its 
provisions,  every  doubt  as  to  construction  must 
be  resolved  in  favor  of  the  one  against  whom 
the  enactment  is  sought  to  be  annlied." 

It  is  our  view  that  the  statutes  under  consideration,  since  the” 
nrovide  for  a penalty  for  the  violation,  should  be  strictly  construed 
against  the  government  and  in  favor  of  the  individual. 

In  Werner  v.  Pioneer  Cooperage  Company,  155  S.W.2d  319,  the  St. 
Louis  Court  of  Anneals  construed  a statute  regarding  Workmen's  Com- 
pensation which  provides  as  follows: 

"»  * #' Where  the  inlurv  is  cau-sed  bv  the  failure 
of  the  employer  to  comply  with  any  statute  in 
this  state,  or  any  lawful  order  of  the  commission, 
the  compensation  and  death  benefit  provided  for 
under  this  chanter  shall  be  increased  fifteen 
per  cent . ' " 

The  City  of  St.  Louis  had  enacted  an  ordinance  in  regard  to 
safety  valves  on  a boiler  with  which  the  employer  had  not  complied. 

In  discussing  the  meaning  of  the  statute,  the  court  stated,  l.c. 

324,  paragraph  8-9: 

"We  are  of  the  further  opinion  that  the  Ordinance 
of  the  City  of  St.  Louis  could  in  no  event  have 
any  application  to  the  provisions  of  Section 
3301,  R.S.1929,  now  3691,  R.S.1939,  which  pro- 
vides for  a penalty  for  failure  to  'comply  with 
any  statute  in  this  state.'  Regardless  of  what 
may  be  the  technical  meaning  of  the  words  'stat- 
ute' and  'ordinance'  as  used  in  other  .jurisdic- 
tions, when  used  in  our  State  thev  have  a definite 
and  distinct  meaning  to  both  lawyer  and  lawman; 
a statute  being  a law  enacted  by  the  State  Leg- 
islature, and  an  ordinance  being  a by-law  passed 
or  ordained  by  a city  council  and  under  authority 
of  a statute  giving  it  the  right  to  pass  such 
ordinance.  The  penalty  provision  could  only 
refer  to  the  failure  of  an  employer  to  comply 
with  a statute  in  and  of  the  State.  Any  other 
construction  would  lead  to  the  anomalous  situa- 
tion of  penalizing  an  employer  enraged  in  business 
in  a city  which  has  an  ordinance  such  as  the  one 
here  relied  upon,  whereas  other  employers  in 
the  State  would  not  be  penalizied  for  precisely 
the  same  thing.  We  think  the  penalty  was  designed 
to  apply  to  a failure  to  comply  with  statutory 
law  of  the  State." 


honorable  Harry  Wirgins 


In  State  ex  rel  McKittrick  v.  Missouri  Public  Service  Commission 
175  S.W.2d  857,  the  Suoreme  Court  held  the  constitutional  nrovi- 
sion  that  the  Attorney  General  shall  perform  such  duties  as  may  be 
orescribcd  by  "law"  means  statutes  enacted  by  the  legislature. 

The  violation  of  a city  ordinance  is  not  a crime  in  the  con- 
stitutional sense  nor  a misdemeanor  under  our  criminal  code.  City 
of  Ava  v.  Yost,  375  S.W.2d  884;  Marshall  v.  Kansas  City,  355  S.W.2d 
877.  Violations  of  municipal  police  regulations  are  not  "crimes." 
Delaney  v.  Police  Court  of  Kansas  City,  167  Mo.  667,  67  S.W.  589. 

We  believe  that  the  words  "any  law"  as  used  in  the  above 
statutes  do  not  include  a city  ordinance  because  the  legislature, 
in  enacting  this  statute,  did  not  intend  that  the  words  "any  law" 
include  city  ordinances.  We  believe  the  word  "lav;"  as  used  applies 
only  to  state  and  federal  statutes.  The  statutes,  referred  to 
above,  that  give  the  municipality  authority  to  enact  ordinances  for 
the  regulation  and  control  of  the  sale  oP  intoxicating  liquor  and 
nonintoxicating  beer  expressly  orovide  that  the  city  may  provide 
penalties  for  their  violation.  We  do  not  believe  that  it  was  in- 
tended that  a violation  of  such  ordinances  should  result  in  a 
denial  of  the  issuance  of  a license  by  the  Director  of  Liquor  Control 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  State  Director 
of  Liouor  Control  has  no  authority  to  deny  a license  to  a person 
to  sell  intoxicating  liouor  or  nonintoxicating  beer  under  Section 
311.060,  RSMo  and  312.040,  RSMo,  because  such  nerson  has  been  con- 
victed of  violating  a city  ordinance  relating  to  the  manufacture 
or  sale  of  intoxicating  liquor  or  nonintoxicating  beer. 

The  foregoing  opinion,  which  I hereby  apnrove,  was  prepared 
by  my  Assistant,  Moody  Mansur. 


wYours  very  tru 


VOHN  C.  Dj 


DANFORTH 


Attorney  General 
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NATIONAL  GUARD: 
MOTOR  VEHICLES: 


Section  30^.265,  RSMo,  makes  unlaw- 
ful the  oneration  by  a member  of  the 
Missouri  National  Guard  of  trucks  and 
truck-tractor  trailers  in  possession  of  the  Missouri  National  Guard 
unless  such  vehicles  are  equipped  with  rear  fenders  or  mud  flaps,  re- 
gardless of  whether  the  vehicles  are  owned  by  the  State  of  Missouri 
or  the  United  States. 


OPINION  NO.  29 


August  11,  19o9 


L.  B.  Adams,  Jr.,  Major  General 
Adjutant  General’s  Office 
Broadway  State  Office  Building 
Jefferson  City,  Missouri  65101 

Dear  General  Adams: 


This  Is  In  response  to  your  request  for  an  opinion  as  to  the 
applicability  of  Section  30^.265,  RSMo  Supp.  1967,  to  National  Guards- 
men operating  vehicles  of  the  Missouri  Guard  which  do  not  have  rear 
fenders  or  mud  flaps. 

The  above  statute  reads  as  follows: 

”1.  It  shall  be  unlawful  for  any  person  to 
operate  upon  the  public  highways  of  this  state 
a truck  or  truck-tractor  trailer,  without  rear 
fenders,  which  Is  not  equipped  with  mud  flaps 
for  the  rear  wheels.  If  mud  flaps  are  used, 
they  shall  be  wide  enough  to  cover  the  full 
tread  width  of  the  tire  or  tires  being  protected; 
shall  be  so  installed  that  they  extend  from  the 
underside  of  the  vehicle  body  in  a vertical  plane 
behind  the  rear  wheels  to  within  eight  inches  of 
the  ground;  and  shall  be  constructed  of  a rigid 
material  or  a flexible  material  which  is  of  a 
sufficiently  rigid  character  to  provide  adequate 
protection  when  the  vehicle  is  in  motion.  No 
provisions  of  this  section  shall  apply  to  a 
motor  vehicle  in  transit  and  in  process  of  de- 
livery equipped  with  temporary  mud  flaos . 

"2.  Any  person  who  violates  this  section  is 
guilty  of  a misdemeanor  and,  upon  conviction, 
shall  be  punished  as  provided  by  law." 

You  state  In  your  letter  that  the  vehicles  in  question  are  owned 
by  the  Federal  Government  and  are  issued  to  the  state  for  National 
Guard  use,  but  that  they  remain  the  property  of  the  United  States 
and  may  be  withdrawn  and  distributed  elsewhere  by  the  Secretary  of 
the  Army  or  Air  Force.  This  conclusion  as  to  ownership  has  strong 
support  in  the  following  statutes: 


L.  B.  Adams,  Jr.,  Major  General 


" (a)  All  military  property  issued  by  the  United 
States  to  the  National  Guard  remains  the  property 
of  the  United  States."  (32  USC,  §710  (a)) 

" (c)  Whenever  he  finds  it  to  be  in  the  best 
interest  of  the  United  States,  the  Secretary  of 
the  Army  or  the  Secretary  of  the  Air  Force,  or 
his  representative,  may  issue  to  the  Army  Na- 
tional Guard  or  the  Air  National  Guard,  as  the 
case  may  be,  supplies  of  the  armed  forces  under 
his  Jurisdiction  that  are  in  addition  to  sup- 
plies Issued  to  that  National  Guard  under  sec- 
tion 702  of  title  32  or  charged  against  its 
appropriations  under  section  106  or  107  of 
title  32,  without  charge  to  the  appropriations 
for  those  components  for  the  cost  or  value  of 
the  supplies  or  for  any  related  expense. 

"(d)  Supplies  issued  under  subsection  (b)  or 
(c)  may  be  repossessed  or  redistributed  as  pre- 
scribed by  the  Secretary  concerned."  (10  USC, 

Section  2pll,  (c)  (d)). 

Since  we  do  not  deem  this  to  be  a decisive  issue,  we  will  assume 
for  the  purposes  of  this  opinion  that  the  vehicles  are  the  property 
of  the  Federal  Government. 

However,  the  National  Guard  of  Missouri  is  an  agency  of  the 
State  of  Missouri. 

"The  governor  shall  be  the  commander-in-chief 
of  the  militia,  except  when  it  is  called  into 
the  service  of  the  United  States,  and  may  call 
out  the  militia  to  execute  the  laws,  suppress 
actual  and  prevent  threatened  insurrection, 
and  repel  invasion."  (Article  IV,  Section  6, 

Mo.  Const.  1945) 

"2.  The  organized  militia  shall  consist  of  the 
following: 

"(1)  Such  elements  of  the  land  and  air  forces 
of  the  National  Guard  of  the  United  States  as 
are  allocated  to  the  state  by  the  President  or 
Secretary  of  Army  or  Air,  and  accepted  by  the 
state,  hereinafter  to  be  known  as  the  national 
guard  and  the  air  national  guard."  (Section 
41.070,  RSI-1  o 1939) 
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L.  B.  Adams,  Jr.,  Major  General 


"The  National  Guard  is  the  modern  Militia  reserved 
to  the  States  by  Art  1,  § 8,  cl  15,  16,  of  the 
Constitution.  It  has  only  been  in  recent  years 
that  the  National  Guard  has  been  an  organized 
force,  capable  of  being  assimilated  with  ease 
into  the  regular  military  establishment  of  the 
United  States.  From  the  days  of  the  Minutemen 
of  Lexington  and  Concord  until  just  before  World 
War  I,  the  various  militias  embodied  the  concept 
of  a citizen  army,  but  lacked  the  eauipment  and 
training  necessary  for  their  use  as  an  integral 
part  of  the  reserve  force  of  the  United  States 
Armed  Forces.  The  passage  of  the  National  De- 
fense Act  of  1916  materially  altered  the  status 
of  the  militias  by  constituting  them  as  the 
National  Guard.  Pursuant  to  power  vested  in  Con- 
gress by  the  Constitution  (see  n.  8),  the  Guard 
was  to  be  uniformed,  equipped,  and  trained  in 
much  the  same  way  as  the  regular  army,  subject 
to  federal  standards  and  capable  of  being  'fed- 
eralized' by  units,  rather  than  by  drafting  in- 
dividual soldiers.  In  return.  Congress  authorized 
the  allocation  of  federal  equipment  to  the  Guard, 
and  provided  federal  compensation  for  members  of 
the  Guard,  supplementing  any  state  emoluments. 

The  Governor,  however,  remained  in  charge  of  the 
National  Guard  in  each  State  except  when  the  Guard 
was  called  into  active  federal  service;  in  most 
instances  the  Governor  administered  the  Guard 
through  the  State  Adjutant  General,  who  was  re- 
quired by  the  Act  to  report  periodically  to  the 
National  Guard  Bureau,  a federal  organization, 
on  the  Guard's  reserve  status.  The  basic  struc- 
ture of  the  1916  Act  has  been  preserved  to  the 
present  day. 

« * * # 

"It  Is  not  argued  here  that  military  members  of 
the  Guard  are  federal  employees,  even  though  they 
are  paid  with  federal  funds  and  must  conform  to 
strict  federal  requirements  in  order  to  satisfy 
training  and  promotion  standards.  Their  appoint- 
ment  by  state  authorities  and  the  immediate  con- 
trol exercised  over  them  by  the  States  make  it 
apparent  that  military  members  of  the  Guard  are 
employees  of  the  States,  and  so  the  courts  of 
appeals  have  uniformly  held.  ..."  (Maryland 
v.  United  States,  381  U.S.  ill,  46-^7  (1965) ) . 
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Therefore,  the  state,  not  the  Federal  Government  is  In  custody 
of,  and  operates  these  vehicles. 

It  has  long  been  held  that  the  supremacy  clause  In  Article  VI 
of  the  United  States  Constitution  prevents  a state  from  Imposing 
restrictions  on  the  Federal  Government  or  its  agents.  This  rule 
has  been  generally  followed  even  in  areas  of  highway  and  traffic 
laws  enacted  by  the  states. 

In  1920,  the  United  States  Supreme  Court  denied  the  power  of 
the  State  of  Maryland  to  require  that  a United  States  postal  employee, 
driving  a government  vehicle,  have  a state  ooerator’s  license. 

"It  seems  to  us  that  the  immunity  of  the  instru- 
ments of  the  United  States  from  state  control 
in  the  performance  of  their  duties  extends  to  a 
requirement  that  they  desist from  performance 
until  they  satisfy  a state  officer  upon  examina- 
tion that  they  are  competent  for  a necessary 
part  of  them  and  pay  a fee  for  permission  to 
go  on.  ..."  (Johnson  v.  Maryland,  25^  U.S. 

51,  57  (1920)).  (Emphasis  added). 

In  1921,  a Federal  District  Court  held  that  a mail  truck  driver, 
employed  by  the  United  States  Postal  Department,  could  not  be  con- 
victed of  violating  an  Ohio  statute  requiring  a certain  type  of  head- 
light to  be  used  on  highway  vehicles.  The  truck  was  owned  by  the 
United  States,  and  the  employee  was  reauired  to  drive  the  truck  In 
order  to  perform  his  duties. 

"To  affirm  that  the  authority  of  the  Postmaster 
General  in  carrying  out  the  power  conferred  upon 
him  by  Congress  is  subordinate  to  the  various 
state  laws  would  be  to  say  that  the  federal  gov- 
ernment is  not  supreme  in  the  selection  of  in- 
strumentalities for  the  carrying  of  the  mail. 

* * * Therefore  it  must  be  concluded  that  the 
order  of  the  Postmaster  General  prescribing  oil 
headlights  of  the  type  on  the  truck  Willman  was 
driving  was  a valid  exercise  of  general  authority 
pursuant  to  law,  and  that  what  Willman  did  In 
obedience  thereto  was  done  pursuant  to  the  laws 
of  the  United  States,  and  consequently  that  he 
is  immune  from  prosecution  by  the  state  for  so 
doing."  (Ex  parte  Willman,  277  Fed.  819,  823 
(DCSC , Ohio,  1921)). 

The  Immunity  of  the  United  States  to  restrictive  state  statutes 
extends  beyond  the  federal  employees.  The  United  States  Supreme 
Court  has  ruled  that  a constrctor  on  a Federal  construction  project 
in  Arkansas  was  not  required  to  obtain  an  Arkansas  contractor's  li- 
cense. ^Leslie  Miller,  Inc,  v.  Arkansas,  352  U.S.  187  (1956)). 
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In  1963,  the  Court  struck  down  a Georgia  law  which  prohibited 
common  carriers  from  allowing  reduced  rates  for  the  shipment  of 
more  than  one  family's  household  goods  insofar  as  it  interferred 
with  contracting  between  the  General  Services  Administration  and 
common  carriers,  for  the  transportation  of  Federal  Government  em- 
ployee's household  goods  at  rates  belo w the  Georgia  schedule. 

(United  States  v.  Georgia  Public  Service  Commission,  371  U.S.  28 5, 
1963)). 

It  should  be  noted,  however,  that  in  all  of  the  foregoing  cases, 
as  well  as  all  related  cases  we  have  found,  that  the  only  state  re- 
gulatory laws  struck  down  as  incompatible  with  the  supremacy  clause 
or  held  Inapplicable  to  the  Federal  Government,  its  agents,  suppliers, 
or  employees,  were  statutes  which  placed  a restriction  on  the  opera- 
tion of  a recognized  function  of  the  Federal  Government. 

State  statutes  have  been  held  applicable  to  federal  employees 
when  the  violation  of  such  statute  was  not  necessary  to  the  per- 
formance of  their  duties  as  federal  employees.  This  includes  in- 
stances where  the  violation  was  committed  in  the  performance  of 
these  duties  (violation  of  traffic  laws  while  transporting  the 
malls)  but  was  not  necessary  to  the  performance  of  such  duties. 

Commonwealth  v.  Closson,  llO  M.E.  t)53  (Mass.  1918); 

Hall  v.  Commonwealth,  105  S.E.  551  (Va.  1921); 

State  v.  V/Illingham,  14?  F.Supp.  4*15  (D.C.  Okla.  1956); 

Cline  v.  United  States,  214  F.Supp.  60  (D.C.  Tenn.  1962). 

In  several  cases  concerning  United  States'  property,  the  federal 
courts  have  ruled  that  local  regulations  were  inapplicable.  However, 
in  each  case  we  have  found,  the  fact  that  federal  property  was  In- 
volved was  not  considered  as  decisive.  Instead,  the  courts  looked 
to  see  if  the  statute  restricted  federal  functions  or  disposition 
of  such  property. 

"...  local  rent  control  legislation  does  not 
affect  property  of  the  United  States  administered 
by  a federal  agency."  (Grammer  v.  Virgin  Islands 
Corporation,  235  F.2d  27,  29  (3rd  CIr.  1956)). 

(Emphasis  added). 

"Since  the  United  States  is  a government  of  dele- 
gated powers,  none  of  which  may  be  exercised  by 
any  one  state.  It  is  necessary  for  uniformity 
that  the  laws  of  the  United  States  be  dominant 
over  those  of  any  one  state.  Such  dominancy  is 
required  also  to  avoid  a breakdown  of  administra- 
tion through  possible  conflicts  arising  from 
inconsistent  requirements.  The  supremacy  clause 
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of  the  Constitution  states  this  essential  prin- 
ciple. Article  6.  A corollary  to  this  principle 
is  that  the  activities  of  the  Federal  Government 
are  free  from  regulation  by  any  state.  ..." 

(Mayo  v.  United  States,  319  U.S.  441,  445  (1943)). 

(Emphasis  added). 

There  is  authority  for  the  proDosition  that  a federal  employee 
can  be  convicted  of  violating  a state  maximum  vehicle  weight  statute 
even  though  the  vehicle  is  federal  property,  and  the  federal  employee 
must  violate  the  statute  in  order  to  perform  his  duties.  (Common- 
wealth of  Virginia  v.  Stiff,  144  F.Supp.  169  (V/.D.  Va.  1956)).  How- 
ever, in  this  opinion,  we  need  not  decide  if  this  case  should  be 
followed  completely. 

Since  Section  304.265,  RSMo,  does  not  attempt  to  regulate  any 
federal  activity  or  impose  any  restriction  on  any  function  of  the 
Federal  Government,  we  believe  there  is  no  conflict  between  the 
United  States  Constitution  and  the  statute  when  apnlied  to  Missouri 
National  Guardsmen  ooerating  federally  owned  vehicles  issued  to  the 
State  of  Missouri.  Thus,  the  question  arises  as  to  whether  or  not 
the  statute  should  be  applied  to  state  agencies. 

A general  rule  of  statutory  construction  is  that  governmental 
units  are  not  within  the  scope  of  a statute  unless  an  intention  to 
include  them  is  clearly  manifest,  especially  where  prerogatives, 
rights,  titles,  or  interest  of  the  state  would  be  divested  or  dim- 
inished. (82  C.J.S.,  Statutes,  §318,  pp.  555-558). 

However,  Missouri  Courts  have  tended  to  disregard  this  rule 
when  construing  highway  traffic  statutes. 

In  1942,  the  Missouri  Supreme  Court  sitting  en  banc  held  that 
the  Missouri  Drivers  License  Act  applied  to  state  agents  and  employees 
even  though  there  was  evidence  that  such  a ruling  would  cost  the 
state  an  extra  $35,000  per  year. 

"Appellants  contend  that  the  Drivers'  License 
Act  does  not  expressly  mention  the  state  and 
Its  agencies  and  therefore  should  not  be  held 
to  include  them.  That  is  a rule  for  statutory 
construction,  still  retained  by  the  courts,  but 
which  has  been  somewhat  relaxed  In  modern  times. 

* * * # 

"...  There  is  just  as  much  danger  to  the  public 
in  the  operation  of  a state  owned  car  as  one 
which  is  privately  owned.  ..."  (Department  of 
Penal  Institutions  v.  Wymore,  165  S.W.2d  6l8 
(Mo.  en  banc  1942) . 
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In  19bl,  this  decision  was  reaffirmed  in  holding  that  the 
Missouri  Motor  Vehicle  Safety  Responsibility  Lav/,  Chapter  303,  RSMo 
1959,  applied  to  municipal  employees  acting  within  the  scope  of  their 
employment.  In  so  holding,  the  court  stated: 

"If  the  general  assembly  had  intended  to  make 
Chapter  303  inapplicable  to  municipal  employees 
operating  motor  vehicles  owned  by  the  municipality, 
it  could  have  done  so  clearly  and  unmistakably 
as  it  has  done  in  other  similar  instances.  ..." 

(City  of  St.  Louis  v.  Carpenter,  34l  S.W.2d  786, 

790  (Mo.  Div.  2,  1961)). 

Since  the  purposes  of  Chapters  301,  303,  and  304,  RSMo,  are  to 
promote  traffic  safety  and  responsibility,  v/e  believe,  in  light  of 
the  foregoing  cases,  that  Section  304.265,  RSMo,  is  applicable  to 
employees  of  state  agencies. 


CONCLUSION 

It  Is  the  opinion  of  this  office  that  Section  304.265,  RSMo, 
makes  unlawful  the  operation  by  a member  of  the  Missouri  National 
Guard  of  trucks  and  truck-tractor  trailers  in  possession  of  the 
Missouri  National  Guard  unless  such  vehicles  are  eouinped  with  rear 
fenders  or  mud  flaps,  regardless  of  whether  the  vehicles  are  owned 
by  the  State  of  Missouri  or  the  United  States. 


w Yours  verv  tuu^v, 

JOHN  C.  DANFORTH 


Attorney  General 
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Answered  by  Letter-Nowotny 


February  17,  1969 


Senator  Inna  Id  L.  Mnnford 
9*09  Oakland 

Kansas  lity  tl seouri  6*13*- 
Dear  Senator  Irnford: 


Tbl’.'  is  in  nn*u«r  to  you r request  for  an  opinion  of  this  office 
as  to  the  co  ati tutlonallty  of  the  Kansas  City  t.  rninga  Tax* 

Thu  Kansan  City  £ernings  Ta*  Is  provided  for  by  sections  .>2.210 
through  72.300  tfSMo  Cupp.  196f.  Section  92.5  1 .>  ■ states  that 

constitutional  charter  cities  of  a certain  sire  (of  which  Kansas  City 
it,  one)  are  luthnrl red  to  levy  and  collect  by  ordinance  an  earnings 
tax.  /lection  supra  provides  that  nr  ordinance  shall  be  ef- 

fective unless  •uthorl *ed  by  the  city  charter. 

flection  19.  Article  /i  , Const!  tut  ion  of  Missouri  provides  in 

part  1 


'’Any  city  bavin#  more  than  10  000  Inhabitants  nay 
frame  and  adopt  a charter  for  Its  own  govern  sent, 
consistent  with  and  sub  ect  to  the  constitution 
and  luwts  of  the  state  In  the  following  manner: 

Ks:..a->  City  adopted  its  charter  purruant  to  this  const i tutional  pro- 
* vlsicn. 

The  power  to  tax  la  In  tn«  state  and  may  oe  dele  ^atel  by  consti- 
tutional provision  or  statutory  enactment.  A city  ha*  no  Inherent 
power  to  tax.  The  authority  to  tax  must  be  expressly  grant od  or  neces- 
sarily Incident  to  the  powers  conferred.  SI  Mens  v.  Shreeve,  317  tfo. 
7?6.  796  3.  V.  41?  fl-?}  (1927).  An  earnings  tax  is  not  a llccmlng 
of  regulatory  ecucurc  but  !e  essentially  a revenue  measure  end  is  a 
speclwt  of  Inc  QMS  r excise  tax . rter  ’ .rburetor  Carp.  v.  City  of 
t.  Louis  6 to.  '46  203  6.  w.  ?d  *3fc,  aao  [1]  (19*7);  lawyer#* 
Association  of  St.  Louie  v.  City  of  St.  Louis,  'An,  App.,  29*  6.  w.  2d 

6/6,  6t2  (1966). 


oanator  Jonald  L>.  Hanford 


The  Kansas  City  Earnings  Tax  was  recently  the  subject  of  contro- 
versy in  Irant  V.  Kansas  City,  at  tit , Mo.  Sn  Banc.  431  S.  W.  2d  j 
(T96‘).  Thera,  the  question  was  whether  Kansas  City  could  aacnd  lta 
cnarter  to  authorize  an  Increase  in  the  earnings  tax  beyond  the  statu- 
tory Halt  provided  in  Section  92.230  supra,  without  an  nraendinent  to 
Section  92.230.  The  Court  held  that  the  proposed  amendment  to  the 
Kansas  City  chartsr  did  not  involve  a aattsr  of  purely  local  concern 
and  was  Invalid  in  view  of  Section  92.230  and  in  view  of  the  constitu- 
tional provision  that  charters  adopted  by  constitutional  charter  cities 
oust  be  consistent  with  the  constitution  and  laws  of  this  state.  The 
Court,  though  not  directly  ruling  on  the  question,  necessarily  implied 
that  the  present  Kansas  City  Warnings  Tax  is  within  the  existing  con- 
stitutional and  statutory  grants. 

finally  the  £t.  Louie  Earnings  Tax,  which  is  similar  to  the 
Kansas  City  Earnings  Tax  (See  Sections  92.110  through  92.20')  Ho <4 o), 
has  been  held  to  be  constitutional  by  the  Supro<aa  Court,  En  tone , in 
two  cases.  Walters  v.  city  of  St.  Louis,  239  5.  W.  2d  377  (1933)  and 
Arnold  v.  Berra.  366  S.  V.  2d  321  (1963). 

It  is  our  opinion  that  the  Kansas  City  Earnings  Tax  is  authorized 
by  and  consistent  with  the  above  discussed  constitutional  and  statutory 
provisions.  We  find  no  constitutional  provisions  violated  by  the  earn- 
ings tax. 


Very  truly  yours  . 


JOHN  C.  DAXFOXTA 
Attorney  Jeneral 


2 


t^'Sr 


GAMBLING  DEVICES: 
GAMBLING : 
LOTTERIES : 

BINGO: 

KENO: 

LIQUOR  LICENSE: 
LIQUOR: 


January  28>  19&9 


Honorable  Harry  Wiggins 
Supervisor,  State  of  Missouri 
Department  of  Liquor  Control 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Wiggins: 

This  opinion  is  in  response  to  your  question  concerning 
whether  or  not  the  playing  of  ’’Bingo"  on  premises  licensed  by 
the  Department  of  Liquor  Control  is  a violation  of  the  rules 
of  the  Supervisor  of  Liquor  Control. 

The  pertinent  portion  of  your  request  states  specifically 
as  follows : 

"This  office  has  recently  received  complaints 
regarding  alleged  gambling  on  premises  licensed 
by  the  State  of  Missouri  to  sell  intoxicating 
liquor  and  beer.  Investigation  has  revealed 
that  the  alleged  gambling  consists  in  each  case 
of  a game  known  as  'Bingo'. 

"At  hearings  held  recently  in  Kansas  City,  various 
licensees  appeared  with  counsel  and  readily 
admitted  the  use  of  'Bingo'  on  their  licensed 
premises.  The  facts  are  not  in  dispute  and  the 
general  nature  of  the  game  can,  I believe,  be 
summarized  in  one  paragraph. 

"The  system  appears  to  be  that  on  certain  nights, 
and  between  specified  hours,  all  adult  customers 
received  what  is  commonly  referred  to  as  a 
'Bingo'  card.  There  is  no  charge  for  this  card 
and  patrons  are  supposedly  not  required  to  make 
any  purchase  on  the  premises  to  participate  (May 
I interject  here,  however,  that  common  sense 


Regulation  No.  15(k)  of  the  Supervisor 
of  Liquor  Control  of  Missouri  prohibits 
any  licensee  from  having  any  "Bingo" 
device  upon  his  licensed  premises. 


OPINION  NO.  2451  WfcS) 


Honorable  Harry  Wiggins 


would  seem  to  dictate  that  the  games  would 
not  persist  for  long  if  the  premises  were 
filled  each  time  with  non-paying  customers). 

Various  games  are  played  during  the  evening — 
all  involving  covering  numbers  on  the  cards 
as  called  by  the  announcer.  Winners  are 
awarded  prizes  of  merchandise  with  various 
values  or  cash  in  varying  amounts,  depend- 
ing upon  the  game  Itself. 

"The  licensees  contend  that  this  procedure 
does  not  constitute  a form  of  gambling  which 
would  violate  any  of  the  state  liquor  laws 
or  the  rules  of  regulation  of  this  depart- 
ment . " 

The  applicable  regulation  of  the  Supervisor  of  Liquor 
Control  is  Regulation  No.  15(k)  which  states: 

"Gambling  and  Gambling  Devices. — No  licensee 
shall  allow  upon  or  about  his  licensed 
premises,  any  gambling  of  any  kind  or 
character  whatsoever  in  which  the  one  who 
plays  stands  to  win  or  lose  money,  trade 
checks,  prizes,  merchandise  or  any  other 
consideration  whatsoever. 

"No  licensee  shall  have  any  gambling  devices 
upon  his  licensed  premises  whereby  money, 
trade  checks,  prizes,  merchandise  or  property 
or  any  other  consideration  whatsoever  may 
be  won  or  lost . " 

Our  legislature  provided  in  Section  563.370,  RSMo  1959, 
that  "Keno"  is  a gaming  device.  This  section  states: 

"Keeping  gaming  device — penalty. — Every 
person  who  shall  set  up  or  keep  any  table 
or  gaming  device  commonly  called  ABC, 
faro  bank,  E 0,  roulette,  equality,  keno, 
slot  machine,  stand  or  device  of  whatever 
pattern,  kind  or  make,  or  however  worked, 
operated  or  manipulated,  or  any  kind  of 
gambling  table  or  gambling  device  adapted, 
devised  and  designed  for  the  purpose  of 
playing  any  game  of  chance  for  money  or 
property  and  shall  induce,  entice  or  permit 
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any  person  to  bet  or  play  at  or  upon  any  such 
gaming  table  or  gambling  device,  or  at  or 
upon  any  game  played  or  by  means  of  such  table 
or  gambling  device  or  on  the  side  or  against 
the  keeper  thereof,  shall,  on  conviction,  be 
adjudged  guilty  of  a felony,  and  shall  be 
punished  by  Imprisonment  In  the  penitentiary 
for  a term  of  not  less  than  twonor  more  than 
five  years,  or  by  Imprisonment  In  the  county 
Jail  for  a term  not  more  than  one  year." 

"Keno"  Is  In  fact  the  same  game  as  "Bingo."  We  reached 
this  conclusion  In  our  Opinion  No.  97 » dated  August  27#  19^9  # 
to  the  Honorable  Homer  P.  Williams,  copy  enclosed. 

We  therefore  conclude  that  "Bingo",  per  se.  Is  a gambling 
device  and  as  such  It  is  inherently  a device  whereby  money, 
trade  checks,  prizes,  merchandise  or  property  or  any  other 
consideration  whatsoever  may  be  won  or  lost. 

The  conclusion  therefore  naturally  follows  that  such  a 
licensee  who  shall  have  any  such  gambling  device  upon  his 
licensed  premises  is  in  violation  of  Regulation  No.  15(k). 


CONCLUSION 


It  is  the  opinion  of  this  office  that  Regulation  No.  15(k) 
of  the  Supervisor  of  Liquor  Control  of  Missouri  prohibits  any 
licensee  from  having  any  "Bingo"  device  upon  his  licensed 
premises. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  John  C.  Klaffenbach. 

OVery  truly  yartJP&y 

i-j&z 

JOHN  C.  DANFORTH 
Attorney  General 


Enclosure : 

Opinion  No . 97 
Williams,  8/27/49 
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SCHOOLS:  1.  The  power  of  a public  school  board  to  employ 

TEACHERS:  teachers  includes  the  discretion  to  grant  tem- 

SABBATICAL  LEAVE:  porary  leaves  of  absence  with  or  without  pay  sub- 

PUBLIC  SCHOOL  ject  to  the  limitations  of  other  applicable  laws. 

RETIREMENT  SYSTEM: 

STATE  AID:  2.  Leave  of  absence  must  be  set  out  in  writing 

and  incorporated  in  the  employment  contract 
between  the  board  and  the  teacher.  The  leave  cannot  be  a gratuity, 
but  must  be  in  exchange  for  service  rendered  by  the  teacher  during 
the  contract  period. 

3.  Leave  agreements  by  school  boards  of  St.  Louis  County  must 

be  in  accord  with  requirements  of  Sections  168.191,  RSMo  Supp . 1967, 
which  limits  the  terms  of  teaching  contracts. 

4.  Public  school  teachers'  retirement  system  contributions  under 
Section  169.010,  et  seq. , RSMo  should  be  calculated  during  the  teacher' 
leave  of  absence  in  the  same  manner  as  contributions  are  calculated 
during  periods  of  actual  service. 

5.  A temporary  leave  of  absence  of  a teacher  employed  on  a regular 
full-time  basis  does  not  affect  the  eligibility  of  the  school  district 
for  state  aid  known  as  "Teacher  Preparation  Allowance"  under  subsection 
2 of  Section  163.031,  RSMo  Supp.  1967. 


OPINION  NO.  35 


March  18,  1969 


Honorable  Harlan  A.  Gould 
Representative  - 45th  District 
Room  2011  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Representative  Gould: 

This  official  opinion  is  issued  in  response  to  the  request  of 
your  predecessor  as  Representative  for  the  45th  District,  Robert  0. 
Snyder,  which  request  was  renewed  by  you.  A ruling  is  asked  upon  the 
matter  of  sabbatical  leave  for  public  school  teachers  of  six-director 
school  districts  within  St.  Louis  County.  The  request  also  contains 
numerous  ancillary  questions  and  reads  as  follows: 


Honorable  Harlan  A.  Gould 


"Please  give  me  an  opinion  on  whether  or  not  a 
six-director  school  district  in  St.  Louis  County, 

Missouri,  may  legally  grant  a sabbatical  leave 
to  a teacher  with  full  pay  or  part  pay,  for  one 
or  more  school  semesters  or  school  years,  for 
the  purpose  of  professional  improvement  which 
shall  directly  benefit  the  school  district  in- 
volved or  for  any  other  purpose. 

"I  would  also  like  to  be  advised  whether  the 
answer  to  the  foregoing  question  would  depend, 
in  any  way,  on  a requirement  that,  to  qualify, 
a teacher  would  have  to  have  been  employed  full 
time  by  the  district  for  a specified  number  of 
school  years  and  would  have  to  agree  to  return 
to  the  district,  after  the  leave,  and  teach  for 
a specified  number  of  school  years,  in  the  dis- 
trict, refunding  all  or  a portion  of  such  leave 
pay  if  this  commitment  were  not  kept. 

"Further,  if  the  foregoing  were  legal,  would  it 
be  legal  for  the  district  to  agree,  at  the  time 
the  leave  is  granted,  to  accept  back  and  retain 
the  teacher  on  its  staff  for  the  term  of  the 
teacher's  post-leave  commitment? 

"Assuming  the  foregoing  were  legally  possible, 
on  what  basis  could  the  amounts  of  the  district 
and  teacher  payments  under  the  retirement  system 
be  computed?  Could  they  be  based  on  the  full 
amount  of  the  teacher's  salary  for  the  year  pre- 
ceding the  beginning  of  the  sabbatical  leave? 

"And,  finally,  what  effect,  if  any,  would  such 
leave  with  pay  have  on  the  amount  of  state  aid 
for  the  district?" 

You  also  requested  our  consideration  of  several  cited  constitutional 
provisions,  statutes  and  court  decisions. 

We  do  not  find  that  the  phrase  "sabbatical  leave"  has  any  precise 
legal  definition.  Although  the  phrase  at  times  refers  to  a leave 
taken  during  the  seventh  year  of  service,  the  phrase  is  also  used  to 
refer  to  any  period  of  rest.  Webster's  Third  International  Dictionary 
Unabridged  (1961) . Thus  we  shall  consider  sabbatical  leave  in  the 
context  of  this  opinion  to  mean  any  authorized  leave  of  absence  with 
full  or  partial  pay  for  the  purpose  of  professional  improvement. 

Public  school  boards  have  only  such  power  as  is  expressed  within 
the  terms  of  the  statutes  or  as  may  be  implied  by  necessary  implication, 
Wright,  et  al.  v.  Board  of  Education  of  St.  Louis,  Mo.,  246  S.W.  43,  45! 
No  statute  of  this  state  expressly  provides  for  the  granting  of 
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sabbatical  leave  to  public  school  teachers.  Thus,  we  turn  to  consid- 
eration of  the  implication  of  existant  statutes. 

The  statutes  generally  governing  the  employment  of  public  school 
teachers  are  Sections  168.101  and  168.111,  RSMo  Supp . 1967.  In 
addition  to  these  two  general  statutes,  Section  168.191  is  applicable 
to  certain  districts  within  counties  of  the  first  class.  (St.  Louis 
County  is  a county  of  the  first  class) . 

Section  168.101  provides  that  a school  board  "may  contract  with 
and  employ  legally  qualified  teachers  for  andin  the  name  of  the  dis- 
trict. The  contract  shall  be  made  by  order  of  the  board;  shall  specify 
the  number  of  months  the  school  is  to  be  taught  and  the  wages  per  month 
to  be  paid  * * * . " 

These  statutes  do  not  direct  in  specific  detail  what  may  or  may 
not  be  the  terms  of  employment  of  a public  school  teacher.  The  legisla- 
tive grant  is  in  general  terms,  thereby  leaving  to  the  school  boards 
the  exercise  of  discretion  as  to  the  particular  terms  and  conditions 
of  the  employment  contract. 

We  are  of  the  opinion  that  it  is  within  the  discretion  of  the 
school  boards  to  grant  temporary  leaves  of  absence  with  or  without 
pay  subject  to  the  limitations  of  other  applicable  laws. 

Such  leave  must  be  by  agreement  in  writing  and  incorporated  in 
the  employment  contract  between  the  board  and  the  teacher.  The  leave 
cannot  be  a gratuity,  rather  it  must  be  in  exchange  for  service  rendered 
by  the  teacher.  The  service  rendered  in  exchange  for  the  leave  must  be 
rendered  during  the  contract  period.  Leave  cannot  be  granted  in  con- 
sideration of  past  services. 

Section  432.070,  RSMo  1959,  provides  as  follows: 

"No  county,  city,  town,  village,  school  town- 
ship, school  district  or  other  municipal 
corporation  shall  make  any  contract,  unless 
the  same  shall  be  within  the  scope  of  its 
powers  or  be  expressly  authorized  by  law,  nor 
unless  such  contract  be  made  upon  a considera- 
tion wholly  to  be  performed  or  executed  sub- 
sequent to  the  making  of  the  contract;  and 
such  contract,  including  the  consideration, 
shall  be  in  writing  and  dated  when  made,  and 
shall  be  subscribed  by  the  parties  thereto, 
or  their  agents  authorized  by  law  and  duly 
appointed  and  authorized  in  writing." 
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Any  leave  of  absence  agreement  between  the  school  board  and  a 
teacher  should  be  specified  in  writing  in  the  employment  contract. 

This  may  be  done  by  incorporating  by  reference  provisions  of  the 
rules  and  regulations  of  the  school  board  governing  leaves  of  absence. 
Oral  arrangements  are  invalid  and  contrary  to  Section  432.070.  See 
also  Opinion  No.  71,  Pinnell,  5-7-51,  and  Opinion  No.  41,  Holman, 

8-20-56  (copies  enclosed) . 

A public  school  board  cannot  give  away  public  funds  for  any 
purpose.  Article  VI,  Section  25,  Missouri  Constitution  1945  provides: 

" * * * No  county,  city  or  other  political 
corporation  or  subdivision  of  the  state 
shall  be  authorized  to  lend  its  credit  or 
grant  public  money  or  property  to  any  pri- 
vate individual,  association  or  corporation, 
except  (Exceptions  not  applicable  here)  * * * . " 

A gratuity  or  gift  to  a teacher  by  the  public  school  board  is  unlawful. 
Opinion  No.  21,  Dawson,  5-10-39  (copy  enclosed). 

The  board  of  education  is  also  prohibited  from  paying  additional 
compensation  for  services  that  have  been  already  rendered.  Article  III, 
Section  39(3),  Missouri  Constitution  1945,  provides: 

"The  general  assembly  shall  not  have  power: 

* * * * * 

(3)  To  grant  or  to  authorize  any  county 
or  municipal  authority  to  grant  any 
extra  compensation,  fee  or  allowance  to  a 
public  officer,  agent,  servant,  or  contractor 
after  service  has  been  rendered  or  a contract 
has  been  entered  into  and  performed  in 
whole  or  in  part;" 

Also,  see:  Section  432.070,  supra;  Opinion  No.  16,  Chamier, 
4-23-38  (copy  enclosed). 

It  is  our  information  that  public  bodies  commonly  provide  for 
vacations,  leaves  and  sick  leave  for  public  employees  as  part  of  the 
employment  contract.  Also,  it  is  a common  practice  for  school  boards 
to  pay  teachers  in  twelve  monthly  installments  although  the  teacher 
may  be  required  to  actively  serve  only  during  nine  or  ten  months  of 
the  year.  We  assume  that  under  this  practice,  a teacher  who  would 
actually  serve  twelve  months  would  receive  a higher  compensation  than 
an  equivalent  teacher  who  serves  only  nine  months. 

The  law  requires  that  public  funds  be  paid  only  in  exchange  for 
actual  service.  However,  this  does  not  prohibit  the  compensation  from 
being  paid  in  so  many  dollars  and  so  many  days  paid  vacation  or  leave 
so  long  as  both  compensations  are  in  exchange  for  the  service  rendered. 
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It  might  be  contended  that  sabbatical  leave  serves  a significant 
public  purpose  in  addition  to  the  private  benefit  to  the  teacher 
in  that  the  pupils  in  school  will  benefit  from  the  increased  com- 
petency of  the  teacher.  However,  such  declarations  of  public  policy 
are  within  the  domain  of  the  legislature.  The  rulings  of  this 
office  must  be  based  upon  existing  statutes.  Our  ruling  here  is 
limited  to  leaves  of  absence  which  are  based  upon  contract  con- 
sideration. 

As  we  have  stated  above,  a leave  of  absence  with  pay  is  authorized 
only  as  part  of  the  term  of  the  employment  contract.  We  are  informed 
by  the  State  Department  of  Education  that  all  school  districts 
within  St.  Louis  County  are  six-director  districts  maintaining 
approved  high  schools  employing  full-time  superintendents.  Therefore, 
all  school  districts  within  St.  Louis  County  are  governed  by  Section 
168.191,  RSMo  Supp.  1967,  which  reads: 

"In  all  counties  of  the  first  class,  any  school 
board,  other  than  boards  in  urban  districts, 
in  charge  of  a public  school  system  maintaining 
a classified  high  school,  previously  approved 
by  the  state  board  of  education,  and  employing 
a superintendent  devoting  his  full  time  to 
supervisory  and  administrative  work,  may  employ 
and  enter  into  contract  with  a superintendent 
of  schools  for  the  school  district  for  a period 
of  not  to  exceed  three  years.  The  superintendent 
of  schooTs  so  employed  in  the  district  shall  have 
had  not  less  than  five  years'  experience  as  the 
chief  administrative  officer  of  a school  system 
working  under  the  direction  of  a board  of  educa- 
tion and  having  administrative  charge  of  all 
public  schools  within  a six-director  district, 
in  which  one-half  or  more  of  his  time  was  de- 
voted to  administrative  or  supervisory  duties, 
or  shall  have  been  employed  as  a teacher  in  the 
immediate  high  school  district  for  a period  of 
two  years  or  more.  The  school  board  of  such  high 
school  districts  may  enter  into  contracts,  for  a 
period  not  to  exceed  two  years , with  school  teachers 
if  the  contracts  are  made  upon  the  recommendation 
of  the  superintendent  of  schools  of  the  high  school 
district,  but  the  contracts  thus  approved  by  the 
superintendent  of  schools  shall  not  extend  for  a 
period  of  more  than  one  year  beyond  the  time  for 
which  the  superintendent  was  employed  to  supervise 
the  public  schools  of  the  high  school  district. 

This  law  shall  not  invalidate  or  repeal  any  other 
law  of  this  state  relating  to  the  employment  of 
teachers,  principals  or  superintendents  of  public 
schools."  (Emphasis  added) 
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Thus,  the  authority  of  school  boards  within  St.  Louis  County  to  provide 
by  contract  for  a leave  of  absence  Is  limited  by  this  section  which 
limits  the  term  of  employment  contracts  for  superintendents  to  a period 
"not  to  exceed  three  years"  and  for  teachers  to  a period  "not  to  exceed 
two  years." 

It  can  be  readily  seen  that  the  two  and  three  year  limitation 
renders  impossible  a sabbatical  leave  in  the  sense  of  a seventh  year 
leave.  Furthermore,  this  limitation  on  the  contract  period  practically 
eliminates  a one-year  leave.  For  the  board  to  pay  a teacher  for  two 
years  in  exchange  for  services  rendered  only  during  one  year  would  be 
per  se  a gift  and  in  violation  of  the  Constitution. 

We  believe  that  it  is  legally  possible  for  a board  to  agree  to  a 
leave  of  absence  for  a short  period  during  a two  or  three  year  contract. 
Whether  or  not  this  would  be  practicable  is  an  administrative  and  not  a 
legal  question. 

In  summary,  we  are  of  the  opinion  that  public  school  boards  may 
grant  leaves  of  absence  with  pay  to  teachers  for  the  purpose  of  study 
and  professional  improvement.  The  agreement  to  grant  leaves  must  be 
incorporated  in  the  written  terms  of  the  employment  contract  and  must 
be  in  exchange  for  services  actually  rendered  during  the  contract  period 
and  not  a gratuity. 

Whether  or  not  the  teacher  has  been  employed  for  a specified  number 
of  years  or  has  agreed  to  return  after  the  leave  does  not  affect  our 
conclusion.  However,  the  leave  cannot  be  in  consideration  of  past 
services.  At  the  choice  of  the  parties,  the  contract  may  contain 
an  agreement  to  return  after  leave.  The  board  may  also  agree  to  accept 
the  teacher  after  completion  of  leave.  But,  in  St.  Louis  County,  such 
an  agreement  would  be  limited  to  the  period  of  the  contract  under  Sec- 
tion 168.191.  The  board  cannot  make  any  contractual  promise  in  excess 
of  Section  168.191. 

You  further  inquire  as  to  the  proper  computation  and  payment  of 
teachers  retirement  contributions  where  the  teacher  Is  granted  leave. 
Section  169.010(16),  RSMo  Supp . 1967,  defines  a teacher  as: 

" * * * a teacher  * * * who  shall  teach  or 
be  employed  by  any  public  school,  * * * on 
a full-time  basis  and  who  shall  be  duly 
certificated  under  the  law  governing  the 
certification  of  teachers  * * * ." 
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Section  169.030,  RSMo  Supp . 1967,  authorizes  school  boards  to  deduct 
from  teachers  salaries  a certain  per  cent  which  deduction  olus  the 
contribution  by  the  school  district  must  be  transmitted  to  the  Board 
of  Trustees  of  the  Retirement  System. 

We  have  held  that  leaves  of  absence  with  nav  are  authorized  only 
in  exchange  for  services  rendered.  We  are  of  the  opinion  that  teachers 
retirement  contributions  should  be  calculated  during  the  teacher’s 
leave  of  absence  in  the  same  manner  as  contributions  are  calculated 
during  periods  of  actual  service.  We  f'ind  nothing  in  the  Teachers' 
Retirement  System  Statutes  which  renuire  different  handling. 

You  next  ask  the  effect  leave  of  absence  with  pay  would  have  unon 
the  amount  of  state  aid  received  by  the  district. 

Section  163.011(3),  RSMo  Supp.  1967,  defines  teacher  as  follows: 

"'Teacher'  means  any  teacher,  suoervisor, 
principal  or  superintendent  regularly  em- 
ployed for  grades  kindergarten  through  twelve 
more  than  one-half  time  in  the  oublic  schools 
and  who  is  certified  under  the  laws  governing 
the  certification  of  teachers  in  Missouri." 

The  only  state  aid  based  unon  teachers  is  the  teacher  preoaration 
allowance  authorized  by  subsection  2 of  Section  163.031,  RSMo  Sudd. 
1967.  That  subsection  reads  as  follows: 

"2.  A teacher  preoaration  allowance  shall  be 
made  to  each  district  based  on  the  education 
and  preparation  of  the  teachers  emnlo.yed  bv 
the  district  in  grades  one  through  twelve. 

The  preoaration  of  the  teacher  shall  be  based 
on  semester  hour  credits  earned  at  an  ac- 
credited college  or  universitv  and  shall  be 
paid  as  follows: 

For  each  teacher  with  150  or  more  semester 
hour  credits $^92.00 

For  each  teacher  with  120  or  1^9  semester 
hour  credits $320.00 

The  teacher  preoaration  allowance  shall  be 
granted  to  a district  for  each  qualifying 
teacher  regularly  employed  for  more  than 
one-half  time  in  grades  one  through  twelve. 

A school  district  shall  spend  for  teachers' 
salaries  each  year  at  least  eighty  per  cent 
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of  the  state  school  funds  received  under  this 
section  that  year  as  provided  by  section  163.061 
and  not  less  than  eighty  per  cent  of  the  funds 
received  under  section  163.033  and  as  much  of  the 
revenue  produced  by  local  tax  levies  as  was  snent 
for  teachers'  salaries  the  previous  year.  In  the 
event  a district  falls  to  comply  with  tnis  provision, 
the  amount  by  which  the  district  fails  to  snend  funds 
as  provided  herein  shall  be  deducted  from  the  dis- 
trict's apportionment  for  the  following  year  provided 
that  the  state  board  of  education  may  exemnt  a school 
district  from  this  provision  if  the  state  board  of 
education  determines  that  circumstances  warrant  such 
exemption. " 

We  are  of  the  opinion  that  a teacher  employed  on  a regular  full- 
time basis  who  is  granted  a temporary  leave  with  nay  is  a teacher 
within  the  definition  of  Section  I63.OII  and  that  the  district  would 
be  entitled  to  the  teacher  preparation  allowance  authorized  by  Section 
163.031  without  reduction  for  the  period  during  which  the  teacher  is 
on  temporary  leave. 


CONCLUSION 

It  is  the  official  opinion  of  this  office  that: 

1.  The  power  of  a public  school  board  to  employ  teachers  includes 
the  discretion  to  grant  temporary  leaves  of  absence  ’with  or  without  nay 
subject  to  the  limitations  of  other  applicable  lavrs. 

2.  Leave  of  absence  must  be  set  out  in  writing  and  incorporated 

in  the  employment  contract  between  the  board  and  the  teacher.  The  leave 
cannot  be  a gratuity,  but  must  be  in  exchange  for  service  rendered  bv 
the  teacher  during  the  contract  period. 

3.  Leave  agreements  by  school  boards  of  St.  Louis  County  must  he 
in  accord  with  reauirements  of  Section  168.191,  RS'lo  Suon . 1967,  which 
limits  the  terms  of  teaching  contracts. 

4 . Public  school  teachers'  retirement  system  contributions  under 
Section  169.010,  et  sea.,  RSMo,  should  be  calculated  durinm  the  teacher's 
leave  of  absence  in  the  same  manner  as  contributions  are  calculated  dur- 
ing periods  of  actual  service. 


-8- 


Honorable  Harlan  A.  Gould 


5.  A temporary  leave  of  absence  of  a teacher  employed  on  a regular 
full-time  basis  does  not  affect  the  eligibility  of  the  school  district 
for  state  aid  known  as  "Teacher  Preparation  Allowance"  under  subsection 
2 of  Section  163.031.  RSMo  Suop . 1967. 


The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  my 
Assistant  Louis  C.  De^eo,  Jr. 


Yours  very  truly, 


rOHN  C.  DANFORTH 
Attorney  General 
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Section  482.120,  RSMo,  relating  to  the 
appointment  of  a judge  of  the  magistrate 
court  by  the  judge  of  the  circuit  court, 
and  Section  481. 180  relating  to  the 
appointment  of  a special  probate  judge 
by  the  Governor,  are  in  conflict  with 
Supreme  Court  Rule  11.05,  which  provides 
that  the  Supreme  Court  of  Missouri  make 
transfers  to  the  probate  and  magistrate 
courts,  and  are  null  and  void.  A de  facto  judge  appointed  under  either 
such  section  is  not  entitled  to  the  compensation  provided  for  the  of- 
fice. The  de  jure  judge  holding  said  office  is  entitled  to  the  emolu- 
ments of  the  office. 


PROBATE  JUDGES: 
MAGISTRATES : 
DISABILITY: 

VACANCY: 

APPOINTMENT  OR 

TRANSFER  OF  JUDGES: 
SALARY : 


OPINION  NO.  251 
36 


January  30,  1969 


Honorable  Haskell  Holman 
State  Auditor 
State  Capitol  Building 
Jefferson  City,  Missouri 


Dear  Mr.  Holman: 


This  is  in  response  to  your  request  for  an  opinion  from  this 
office,  which  you  posed  as  follows: 

"1.  When  the  duly  elected  Probate  Judge 
is  incapacitated  does  the  person  appointed 
Special  Judge  to  hold  Magistrate  Court 
also  act  in  the  capacity  of  Judge  of  the 
Probate  Court? 

"2.  Would  the  individual  appointed  Special 
Judge  to  hold  Magistrate  Court  be  entitled 
to  receive  compensation  from  the  State  in 
the  manner  and  amount  as  contained  in  the 
provisions  of  Section  482.120  RSMo.,  1959? 

"3.  Should  any  amount  paid  by  the  State  to 
the  appointed  Special  Judge  be  deducted  from 
the  applicable  monthly  compensation  provided 
for  the  duly  elected,  but  incapacitated, 
official? 

"4.  Would  the  individual  appointed  as 
Special  Judge  of  the  Probate  Court  and  Ex- 
Officio  Magistrate  be  entitled  to  receive 
from  the  State,  under  the  provisions  of 
Section  48l.l80  RSMo.,  1959>  the  amount  of 
compensation  provided  for  that  of  Magistrate 
in  the  applicable  size  county? 


Honorable  Haskell  Holman  - 


"5.  Would  the  duly  elected  and  qualified, 
but  incapacitated,  official  be  entitled  to 
receive  from  the  State  the  amount  of  compen- 
sation as  provided  for  the  applicable  size 
county  during  the  period  such  official  was 
incapacitated?” 

You  have  advised  us  that  in  fact,  an  audit  by  your  office 
disclosed  that  the  regular  Judge,  who  had  by  affidavit  voluntarily 
declared  himself  disabled  and  requested  appointment  of  a "temporary 
judge"  under  the  provisions  of  Section  48l.l80,  RSMo  1959 , was  paid 
his  salary  to  the  conclusion  of  his  term,  as  was  the  Judge  so  ap- 
pointed and  actually  serving.  It  is  further  our  understanding  that 
the  disabled  Judge  did  not  seek  re-election  and  that  the  "temporary" 
Judge  was  later  elected  Judge  at  the  regular  general  election. 

These  Judges  were  in  a county  (Moniteau)  of  between  ten  and 
fifteen  thousand  inhabitants  with  an  assessed  valuation  of  over 
eleven  and  less  than  thirty  million  dollars;  in  such  county  the 
probate  Judge  is  ex-officio  magistrate  and  compensation  for  one  is 
compensation  for  the  other  (Section  482.150,  RSMo  Supp.  1967  and 
Article  V,  Section  18,  of  the  Constitution  of  Missouri). 

On  July  13,  1966,  a Moniteau  County  attorney  was  appointed 
"special"  magistrate  Judge  by  the  circuit  judge  of  Moniteau  County, 
pursuant  to  provisions  of  Section  482.120,  RSMo.  On  July  25,  i960, 
the  Governor  appointed  the  same  attorney  temporary  probate  and  ex- 
officio  magistrate,  pursuant  to  Section  48l.l80,  RSMo. 

Section  48l.l8o,  RSMo,  reads  as  follows: 

"Judge  incapacitated,  appointment  of 
special  judge — compensation — tenure . — 

Whenever  the  Judge  of  probate,  from  any 
cause,  shall  be  unable  to  hold  any  term 
of  court,  or  shall  be  unable  to  discharge 
his  duties  from  continued  sickness  or  men- 
tal or  physical  inability,  the  Governor, 
upon  the  certificate  of  such  judge,  or 
upon  satisfactory  proof  of  such  fact,  shall 
have  power  to  appoint  some  suitable  person, 
a resident  of  the  county  possessing  the 
qualifications  of  a probate  Judge,  to  dis- 
charge the  duties  of  said  office,  and  to 
hold  probate  court  in  said  county,  during 
the  existence  of  such  inability  of  the 
regular  Judge;  and  the  Judge  so  appointed, 
during  the  period  he  shall  act,  shall  pos- 
sess the  same  powers,  take  and  subscribe  to 
the  same  oath  and  be  liable  to  the  same 
responsibilities,  as  the  regular  Judge  of 
said  court,  and  receive  the  same  compensa- 
tion during  such  time;  provided,  that  after 
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the  appointment  of  such  special  Judge, 
he  shall  continue  to  act  as  such  until 
the  Governor  shall  be  satisfied  by  compe- 
tent evidence  that  the  regular  judge  is 
competent  in  all  respects  to  act  as  judge, 
and  until  the  Governor  is  thus  satisfied, 
the  regular  judge  shall  have  no  power  to 
act."  (Emphasis  added) 

Section  482.120,  RSMo,  states: 

"Disability  or  absence  of  Judge — appoint- 
ment of  another,  by  whom. — If  the  judge  of 
the  magistrate  court  in  any  county  which  has 
only  one  magistrate  court  is  incapacitated  and 
unable  to  act  or  to  dispose  of  the  business 
pending  before  him  for  any  reason,  or  is  absent 
from  the  county,  for  a period  of  five  days  or 
more,  the  judge  of  the  circuit  court  of  such 
county  may  make  an  order  to  be  entered  in  the 
records  of  such  magistrate  court,  appointing 
and  designating  either  some  magistrate  of 
another  county  within  the  circuit  or  some 
qualified  attorney  of  the  county  to  act  as 
Judge  of  the  magistrate  court  of  such  county 
until  such  magistrate  resumes  his  duties, 
and  such  magistrate  or  special  Judge,  when 
so  appointed  shall  possess  all  the  powers 
and  shall  be  subject  to  all  the  responsibili- 
ties of  the  regular  judge  of  the  magistrate 
court  during  the  time  of  his  appointment. 

Any  person  so  appointed  shall,  before  acting 
as  Judge  of  the  magistrate  court,  take  the 
oath  required  of  magistrates.  Any  magistrate 
so  appointed  shall  be  entitled  to  such  travel 
and  subsistence  expense  as  may  be  fixed  by  the 
circuit  Judge  which  shall  be  paid  by  the  state 
and  charged  against  the  salary  of  the  regular 
Judge  of  the  magistrate  court  of  such  county. 

Any  attorney  appointed  to  act  as  magistrate 
shall  be  entitled  to  one-thirtieth  of  the 
monthly  salary  of  the  regular  Judge  of  the 
magistrate  court  of  the  county  for  each  day 
he  shall  act  as  magistrate  to  be  paid  by  the 
state  and  charged  against  the  salary  of  the 
regular  magistrate.  Such  payments  shall  be 
made  upon  the  certification  of  the  circuit 
judge  and  the  clerk  of  such  magistrate  court 
that  the  person  or  magistrate  was  duly  appointed 
and  acted  as  magistrate  of  such  court." 

(Emphasis  added) 
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Honorable  Haskell  Holman  - 


In  Opinion  No.  85  dated  January  18,  1955 > to  the  Honorable 
John  W.  Stegner,  enclosed,  this  office  ruled  that  Section  482.120 
was  rendered  null  and  void  because  of  a conflict  between  that 
section  and  Article  V,  Section  6 of  the  Missouri  Constitution,  and 
Supreme  Court  Rule  11. 05  pursuant  thereto. 

Article  V,  Section  6,  provides: 

"The  supreme  court  may  make  temporary  transfers 
of  judicial  personnel  from  one  court  to  another 
as  the  administration  of  justice  requires,  and 
may  establish  rules  with  respect  thereto.  ' 

Supreme  Court  Rule  11.05  states: 

"Under  Section  6 of  Article  5 of  the  Constitu- 
tion, the  Supreme  Court  may  temporarily  transfer 
to  the  probate  court  or  magistrate  court  of  any 
county  either  a circuit  judge,  a probate  judge, 
a judge  of  a magistrate  court  or  a probate  judge 
who  is  also  judge  of  the  magistrate  court  of  his 
county.  When  any  Judge  Is  so  transferred  he 
shall  have  the  same  powers  and  responsibilities 
as  judge  of  the  court  to  which  he  is  transferred 
and  may  hold  court  at  the  same  time  either  with 
or  separately  from  the  regular  judge  or  judges 
of  said  court." 

We  remain  of  the  opinion  that  Section  482.120  is  null  and 
void  because  of  the  conflict  with  the  Constitution,  and  with  Supreme 
Court  Rule  11. 05.  The  appointment  of  a "special  judge"  of  the  mag- 
istrate court  by  the  circuit  court  was  not  authorized  by  law. 

The  further  question  is  whether  the  same  reasoning  applies  to 
appointment  of  a "special"  probate  judge  by  the  Governor  under 
Section  48l.l80.  From  a review  of  applicable  law,  we  conclude  that 
it  does  and  that  Section  48l.l80  is  also  in  conflict  with  Article  V, 
Section  6,  of  the  Constitution  and  Supreme  Court  Rule  11. 05. 

Your  last  two  questions  inquire  as  to  whether  or  not  the 
"special  Judge"  is  entitled  to  the  emoluments  of  the  office  and 
whether  the  de  Jure  Judge  is  entitled  to  any  compensation. 

We  conclude  that  since  the  "special  judge"  was  not  lawfully 
appointed  he  is  not  entitled  to  any  compensation. 

The  regular  Judge,  however,  is  a de  jure  officer  and  is  entitled 
to  the  emoluments  of  the  office.  Davenport  v.  Teeters,  315  S.W.2d 
641  (1958). 


Honorable  Haskell  Holman  - 


CONCLUSION 


It  is  the  opinion  of  this  office  that  Section  482.120,  RSMo, 
relating  to  the  appointment  of  a Judge  of  the  magistrate  court  by 
the  judge  of  the  circuit  court  and  Section  481.180  relating  to  the 
appointment  of  a special  probate  judge  by  the  Governor,  are  in  con- 
flict with  Supreme  Court  Rule  11.05,  which  provides  that  the  Supreme 
Court  of  Missouri  make  transfers  to  the  probate  and  magistrate  courts 
and  are  null  and  void. 

A de  facto  Judge  appointed  under  either  such  section  is  not  en- 
titled to  the  compensation  provided  for  the  office.  The  de  jure 
judge  holding  said  office  is  entitled  to  the  emoluments  of  the  office 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  John  C.  Klaffenbach. 


JOHN  C.  DANFORTH 
Attorney  General 


enc:  Opinion  No.  85,  Stegner,  1/18/55 
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PUBLIC  RECORDS:  Financing  statements  filed  in  recorder 

RECORDER'S  OFFICE:  office  subject  to  public  inspection. 

1 IN  I FORM  COMMERCIAL  CODE: 


OPINION  NO.  38 


January  7,  1969 


Honorable  Robert  Devoy 
State  Representative  - District  92 
Missouri  House  of  Representatives 
111  East  Brooks  Street 
Brookfield,  Missouri  646 28 


[filed' 

j 


Dear  Representative  Devoy: 

In  your  recent  opinion  request  to  this  office  you  pointed 
out  the  existence  of  the  "Public  Records  Act,"  (Section  109.180 
and  Section  109.190,  RSMo  Supp.  1967),  and  Section  400. 9-407, 

RSMo  Supp.  1967,  a provision  in  the  Missouri  Uniform  Commercial 
Code.  You  further  stated,  in  part,  as  follows: 

" * * * The  question  is,  whether  financing 
statements  in  the  Recorder's  office  may  be 
inspected  by  the  public  and  persons  in  the 
abstract  of  title  business  without  written 
request  and  without  the  payment  of  fees 
prescribed  by  400.9-407. 

"A  further  question  is,  should  these  records 
be  considered  private  records  of  the 
Recorder  or  should  they  be  considered  public 
records  open  to  the  public  for  inspection 
under  terms  of  Section  109.180?" 

Section  400.9-401  provides  for  a financing  statement  to  be 
filed  or  recorded  either  with  the  county  recorder  or  with  the 
Secretary  of  State  depending  upon  the  type  of  collateral  that  is 
used  as  security. 

The  question  presented  is  whether  such  a financing  statement 
as  filed  is  open  to  public  inspection  as  a public  record  kept  in 
a public  office. 

The  right  of  the  public  to  inspect  public  records  in  this 
state  is  provided  by  Section  109.180,  RSMo  Supp.  1967,  which 
provides  in  part: 


Honorable  Robert  Devoy 


"Except  as  otherwise  provided  by  law,  all 
state,  county  and  municipal  records  kept 
pursuant  to  statute  or  ordinance  shall  at 
all  reasonable  times  be  open  for  a personal 
inspection  by  any  citizen  of  Missouri,  and 
those  in  charge  of  the  records  shall  not 
refuse  the  privilege  to  any  citizen.  * * *" 

We  find  no  statutory  provision  requiring  financing  statements 
to  be  exempted  or  excluded  from  the  provisions  of  the  above 
statutes . 

Section  400.9-403,  RSMo  Supp.  1967,  defines  what  constitutes 
a filing  of  a financing  statement  and  the  duties  of  the  filing 
officer  and  provides  in  part: 

"(4)  A filing  officer  shall  mark  each  state- 
ment with  a consecutive  file  number  and  with 
the  date  and  hour  of  filing  and  shall  hold 
the  statement  for  public  inspection.  In 
addition  the  filing  officer  shall  index  the 
statements  according  to  the  name  of  the 
debtor  and  shall  note  in  the  index  the  file 
number  and  the  address  of  the  debtor  given 
in  the  statement." 

This  statute  expressly  provides  that  it  is  the  duty  of  the 
filing  officer  to  mark  the  financing  statement  with  a number, 
index,  file  the  same  and  "shall  hold  the  statement  for  public 
inspection. " 

It  is  the  opinion  of  this  department  that  a financing  state- 
ment filed  as  provided  for  under  Section  400.9-401  must  be  made 
available  by  the  filing  officer  for  public  inspection  without 
charge  and  that  any  person  has  the  right  to  inspect  and  make 
copies  of  such  statement  within  the  hours  and  under  such  condi- 
tions as  may  be  established  by  the  filing  officer  that  are 
reasonable. 

Reference  is  made  in  the  opinion  request  to  Section  400.9-407, 
RSMo  Supp.  1967,  which  provides  that  on  the  request  of  any  person 
the  filing  officer  shall  issue  a certificate  showing  whether  there 
is  on  file  a financing  statement  and  other  information  in  regard 
to  the  financing  statement  for  which  the  file  officer  is  entitled 
to  a fee  as  provided  in  said  statute.  This  section  applies  only 
when  a person  requests  such  information  to  be  certified  in  writ- 
ing by  the  filing  officer  and  has  nothing  to  do  with  the  right  of 
the  public  to  inspect  a financing  statement. 
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Honorable  Robert  Devoy 


CONCLUSION 


It  is  the  opinion  of  this  department  that  a financing  state- 
ment filed  as  provided  for  under  the  "Uniform  Commercial  Code" 
under  Section  *100. 9-*101,  RSMo  Supp.  1967,  is  subject  to  inspec- 
tion free  of  charge  by  any  person  within  the  hours  and  under  such 
conditions  as  may  be  reasonably  imposed  by  the  filing  officer  in 
charge  of  such  financing  statement. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  m.v  Assistant,  Moody  Mansur. 


OPINION  NO.  4l 
OPINION  NO.  293  (1968) 
Anewered  by  letter-Bach 


Honorable  W.  E.  Sears,  Director 
State  Board  of  Training  Schools 
P.  0.  Box  447 

Jefferson  City,  Missouri  65101 
Dear  Mr.  Sears: 

This  office  is  in  receipt  of  your  opinion  request  which  de- 
sired the  following  questions  to  be  answered: 

"The  inquiry  for  clarification  is  as  follows: 

Is  it  within  the  power  of  the  Board  of  Train- 
ing Schools  to  adopt  reasonable  rules  or 
regulations  concerning  labor  union  activities 
on  Training  School  grounds  (Training  School 
for  Oirls  and  Training  School  for  Boys)?  With- 
in the  responsibility  of  the  Board  to  adminis- 
ter the  Training  Schools,  is  the  attached 
Departmental  policy  reasonable?  If  so,  what 
steps  are  available  for  enforcement  of  the 
policy  should  it  be  disregarded  by  any  unau- 
thorized persons  entering  the  premises  con- 
trary to  the  established  rule  or  regulation?" 

In  general,  an  administrative  agency  has  the  power  to  make 
any  reasonable  rule  or  regulation,  which  it  is  expressly  authorized 
to  make  by  statute  or  which  is  authorized  by  necessary  and  reasonable 
implication  of  the  statute. 

This  general  rule  is  stated  at  1 Am.  Jur.  2d,  Administrative 
Law,  §97,  P.  894: 

"The  power  of  administrative  agencies  to  make 
rules  and  regulations  does  not  depend  for  Its 
existence  solely  upon  express  grant.  The 
authority  of  an  administrative  agency  to  adopt 
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reasonable  rules  and  regulations,  which  are 
deemed  necessary  to  the  due  and  efficient  exer- 
cise of  the  powers  expressly  granted,  cannot 
be  questioned.  This  authority  is  implied  from 
the  power  granted.” 

Sections  105.500  to  105.530,  RSMo  Supp.  1967,  provide  that 
employees  of  public  bodies  with  certain  exception,  have  the  right 
to  form  and  Join  labor  organizations  and  present  proposals  rela- 
tive to  salaries  and  other  conditions  of  employment  through  repre- 
sentatives of  their  own  choosing. 

It  is  clear  that  the  Board  of  Training  Schools  does  have 
authority  to  promulgate  reasonable  rules  and  regulations  relating 
to  the  procedure  to  be  followed  by  unions  in  presenting  proposals 
as  provided  by  law  because  such  is  necessary  to  the  due  and  effi- 
cient exercise  of  the  statutory  power  granted  to  the  Board  of 
Training  Schools. 

The  Missouri  legislature  has  granted  the  State  Board  of  Train- 
ing Schools  broad  powers  and  duties.  Section  219.020,  RSMo,  pro- 
vides that  the  State  Board  of  Training  Schools  " * * * shall  pro- 
vide for  the  reception,  classification,  care,  activities,  correction, 
education  and  rehabilitation  of  all  Juveniles  committed  by  law  to 
its  charge  or  to  any  institution  under  its  control." 

It  is  our  view  that  the  rules  and  regulations  concerning  labor 
union  activities  on  Training  School  grounds  promulgated  February 
2,  1967  by  the  Board  of  Training  Schools  are  valid  and  within  the 
Board's  authority. 

Any  employees  of  the  State  Training  Schools  violating  these 
rules  and  regulations  are,  of  course,  subject  to  disciplinary 
action  as  if  they  had  violated  any  other  Board  rule  or  regulation. 
Furthermore,  non-employees  violating  these  rules  and  regulations 
are  subject  to  legal  sanctions,  e.g.,  one  entering  the  premises 
of  the  State  Training  Schools,  without  authority  and  in  violation 
of  the  above  rules,  could  be  prosecuted  for  trespassing. 

Yours  very  truly. 


NORMAN  H.  ANDERSON 
Attorney  General 
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LIBRARIES: 


The  Jefferson  City  Library  Board 
is  not  authorized  to  pay  lease 
rentals  on  buildings  from  the 
funds  derived  from  a tax  levy  to 
erect  public  library  buildings. 


May  20,  1969 


OPINION  NO.  kS 


Honorable  Thomas  D.  Graham 
Representative 
122  District 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Representative  Graham: 

This  opinion  is  written  to  respond  to  your  inquiries  which 
you  posed  as  follows: 

"If  the  Jefferson  City  Library  Board  leases  the 
site  to  (a)  not-for-profit  corporation  and  that  cor- 
poration then  builds  the  library  building  on  the  land 
and  leases  It  back  to  the  Library  Board  on  an  annual 
basis  until  the  corporation  has  recouped  its  money  and 
costs,  at  which  time  the  corporation  would  transfer 
all  interest  to  the  Library  Board,  can  the  Library 
Board  use  funds  realized  from  the  levy  under  Section 
182.260  'for  the  erection  of  free  public  library  build- 
ings in  the  city'  to  pay  the  rentals  to  the  not-for- 
profit  corporation  necessary  to  permit  that  corpora- 
tion to  recoup  its  Investments  and  costs?" 

You  state  in  your  letter  that  the  Jefferson  City  Library 
Board  Is  receiving  annual  revenues  from  a two  mill  levy  author- 
ized by  the  electorate  under  Section  182.260,  RSMo  1959*  for  the 
erection  of  free  public  library  buildings.  You  further  state 
that  the  Library  Board  has  purchased  a library  site  and  employed 
an  architect  who  has  prepared  preliminary  plans,  all  from  cur- 
rent revenues  under  the  two  mill  levy. 

For  disposition  of  your  inquiries  we  will  consider  initally 
the  question  of  whether  the  money  received  from  the  two  mill 
levy  Imposed  under  Section  182.260,  RSMo  1959,  (for  the  erection 
of  city  library  buildings)  can  be  used  to  pay  lease  rentals. 

Our  answer  Is  in  the  negative. 
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The  courts  have  considered  this  problem  and  In  Stephens  v. 
Bragg  City,  ( MA ) 27  SW2d  1063,  106^1,  the  court  said: 

"It  is  also  said  by  plaintiff  in  error  that  since 
the  city  had  used  $1,500  of  this  money  to  pay  attorneys' 
fees  in  litigation  to  recover  the  money  from  a default- 
ing city  treasurer,  that  manifested  an  intention  to  use 
this  money  for  general  purposes  and  that  took  away  from 
it  its  character  as  a trust  fund.  With  that  contention 
we  do  not  agree.  This  money  did  not  belong  to  the  gen- 
eral revenue  fund  of  the  city.  It  was  the  product  of 
bonds  voted  by  the  people  of  the  city  to  secure  money 
for  a specific  purpose,  and  when  the  bonds  were  issued 
and  sold  the  money  received  thereby  could  not  legally 
be  used  by  the  city  for  any  other  purpose.  The  city 
authorities  had  no  power  under  the  law  to  transfer  this 
money  to  the  general  revenue  fund  of  the  city  and  use 
it  to  pay  ordinary  debts  of  the  city.  Thompson  v.  City 
of  St.  Louis  et  al.  (Mo.  Sup.)  253  S.W.  569." 

See  also  Thompson  v.  St.  Louis  et  al , (Mo.)  253  S.W.  969,  972, 
error  dis  46  SCt.  12,  269  US  559,  70  L ed  427. 

This  utilization  of  the  funds  in  the  manner  you  propose 
would  constitute  an  unauthorized  diversion  inasmuch  as  the  funds 
have  the  attributes  of  a trust  and  can  be  applied  only  for  the 
purposes  voted  upon  by  the  electorate. 

Under  the  facts  of  this  case,  the  ballot,  as  submitted  to 
the  voters,  provided  by  its  terms,  that  the  levy  of  a two  mill 
tax  was  "for  the  erection  of  free  public  library  buildings  in 
Jefferson  City".  The  fund  derived  from  this  levy,  by  force  of 
the  above  cited  decisions  had  impressed  upon  its  ultimate  use 
by  the  Board  the  purpose  of  the  erection  of  free  public  library 
buildings . 

The  payment  from  the  funds  created  by  this  tax  levy  of 
lease  rentals  would  not  be  within  the  ambit  or  purpose  for  which 
the  tax  levy  was  voted  by  the  electorate. 

Accordingly,  we  feel  the  utilization  of  the  funds  for  the 
purpose  and  in  the  manner  proposed,  as  set  forth  In  your  letter, 
would  not  be  proper. 

Inasmuch  as  we  hold  that  funds  derived  from  the  tax  levy 
"for  the  erection  of  the  public  library  buildings"  can  not  be 
utilized  to  pay  rentals  to  the  not-for-prof it  corporation,  the 
issue  of  the  library  board's  leasing  the  land  to  the  not-for- 
profit  corporation  becomes  moot  under  the  facts.  For  this  reason, 
we  will  not  undertake  to  express  an  opinion  on  that  point  at  this 
time . 
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Honorable  Thomas  D.  Graham 


CONCLUSION 


It  Is  the  opinion  of  this  office  that  the  Jefferson  City 
Library  Board  is  not  authorized  to  pay  lease  rentals  on  build- 
ings from  the  funds  derived  from  a tax  levy  to  erect  public 
1 ibrary  buildings . 


Yours  very  truly, 

JOHN  C.  DANFORTH 
Attorney  General 
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REAL  ESTATE  COMMISSION:  (1)  the  Real  Estate  Commission  cannot 
LICENSES:  grant  a license  to  a person  whose 

license  has  been  revoked  under  Section 
339.110,  RSMo  1959;  (2)  the  Real  Estate  Commission  can  grant  a license 
to  a person  whose  license  has  been  revoked  under  Section  339.100,  RSMo 
1959,  If  such  person  makes  proper  application  and  meets  the  qualifica- 
tions of  Section  339-040,  RSMo  1959. 


OPINION  NO.  48 


April  10,  1969 


Mr.  Marvin  W.  Camp 
Executive  Secretary 
Missouri  Real  Estate 
Commission 
222  Monroe  Street 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Camp: 

This  is  in  answer  to  your  request  for  an  official  opinion  of 
this  office  concerning  the  question  whether  the  Real  Estate  Com- 
mission can  grant  a real  estate  license  to  a person  whose  license 
has  previously  been  revoked. 

Section  339.040,  RSMo  1959,  which  provides  the  qualifications 
for  a real  estate  license,  makes  no  mention  that  a person  whose 
license  has  previously  been  revoked  is  not  qualified  for  a license. 
Therefore,  the  answer  to  your  question  depends  on  the  effect  of  a 
revocation  provided  for  in  both  Section  339.100,  RSMo  1959,  and 
Section  339.110,  RSMo  1959. 

Section  339.110  provides  as  follows: 


"When  during  the  term  of  any  license  issued  by 
the  commission  the  licensee  shall  be  convicted 
in  a court  of  competent  Jurisdiction  in  the  state 
of  Missouri  or  any  state,  including  federal 
courts,  of  forgery,  embezzlement,  obtaining 
money  under  false  pretenses,  extortion,  criminal 
conspiracy  to  defraud,  or  other  like  offense 
or  offenses  and  a duly  certified  or  exemplified 
copy  of  the  record  in  such  proceedings  shall 
be  filed  with  the  commission,  the  commission 
shall  revoke  forthwith  the  license  by  it  there- 
tofore issued  to  the  licensee  so  convicted.  No 


Mr.  Marvin  W.  Camp 


license  shall  be  issued  by  the  commission  to 
any  person  known  by  it  to  have  been  convicted 
of  forgery,  embezzlement,  obtaining  money  under 
false  pretenses,  extortion,  criminal  conspiracy 
to  defraud,  or  other  like  offense  or  offenses, 
or  association  or  copartnership  of  which  such 
person  is  a member,  or  to  any  association  or 
copartnership  of  which  such  person  is  an  of- 
ficer, or  in  which  as  a stockholder  such  person 
had  or  exercises  a controlling  interest  either 
directly  or  indirectly." 

It  is  our  opinion  that  Section  339.110  explicitly  prohibits 
the  Commission  from  issuing  a license  to  any  person  convicted  of 
the  listed  offenses  and,  therefore,  in  answer  to  your  question, 
the  Commission  cannot  issue  a license  to  any  person  whose  license 
has  previously  been  revoked  for  such  offenses. 

Section  339.100  empowers  the  Commission  to  suspend  or  revoke 
licenses  for  eleven  listed  causes.  This  section  reads  in  part  as 
follows : 


"The  commission  may  upon  its  own  motion,  and 
shall  upon  written  complaint  filed  by  any  per- 
son, investigate  the  business  transactions  of 
any  real  estate  broker  or  real  estate  sales- 
man and  shall  have  the  power  to  suspend  or 
revoke  any  license  obtained  by  false  or  fraudu- 
lent representation  or  if  the  licensee  is  per- 
forming or  attempting  to  perform  any  of  the 
following  acts  or  is  deemed  to  be  guilty  of:  * * *" 

We  find  no  provision  in  Chapter  339  which  discusses  the  effect 
of  a suspension  or  revocation  under  Section  339.100. 

The  terms  suspend  and  revoke  are  distinguishable.  Hanson  v. 

State  Board  of  Medical  Examiners  et  al,  220  Iowa  357,  260  N.  W. 

68,  70;  Martinka  v.  Hoffman,  214  Minn.  3^6,  9 N.W.2d  13,  17;  Webster's 
Third  New  International  Dictionary.  To  suspend  as  directed  by  Sec- 
tion 339.100  is  to  cause  to  cease,  temporarily  or  for  a time  pre- 
scribed, Reynolds  v.  State  Board  of  Equalization,  Cal.App.,  162 
P.2d  735,  739;  Webster's  Third  New  International  Dictionary,  where 
to  revoke  under  the  statute  is  to  annul  or  terminate  that  which  has 
been  granted.  Reynolds  v.  State  Board  of  Equalization,  29  Cal. 2d 
137,  173  P.2d  551,  553;  Burns  v.  State,  Tex.Civ.App. , 76  S.W.2d  172; 
Webster's  Third  New  International  Dictionary. 

Unless  there  is  a specific  statutory  prohibition  as  in  Sec- 
tion 339.110,  a new  license  can  be  granted  upon  proper  application 
to  a person  who  has  previously  had  a license  revoked.  Burns  v.  State, 
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supra;  State  v.  Otterholt,  234  Iowa  1286,  15  N.W.2d  529,  532;  Hanson 
v.  State  Board  of  Medical  Examiners,  supra,  l.c.  260  N.W.  70.  Ac- 
cordingly, it  is  our  opinion  that  the  Commission  can  grant  a real 
estate  license  to  a person  whose  license  has  been  revoked  under  Sec- 
tion 339.100  if  such  person  makes  proper  application  and  meets  the 
qualifications  of  Section  339.040. 


CONCLUSION 

It  is  the  opinion  of  this  office  that:  (1)  the  Real  Estate 
Commission  cannot  grant  a license  to  a person  whose  license  has 
been  revoked  under  Section  339.110,  RSMo  1959;  (2)  the  Real  Estate 
Commission  can  grant  a license  to  a person  whose  license  has  been 
revoked  under  Section  339.100,  RSMo  1959,  if  such  person  makes  pro- 
per application  and  meet3  the  qualifications  of  Section  339.040, 
RSMo  1959. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Walter  W.  Nowotny,  Jr. 

^Yours  very  tnj*iv, 

JOHN  C.  DANFORTH 
Attorney  General 
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Answer  by  letter-Wieler 

March  3>  1969 


OPINION  LETTER  NO.  ^9 


Honorable  Harry  Wiggins,  Supervisor 
State  Department  of  Liquor  Control 
Broadway  State  Office  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Wiggins: 


This  Is  In  response  to  your  request  for  an  opinion  from  this 
office  as  to  whether  a licensee  with  a set-up  (C.O.L.)  license  can 
suggest  or  require  that  a patron  deposit  his  liquor  with  the  licensee, 
who  provides  a bar  and  storage  area  for  this  purpose  and  will  then 
mix  drinks  as  ordered  by  the  patron  for  a certain  price.  Also,  you 
have  asked  for  our  opinion  as  to  when  an  establishment  where  food, 
beverages,  or  entertainment  are  provided  for  compensation  but  which 
does  not  possess  a set-up  license  can  allow  consumption  of  intoxi- 
cating liquor  on  the  premises  between  the  hours  of  1:30  a.m.  Sunday 
and  6:00  a.m.  Monday. 


As  to  your  first  question,  it  Is  our  opinion  that  there  Is 
nothing  wrong  with  the  current  practice  of  certain  3et-up  licensees 
who  store  their  patrons ' bottles  and  then  charge  for  mixing  drinks . 
This  does  not  violate  any  of  the  liquor  laws  of  the  State  of  Missouri 
as  the  licensee  Is  not  selling  liquor  but  merely  charging  for  his 
services  in  mixing  the  drink  and  providing  the  ’’set-up.” 


As  to  your  second  question.  It  is  our  opinion  that  an  estab- 
lishment where  food,  beverages  or  entertainment  are  sold  or  provided 
for  compensation  but  which  does  not  possess  a set-up  license  can 
allow  the  consumption  of  intoxicating  liquor  on  the  premises  between 
the  hours  of  6:00  a.m.  and  10:00  p.m.  on  Sunday.  We  call  your  at- 
tention to  paragraph  1,  Section  311.^80,  RSMo  1959,  which  provides: 

”1.  It  shall  be  unlawful  for  any  person  op- 
erating any  permises  where  food,  beverages  or 
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entertainment  are  sold  or  provided  for  compen- 
sation, who  does  not  possess  a license  for  the 
sale  of  intoxicating  liquor,  to  permit  the 
drinking  or  consumption  of  intoxicating  liquor 
in,  on  or  about  said  premises  between  ten  P.M. 
and  six  A.M.  the  following  day,  without  having 
a license  as  in  this  section  provided." 

This  only  prohibits  consumption  of  intoxicating  liquor  on  the  pre- 
mises between  the  hours  of  10:00  p.m.  to  6:00  a. in.  daily,  therefore, 
consumption  between  the  hours  of  6:00  a.m.  to  10:00  p.m.  daily  is 
legal.  See  also  Attorney  3eneral  Opinion  No.  21,  issued  to  the 
Honorable  Bill  Davenport  on  April  11,  1952  (copy  attached). 

Therefore,  it  is  our  opinion  that: 

1.  A licensee  with  a set-up  (C.O.L.)  license  cam  request  or 
require  that  its  patrons  deposit  their  liquor  with  the  licensee, 
who  will  then  mix  drinks  on  demand  and  charge  for  his  services. 

2.  An  establishment  where  food,  beverages  or  entertainment 
are  sold  or  provided  for  compensation  but  which  does  not  possess 

a liquor  license  can  permit  the  consumption  of  intoxicating  liquor 
on  the  premises  between  the  hours  of  6:00  a.m.  to  10:00  p.m.  on 
Sunday . 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosure:  Op.  No.  21 

*1-11-52,  Davenport 


SCHOOLS:  (1)  The  Board  of  Education  of  the 

TRUSTS:  Chillicothe  R-2  School  District  is 

CHARITY:  the  "Chillicothe  School  Committee" 

as  the  term  is  used  in  the  will  of 
Florence  Pendleton. 

(2)  A public  school  board  may  act  as  trustee  of  a charitable  trust, 
the  purpose  of  which  is  an  authorized  function  of  the  school  dis- 
trict . 

(3)  A public  school  district  by  use  of  private  trust  funds  may  pro- 
mote the  continuing  education  of  its  residents  through  non-interest 
loans  for  higher  education. 

(*0  Where  a public  school  district  is  the  trustee  of  a charitable 
trust,  discriminatory  limitations  on  the  trust  based  on  race,  reli- 
gion, national  origin,  or  sex  are  void  and  unenforceable.  However, 
such  invalid  provisions  do  not  void  a trust  where  the  intent  of  the 
testator,  as  seen  from  the  will  itself,  is  to  create  a charitable 
trust  in  any  event;  but  such  trust  is  to  be  enforced  without  regard 
to  the  invalid  provisions. 


OPINION  NO.  52 


July  1,  1969 


Honorable  Ronald  L.  Somerville 
State  Senator,  District  12 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Senator  Somerville: 

This  official  opinion  is  issued  in  response  to  your  request 
for  a ruling  of  this  office.  Your  inquiry  relates  to  the  following 
situation: 

Florence  Pendleton,  a resident  of  the  State  of  Maine,  by  will 
established  a trust  for  the  purpose  of  providing  "non-interest  loans 
[to  attend  college]  to  needy  male  graduates  of  the  Chillicothe  Public 
High  School,  Chillicothe,  Missouri.  Said  loans  are  to  be  awarded 
only  to  'white  persons  of  the  Protestant  faith'."  The  person  first 
named  by  testatrix  as  trustee  apparently  predeceased  the  testatrix. 

In  this  event,  the  will  provided  that  the  trustee  be  "The  Chillicothe 
School  Committee." 

Your  request  presents  the  following  questions: 
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"1.  Can  the  Board  of  Education  of  the  Chillicothe 
R-2  School  District  qualify  as  the  'Chillicothe 
School  Committee'  under  the  will  of  the  deceased? 

"2.  If  so,  does  the  Board  of  Education  of  the 
Chillicothe  R-2  School  District  have  the  autho- 
rity to  administer  the  trust  created  by  the  will 
of  the  deceased?" 

By  a later  letter  you  add  the  following  question: 

3.  Do  the  discriminatory  provisions  in  the  will 
cause  the  entire  trust  to  be  void? 

I. 

With  respect  to  the  first  question,  i.e.,  whether  or  not  the 
Chillicothe  Board  of  Education  qualifies  as  the  "Chillicothe  School 
Committee"  under  the  terms  of  the  will,  it  is  our  opinion  that  it 
does.  Since  the  deceased  was  a resident  of  the  State  of  Maine,  the 
law  of  such  state  is  applicable  in  determining  whether  or  not  the 
Chillicothe  Board  of  Education  qualifies  as  trustee  under  the  terms 
of  the  trust.  The  general  rule  with  respect  to  testamentary  trusts 
is  that  the  will  itself,  as  properly  construed,  determines  who  the 
trustees  are  to  be.  See  96  C.J.S.,  Wills,  Section  1025.  In  con- 
struing the  will,  the  intention  of  the  testator  is  crucial  to  any 
determination.  With  respect  to  the  naming  of  beneficiaries,  the 
Maine  Supreme  Court  has  announced: 

"It  is  a familiar  rule  of  interpretation  that 
when  the  name  or  designation  in  the  will  does 
not  designate  with  precision  any  person  or 
corporation,  but  so  many  of  the  circumstances 
concur  to  indicate  that  a particular  person  or 
corporation  was  intended  and  no  similar  conclu- 
sive circumstances  appear  to  distinguish  any 
other  beneficiary,  the  person  or  corporation 
thus  shown  to  be  intended  will  take.*  * *" 

State  Trust  Co.  v.  Pierce,  136  A.  289,  289  (Me. 

1927). 

In  construing  the  intent  of  the  testatrix,  it  is  important  to 
note  that  the  entity  which  is  called  a District  Board  of  Education 
in  Missouri  is  known  as  a School  Committee  in  Maine.  Under  the  au- 
thority of  20  M.R.S.A.,  Sections  ^71,  ^72  and  ^73,  the  members  of 
the  Supervisory  School  Committee  in  Maine  are  given  the  authority 
to  manage  the  schools,  determine  the  courses,  dismiss  teachers,  ex- 
pel students,  determine  who  is  to  attend  schools  and  to  carry  out 
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the  duties  generally  carried  out  by  school  boards  In  the  State  of 
Missouri.  See  Chapter  165,  RSMo.  Under  these  circumstances,  it  is 
our  view  that  the  testatrix  could  not  have  intended  any  entity  other 
than  the  Board  of  Education  of  the  Chillicothe  R-2  School  District 
by  the  use  of  the  term  "Chillicothe  School  Committee"  in  her  will. 


II. 


With  respect  to  the  second  question,  does  the  Chillicothe 
School  Board  have  the  authority  to  adminster  the  trust  created  by 
the  will  of  the  deceased,  it  has  been  said  that: 

"Municipal  corporations  may  hold  property  for 
charitable  uses,  and  they  may  be  compelled  in 
equity  to  administer  and  execute  the  trusts 
reposed  in  them.*  * *"  Barkley  v.  Donnelly, 

112  Mo.  561,  575  (1892)  (Here  City  of  Kansas 
City  was  trustee  of  charitable  trust  to  build 
orphanage ) 

The  City  of  St.  Louis  can  be  a trustee: 

"*  * the  trusts,  with  which  they  are  clothed 
and  whose  performance  they  voluntarily  undertake, 
are  not  inconsistent  with  nor  foreign  to  the  pur- 
poses for  which  they  were  instituted,  there  is  no 
reason  why  they  should  be  restrained  from  becoming 
trustees.*  * *"  Chambers  v.  City  of  St.  Louis,  29 
Mo.  5**3,  578  (185T5T: 

In  the  case  of  Ramsey  v.  City  of  Brookfield,  237  S.W.2d  143 
(Mo.  1951),  the  Court  upheld  the  power  of  the  city  to  be  a trustee 
for  the  purpose  of  building  and  maintaining  a city  hospital.  The 
Court  stated,  l.c.  145: 

"*  * *A  municipal  corporation  may  act  as  trustee 
of  a charitable  trust  the  purpose  of  which  is  an 
authorized  function  of  the  municipality.*  * *" 

We  are  unable  to  find  any  case  before  the  courts  of  this  state 
or  any  other  state  which  rules  upon  the  question  of  whether  or  not 
a public  school  district  of  this  state  may  be  a trustee  of  a chari- 
table trust.  Section  177.011,  RSMo  Supp . 1967,  and  other  statutes 
do  authorize  school  districts  of  this  state  to  hold  title  to  pro- 
perty for  school  purposes.  We  are  of  the  opinion  that  the  rule 
stated  in  the  Ramsey  case,  supra,  is  applicable  to  public  school 
districts.  See  further:  Bogert  on  Trusts  and  Trustees,  Second 
Edition,  Section  328,  page  721;  15  Am.  Jur.  2d,  Charities,  Section  48. 
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Having  concluded  that  the  Chillicothe  School  Board  has  the  au- 
thority to  be  the  trustee  of  a charitable  trust  for  purposes  within 
its  corporate  powers,  the  question  arises  as  to  whether  or  not  this 
trust  is  within  the  powers  of  a public  school  district. 

The  trust  involved  provides  for  non-interest  loans  for  high 
school  graduates  for  the  purposes  of  college  or  university  educa- 
tion. It  is  clear  that  the  public  school  board  does  not  have 
statutory  authority  to  use  state  and  local  revenue  for  this  Dur- 
pose.  The  question  remains,  however,  whether  they  may  use  private 
funds,  such  as  this  trust,  for  such  a purpose. 

In  Opinion  No.  100,  Hearnes,  1-18-66  (copy  enclosed),  we 
discussed  at  length  the  fundamental  power  of  a public  school  dis- 
trict and  expressed  the  opinion  that  the  school  district  has  the 
power  to  provide  an  education  for  all  residents  of  the  district 
without  regard  to  age.  This  power  is  necessarily  implied  from  the 
statutes  creating  the  school  districts.  Therefore,  based  upon  this 
Opinion,  we  are  of  the  view  that  a school  district  may  promote  con- 
tinued education  of  residents  of  the  school  district  through  the 
use  of  private  trust  funds.  Whether  or  not  the  trust  should  be 
accepted  is,  of  course,  within  the  sound  discretion  of  the  school 
board. 

It  is  the  opinion  of  this  office  that  the  Chillicothe  R-2 
School  District  has  the  authority  to  administer  the  trust  created 
by  the  will  of  Florence  Pendleton. 

III. 

Your  final  inquiry  relates  to  the  discriminatory  provisions 
of  the  will  which  restrict  beneficiaries  to  white  male  students  of 
the  Protestant  faith. 

Assuming  that  the  Chillicothe  R-2  School  District  qualifies  as 
trustee,  the  legal  title  and  the  responsilibity  for  maintaining 
the  trust  will  vest  in  an  agency  of  the  State  of  Missouri;  i.e.,  a 
public  school  district.  This  being  so,  the  matter  is  necessarily 
governed  by  the  Fourteenth  Amendment  to  the  United  States  Constitu- 
tion. Under  the  doctrine  of  equal  protection,  the  discriminatory 
limitations  of  race  and  religion  are  void  and  unenforceable.  See 
Commonwealth  v.  Pennsylvania  et  al  v.  Board  of  Directors  of  City 
trusts  of  the  City  of  Philadelphia,  353  U.S.  230  (1957). 

Also,  it  is  our  opinion  that  the  discriminatory  limitation 
with  respect  to  sex  is  void  and  unenforceable.  The  Fourteenth 
Amendment  does  not  allow  prejudicial  disparities  unless  there  is 
rational  Justification  for  discrimination.  See  Gruenwald  v.  Gardner, 
390  F. 2d  591,  592  (2nd  Cir.  1968).  In  White  v.  Crook,  2$1  F.  Supp. 
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401  (M.D.Ala.  1966),  a law  which  excluded  women  from  jury  duty  was 
found  to  be  unconstitutional  in  that  it  violated  equal  protection 
of  the  law  under  the  Fourteenth  Amendment.  In  Karczewskl  v . Baltimore 
and  Ohio  Railroad  Company,  274  F.  Supp.  1969  (N.D.Ill.  1967),  a law 
which  prohibited  a woman  from  seeking  damages  for  loss  of  consortium 
while  permitting  her  husband  to  do  so  was  found  to  be  unconstitutional 
in  that  it  violated  the  Equal  Protection  Clause  of  the  Fourteenth 
Amendment.  We  find  no  rational  justification  for  excluding  members 
of  the  female  sex  from  the  provisions  of  this  trust.  The  obtaining 
of  a college  education  is  important  for  everyone  in  this  day  and 
age  and  an  otherwise  properly  qualified  individual  should  not  be 
denied  the  benefits  of  a trust  of  this  nature  because  of  her  sex. 

However,  it  is  our  view  that  these  void  and  unenforceable 
discriminatory  limitations  do  not  effect  the  overall  validity  of 
this  trust.  Maine  case  law  indicates  that  charitable  trusts  are  to 
be  construed  liberally,  Prime  v.  Harmon,  113  A.  738  (Me.  1921),  and 
that  valid  provisions  in  a trust  should  be  allowed  to  stand  even 
though  certain  provisions  must  be  invalidated,  if  such  is  within 
the  intention  of  the  testatory.  True  Real  Estate  Company  v.  True, 

99  A.  627  (Me.  1917).  This  is  in  keeping  with  the  general  rule  of 
construction  in  testamentary  trusts,  i.e.,  "*  * *to  adopt  that  con- 
struction which  will  effectuate  a will  as  far  as  possible,  upholding 
the  valid  while  striking  down  the  invalid,  in  order  to  carry  out  the 
intention  of  the  testator,  as  long  as  the  general  scheme  and  purpose 
of  the  testatory  is  not  defeated*  * *"  Brant  v.  Brant,  273  S.W.2d 
734,  737  (St.  L.  Mo.  App.  195*0.  Other  jurisdictions,  in  considering 
this  problem,  have  allowed  testamentary  trusts  of  this  nature  to  be 
imposed  minus  the  discriminatory  provisions.  See  Commonwealth  of 
Pennsylvania  v.  Brown,  392  F.2d  120,  25  A.L.R.3rd  724  (3rd  Cir.  T968), 
cert,  denied,  391  U.S.  921  (1968)  and  the  Annotation  following,  at 
25  A.L.R.3rd  736,  Section  6. 

It  is  our  opinion  that  the  testatrix  in  this  instance,  did  not 
intend  that  the  entire  charitable  trust  be  voided  because  of  the 
invalidity  of  certain  provisions.  As  proof  of  this,  we  quote  three 
paragraphs  from  her  will: 

"It  is  my  purpose  and  intent  to  exclude  from  the 
provisions  of  this  will,  any  relatives  or  close 
friends  which  I may  have,  my  intention  being 
to  further  the  educational  opportunities  of 
the  above  mentioned  recipients. 

"Notwithstanding  any  of  the  foregoing  provisions 
the  trustee,  above  named,  or  his  successor  shall 
have  full  discretion  as  to  the  choice  of  indivi- 
duals receiving  such  loans,  the  amount  of  such 
loans,  the  time  of  granting  of  such  loans  and 
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the  worthiness  of  the  institution  in  which  a 
prospective  recipient  of  a loan  shall  persue  his 
course  of  education. 

"If  at  some  future  time  the  income  and  principal 
from  the  fund  cannot  be  usefully  applied  to  such 
loans,  it  may  be  used  by  the  trustee  for  some 
other  purpose  which  will  qualify  as  a charitable 
deduction  under  the  Internal  Revenue  Code  as 
Amended,  and  which  will  permit  apnropriate  re- 
cognition of  the  intent  of  the  gift." 


CONCLUSION 


Therefore,  we  are  of  the  ooinion  that: 

(1)  The  Board  of  Education  of  the  Chillicothe  R-2  School  Dis- 
trict is  the  "Chillicothe  School  Committee"  as  the  term  is  used  in 
the  will  of  Florence  Pendleton. 

(2)  A public  school  board  may  act  as  trustee  of  a charitable 
trust,  the  purpose  of  which  is  an  authorized  function  of  the  school 
district . 

(3)  A public  school  district  by  use  of  private  trust  funds  may 
promote  the  continuing  education  of  its  residents  through  non-interest 
loans  for  higher  eduation. 

(4)  Where  a public  school  district  is  the  trustee  of  a charitable 
trust,  discriminatory  limitations  on  the  trust  based  on  race,  reli- 
gion, national  origin,  or  sex  are  void  and  unenforceable.  However, 
such  invalid  provisions  do  not  void  a trust  where  the  intent  of  the 
testator,  as  seen  from  the  will  itself,  is  to  create  a charitable 
trust  In  any  event;  but  such  trust  is  to  be  enforced  without  regard 

to  the  invalid  provisions. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Richard  L.  WIeler. 


Yours  very  truly, 

VtOwO? 

JOHN  C.  DANFORTH 
Attorney  General 


Enclosure:  Op.  No.  100 

1-18-66,  Hearnes 


-6- 


Opinion  Ro.  54 
Answered  by  la tier -Mansur 


Honorable  J ahn  H.  Hit  tend  or  f 
Assistant  Prosecuting  Attorney 
Praa&lin  County  C Mart  House 
Union,  Missouri  63034 

Deer  Mr.  Mlttendorfs 

This  la  in  response  to  your  letter  requesting  an  opinion 
from  this  office  on  whether  s director  who  wss  duly  elected  and 
qualified  as  a director  of  a hospital  district  becomes  disqual- 
ified by  changing  his  residence  from  the  hospital  district  from 
which  he  wee  originally  elected. 

We  ere  enclosing  herewith  e copy  of  an  opinion  issued  by 
thla  office  on  December  30,  1 <jC&,  to  Honorable  William  Fichte, 
Representative  of  Platte  County,  Missouri  House  of  Representa- 
tives, in  which  It  wss  ruled  that  when  a director  of  e water 
district  moves  outside  of  the  district  from  which  he  was  elected 
or  appointed  with  intent  to  permanently  reside  outside  of  the 
district  he  forfeits  his  office. 

The  residence  requirements  for  a director  of  s water 
district  under  Section  247.  (>4o,  RSKo*.  are  similar  to  the 
requirements  far  e director  of  e hospital  district  under  Section 
206,090,  BS5tn,  Supp,  We  believe  the  seme  principles  of  law 
which  era  discussed  in  the  enclosed  opinion  regarding  a director 
of  e water  district  apply  to  e director  of  e hospital  district 
and  the  sene  conclusion  should  be  reached. 


Bonoreble  John  B.  Kit  tend  orf 


It  U dot  opinion  that  when  a duly  • tec  tad  director  of  a 
heap! tel  dtetrict  changes  hi*  residence  free  the  hospital  district 
with  the  intent  to  permanently  reside  outside  the  district  he 
thereby  forfeits  his  office  as  director  of  the  hospital  dlatrict. 

Yours  very  truly. 


JOBS  C.  OAXFOinS 
Attorney  Oenaral 
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CHIROPRACTIC: 

RULES  AMD  REGULATIONS: 


That  part  of  Rule  l6.*l(b)  of  the 
Personnel  Advisory  Board  which  pro- 
vides that  only  physicians  may  verify 
certificates  of  sick  leave  for  state  employees  is  invalid,  and  to 
carry  out  the  Intention  of  the  legislature  the  rule  should  also  pro- 
vide that  a chiropractor  is  legally  qualified  to  verify  the  certificate 
required  for  sick  leave  resulting  from  an  illness  he  Is  legally  au- 
thorized to  treat. 


OPINION  NO.  55 

March  13,  1969 


Honorable  Joe  D.  Holt 
State  Representative 
District  102 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Representative  Holt: 

This  is  in  response  to  your  request  for  an  official  opinion 
concerning  the  validity  of  that  oart  of  Rule  l6.lJ(b)  of  the  State 
Personnel  Division  and  State  Advisory  Board  which  reads  as  follows: 

"'In  all  cases  where  an  employee  has  been  ab- 
sent on  sick  leave  he  shall  immediately  upon 
return  to  work  submit  a statement  that  such 
absence  was  due  to  illness  and,  in  cases  where 
such  absence  exceeds  five  working  days,  such 
statement  shall  be  verified  by  a written  certi- 
ficate executed  by  a physician.'" 

You  question  the  validity  of  this  rule  inasmuch  as  it  precludes 
verification  of  the  certificate  by  a chironractor . A chirooractor 
is  not  a physician.  Opinion  Attorney  General  No.  1^3,  Akers,  5-2-68. 
a cony  of  which  is  enclosed. 

The  legislature  has  recognized  the  status  of  both  physicians 
and  chiropractors.  Section  33*1.010,  RSMo,  is  as  follows: 

"It  shall  be  unlawful  for  any  Derson  not  now 
a registered  physician  within  the  meaning  of 
the  law  to  practice  medicine  or  surgery  in  any 
of  its  department,  or  to  profess  to  cure  and 
attempt  to  treat  the  sick  and  other  afflicted 
with  bodily  or  mental  Infirmities,  or  engage 
in  the  practice  of  midwifery  in  this  state, 
except  as  herein  provided." 


Honorable  Joe  D.  Holt 


The  practice  of  chiropractic  is  defined  in  Section  331* 010 » RSMo, 
as  follows: 

"The  practice  of  chiropractic  is  hereby  de- 
fined to  be  the  science  and  art  of  palpating 
and  adjusting  by  hand  the  movable  articula- 
tions of  the  human  spinal  column,  for  the 
correction  of  the  cause  of  abnormalities  and 
deformities  of  the  body.  It  shall  not  include 
the  use  of  operative  surgery,  obstetrics, 
osteopathy,  nor  the  administration  or  pre- 
scribing of  any  drug  or  medicine.  The  practice 
of  chiropractic  is  hereby  declared  not  to  be 
the  practice  of  medicine  and  surgery  or  osteo- 
pathy within  the  meaning  of  chapter  337,  RSMo, 
and  not  subject  to  the  provisions  of  said 
chapter. " 

The  manner  in  which  the  legislature  regards  chiropractic  practi- 
tioners is  stated  in  Section  331»0^0>  RSMo,  as  follows: 

"Chiropractic  practitioners  shall  be  subject 
to  the  state  and  municipal  regulations  relating 
to  the  control  of  contagious  diseases,  the  re- 
porting and  certifying  of  deaths,  and  all  matters 
pertaining  to  public  health,  and  such  reports 
shall  be  accepted  by  the  officer  or  department 
to  whom  such  report  is  made." 

The  legislature,  therefore,  has  recognized  two  distinct  healing 
professions  or  procedures  for  the  cure  and  treatment  of  illnesses. 

One  deals  with  the  administration  of  drugs  and  the  performance  of 
surgery,  while  the  other  is  limited  to  the  science  and  art  of  pal- 
pating and  adjusting  by  hand  the  movable  articulations  of  the  soinal 
column.  The  statutes  do  not  distinguish  between  chiropractors  and 
physicians  as  to  their  competency  with  respect  to  matters  falling 
within  the  purview  of  subjects  with  which  the  statutes  require  phy- 
sicians and  chiropractors  to  be  informed. 

In  Harder  vs.  Thrift  Construction  Company,  53  S.W.2d  3^,  loc. 
cit.  page  37,  the  St.  Louis  Court  of  Appeals  stated: 

"Appellants  complain  of  the  competency  of  the 
testimony  of  the  chiropractor,  but  we  see  no 
merit  to  the  point.  His  testimony  went  only 
to  matters  failing  within  the  purview  of  sub- 
jects with  which  the  statute  (section  135^9, 

R.  S.  1929,  Mo.  St.  Ann.  § 135^9)  requires  a 
chiropractor  to  be  informed,  and  therefore  he 
was  a competent  witness  upon  the  matters 
covered  by  his  testimony.  * * *" 
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The  power  of  the  Board  to  prescribe  rules  and  regulations 
is  not  the  power  to  make  law,  for  no  such  power  can  be  delegated 
by  the  legislature,  but  the  power  to  carry  into  effect  the  will  of 
the  legislature  as  expressed  in  the  statutes.  A regulation  which 
does  not  do  this  but  operates  to  create  a rule  out  of  harmony  with 
the  statute  is  a mere  nullity.  In  Northern  Natural  Gas  Company  v. 
O'Malley,  277  F.2d  128,  the  court  stated: 

"*  * * A right  clearly  created  by  statute 
cannot  be  taken  away  by  regulation.  * * *" 

The  effect  of  the  denial  of  certification  by  a chiropractor 
is  that  the  person  who  is  treated  by  a chiropractor  could  not  be 
granted  sick  leave  until  he  has  consulted  a physician.  The  annoy- 
ance and  expense  of  such  a consultation  naturally  would  prevent 
many  persons  from  employing  a doctor  of  chiropractic  even  if  they 
prefer  that  method  of  treatment. 

It  is  true  that  chiropractors  cannot  administer  drugs  or  per- 
form surgery  with  the  use  of  instruments.  Assuming  that  they  cannot 
administer  antitoxin,  for  example,  in  the  treatment  of  diphtheria 
or  amputate  an  arm  hopelessly  crushed,  such  patients  as  they  do 
treat  by  permitted  methods  should  not  be  denied  their  sick  leave 
without  undue  annoyance  and  expense  when  the  practitioner  is  com- 
petent to  treat  the  illness  in  question. 

Clearly,  a licensed  chiropractor  who  practices  with  the  sanc- 
tion of  law  practices  "for  the  correction  of  the  cause  of  abnormali- 
ties and  deformities  of  the  body"  within  the  meaning  of  Section 
331.010.  A patient  who  employs  a person  licensed  to  practice  should 
not  be  subjected  to  the  additional  annoyance  and  expense  of  employing 
a physician  when  the  law  does  not  require  it. 

The  Board  cannot,  by  regulation,  alter  or  amend  the  law.  All 
it  can  do  is  to  regulate  the  mode  of  proceeding  to  carry  into  ef- 
fect what  the  legislature  has  enacted.  The  statutes  clearly  Include 
both  physicians  and  chiropractors  as  members  of  the  healing  arts. 

The  regulation  seeks  to  confine  the  operation  of  the  statutes  to 
physicians  only.  This  is  manifestly  an  attempt  to  put  into  the 
body  of  the  statute  a limitation  which  the  legislature  did  not 
think  it  necessary  to  prescribe.  Therefore,  the  Personnel  Board 
is  acting  arbitrarily,  beyond  the  scone  of  its  authority,  in  dis- 
tinguishing between  the  healing  professions  recognized  by  the  legis- 
lature and  is  in  effect  prescribing  the  kind  of  health  care  permissible 
for  state  employees. 

The  justisf ication  for  Rule  16.4(b)  is  to  screen  out  malingerers, 
not  to  put  the  Personnel  Board  in  the  business  of  making  qualita- 
tive distinctions  between  types  of  healing  arts.  In  order  that  the 
rule  may  carry  into  effect  the  will  of  the  legislature  as  expressed 
in  the  statutes,  the  rule  must  be  expanded  to  permit  a chiropractor 
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to  verify  the  required  certificate  when  the  absence  was  due  to  an 
Illness  for  which  the  legislature  has  authorized  treatment  by  a 
licensed  chiropractor. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  that  part  of  Rule  16.4 
(b)  of  the  Personnel  Advisory  Board  which  provides  that  only  physi- 
cians may  verify  certificates  of  sick  leave  for  state  employees  is 
invalid,  and  to  carry  out  the  intention  of  the  legislature  the  rule 
should  also  provide  that  a chiropractor  is  legally  qualified  to 
verify  the  certificate  required  for  sick  leave  resulting  from  an 
illness  he  is  legally  authorized  to  treat. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  L.  J.  Gardner. 


v Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosure:  Op.  No.  148 

5-2-68,  Akers 
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OPINION  NO.  56 

Answered  by  Letter  - Nowotny 


February  3*  1969 


Honorable  Hunter  Phillips 
Chairman  of  State  Tax  Commission 
State  of  Missouri 
Jefferson  City,  Missouri  6‘>131 

Dear  Chairman  Phillips < 

This  is  In  answer  to  your  request  for  sn  opinion  of  this 
office  as  to  whether  the  Board  of  Kquallratlon  of  s first  class 
county  can  remove  from  the  assessment  list  property  which  has 
been  placed  on  the  list  by  the  assessor  if  the  Board  finds  that 
the  property  is  not  subject  to  taxation. 

Section  13&.100,  RSHo  1959  provides  for  the  functions  of 
the  Board  of  Equalisation  of  first  class  counties,  and  subsection 
2 reads  in  part  as  follows: 

" • • * provided  further  that  said  board  of 
equalization  shall  meet  thareafter  at  least 
once  e month  for  the  purpose  of  hearing  al- 
legations of  erroneous  assessments,  double 
assessment*  and  clerical  errors,  and  upon 
satisfactory  proof  thareof  shall  correct 
such  errors  and  certl fy  the  ease  to  the 
county  clerk  and  county  collector." 

The  question  Is  whether  the  term  "erroneous  assessments"  re- 
fers to  the  assessment  of  exempt  property.  If  so,  then  Section 
13&.100  supra,  clearly  allows  the  Board  the  right  to  determine 
tax  exempt  property. 

Enclosed  is  a copy  of  Attorney  General  Opinion  No.  76,  dated 
April  29,  19**.  issued  to  the  Honorable  Marion  Robertson,  dealing 
with  the  same  question  in  relation  to  county  courts.  The  opinion 
turned  there,  ea  here,  upon  the  definition  of  the  same  term  "erro- 
neous assessments'*  as  used  in  Section  137.273,  RSMo.  The  opinion 
held  that  the  term  "erroneous  assessments"  Included  the  assessaent 
of  tax  axempt  property  and  accordingly  that  a county  court  could  re- 
move any  tax  exempt  property  from  the  rolls. 


Honorable  itunter  Phillip* 


We  hold  that  the  definition  In  Opinion  Jto.  76  applies  here 
end  therefore  the  Board  of  Eaualls*tion  cf  a first  class  county 
can  remove  from  the  assessment  list  property  that  the  Board  finds 
is  exempt  from  taxation. 

Very  truly  yours . 


JQ;&i  C.  liANFORTH 

Ends;  Up.  Ho.  T6.  AltOKNXY  aENEML 
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CONSERVATION  COMMISSION:  The  Missouri  Conservation  Commission  has  the 

FISH  AND  GAME:  authority  to  regulate  the  method  and  manner  of 

LICENSES*  * taking  predatory  animals  and  that  Rule  IV, 

Section  4.10  of  the  Wildlife  Code  of  Missouri, 
1969,  is  a lawful  exercise  of  that  authority. 


November  6>  1969 


OPINION  NO.  57 


Honorable  A.  F.  Turner 
Prosecuting  Attorney 
Wright  County 

Mountain  Grove  Nattonal  Bank  Building 
Post  Office  Box  110 
Mountain  Grove,  Missouri  65711 

Dear  Mr.  Turner: 

On  July  30,  1968,  this  office  received  an  opinion  request  from  you  as  follows: 

"We  have  had  several  requests  from  coyote  and 
wolf  hunters  as  to  their  coming  under  the  law 
with  regard  to  weapons.  They  wonder  if  they 
have  to  like  other  hunters  do,  since  they  are 
hunting  predators,  they  wonder  if  they  cannot 
have  their  guns  loaded. 

"We  would  appreciate  you  letting  us  know  if 
you  feel  under  the  applicable  laws  and  reg- 
ulations of  the  Conservation  Commission  that 
it  is  necessary  that  these  weapons  be  plugged." 

On  September  24,  1953,  this  office  issued  an  opinion  which  stated  in  part  the 
following  conclusion: 

",  . . it  is,  . . . the  opinion  of  this  office 
that  Rule  14  of  the  Wildlife  Code  in  assuming 
to  limit  the  means  whereby  predators  of  game 
wildlife  in  this  State  may  be  killed  is  in 
excess  of  the  authority  of  the  Commission 
under  said  Section  40  Ca)  and  is,  therefore. 
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null  and  void,  and  that  under  Chapter  279 
of  the  Revised  Statutes  of  Mo.,  1949,  re- 
lating to  bounties  on  wolves  such  species 
of  unprotected  wildlife  may  be  taken  by 
any  means  desired,  including  the  use  of 
poisonous  gas,  and  the  County  Courts  of  the 
several  counties  of  this  State  are  required 
to  pay  bounties  on  wolves  and  wildcats  killed 
by  means  of  poisonous  gas." 

This  opinion,  in  effect,  concluded  the  Conservation  Commission  had  no  power  to  regulate 
the  method  of  killing  predators.  Under  this  authority,  the  answer  to  your  request  would 
be  that  persons  hunting  predators  do  not  have  to  plug  their  weapon.  This  office  has, 
however,  concluded  that  Opinion  No.  99  issued  on  September  24,  1953,  should  be  and  is 
hereby  withdrawn.  „ 

Article  IV,  §40(a)  of  the  Missouri  Constitution  provides  in  part  as  follows: 

"The  control,  management,  restoration,  conser- 
vation and  regulation  of  the  bird,  fish,  game, 
forestry  and  all  wildlife  resources  of  the  state, 
including  hatcheries,  sanctuaries,  refuges,  res- 
ervations and  all  other  property  owned,  acquired 
or  used  for  such  purposes  and  the  acquisition 
and  establishment  thereof,  and  the  administration 
of  all  laws  pertaining  thereto,  shall  be  vested 
in  a conservation  commission  . . . 

Section  252.020,  RSMo  1959,  defines  subjects  relating  to  the  Conservation 
Commission  authority  over  "wildlife".  Subsection  3 of  252.020,  RSMo  reads  as 
f ol 1 ows : 

"The  words  'wild  life'  shall  mean  and  include 
all  wild  birds,  mammals,  fish  and  other  aquatic 
and  amphibious  forms,  and  all  other  wild  animals, 
regardless  of  classification,  whether  resident, 
migratory  or  imported,  protected  or  unprotected, 
dead  or  alive ;;and  shall  extend  to  and  include 
any  and  every  part  of  any  individual  species  of 
wild  life." 

The  Constitution  of  Missouri  places  the  "control"  of  all  "wildlife  resources  of  the 
state"  in  the  hands  of  the  Conservation  Commission  and  the  legislature  has  defined 
"wild  life"  to  include  all  "wild  animals,  regardless  of  classification,  . . . pro- 
tected or  unprotected,  dead  or  alive"  including  "any  and  every  part  of  any  indi- 
vidual species  of  wild  life".  It  is  our  opinion  that  this  definition  includes 
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predators  and  thus  gfves  the  Conservation  Commission  the  authority  to  regulate  the 
taking  of  predators. 

Rule  IV,  Section  4.10  of  the  Wildlife  Code  of  Missouri,  1969,  defines  the 
firearms  limitations  when  the  firearm  is  being  used  for  hunting  certain  wildlife. 

It  is  the  opinion  of  this  office  that  persons  hunting  predators  are  bound  to  comply 
with  this  section. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  Missouri  Conservation  Commission 
has  the  authority  to  regulate  the  method  and  manner  of  taking  predatory  animals  and 
that  Rule  IV,  Section  4.10  of  the  Wildlife  Code  of  Missouri,  1969,  is  a lawful 
exercise  of  that  authority. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  my  assistant, 
Alfred  C.  Sikes. 


^ Yours  very  tjuly, 

JOHN  C.  DANFORTH 
Attorney  General 


County  liable  for  benefits  to  public 
roads  in  drainage  or  levee  districts. 


COUNTIES : 

LEVEE  DISTRICTS: 

DRAINAGE  DISTRICTS: 

ROADS : 

OPINION  NO.  59 


January  21,  1969 


Honorable  Max  B.  Benne 
Prosecuting  Attorney 
Holt  County 
Court  House 

Oregon,  Missouri  64473 
Dear  Mr.  Benne: 


This  is  in  response  to  your  opinion  request  as  follows: 

"I  have  been  requested  by  the  County  Court  of 
Holt  County  as  to  whether  or  not  they  would 
be  liable  to  pay  to  a levee  district  and  to 
a drainage  district  both  of  which  were  organized 
by  the  Circuit  Court  of  Holt  County,  for  bene- 
fits assessed  against  the  County  for  the  county 
roads.  There  seems  to  be  little  if  any  question 
as  to  the  fact  that  the  county  does  receive 
considerable  benefits  from  the  levees  and  the 
ditches  which  have  been  established  by  these 
districts . 

"Under  Article  10,  Section  6,  of  the  Missouri 
Constitution,  and  the  annotations  therein  cited 
in  Volume  Two,  V.  A.  M.  S.  492 — 494  it  would 
appear  that  the  Legislature  could  require  the 
county  to  pay  benefits  but  I am  unable  to  find 
any  Statute  by  which  these  are  directed  or 
authorized  to  do  so." 


Holt  County  has  county  organization  as  distinguished  from  counties 
with  township  organization.  The  question  presented  deals  with  a 
levee  district  and  a drainage  district  organized  by  the  Circuit  Court. 
Chapter  242,  RSMo,  governs  the  organization  of  drainage  districts 
organized  by  the  Circuit  Court,  and  Chapter  245,  RSMo,  governs  levee 
districts  organized  by  the  Circuit  Court, 

In  regard  to  drainage  districts.  Section  242.260,  RSMo,  pro- 
vides that  after  commissioners  have  been  appointed  by  the  Circuit 
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Court  to  assess  benefits  and  damages  that  will  result  In  constructing 
drainage  districts  that  said  commission, 

" * shall  assess  the  amount  of  benefits,  and 
the  amount  of  damages  if  any,  that  will  accrue 
to  * * * public  highways , railroad  and  other 
rights  of  way,  railroad  roadways  and  other  pro- 
perty from  carrying  out  and  putting  into  effect 
"the  plan  for  reclamation"  heretofore  adopted. 

* * * The  public  highways , railroad  and  other 
rights  of  way,  roadways , railroad  and  other 
property  shall  be  assessed  according  to  the 
increased  physical  efficiency  and  decreased 
maintenance  cost  of  roadways  by  reason  of  the 
protection  to  be  derived  from  the  proposed 
words  and  improvements.’  (Italics  ours.)" 

In  Platte  River  Drainage  Dist.  No.  1 v.  Andrew  County,  278  S.W. 
387,  the  Supreme  Court  of  Missouri  held  that  in  drainage  districts 
organized  by  the  Circuit  Court  in  the  county  having  county  organiza- 
tion, the  benefits  assessed  to  public  roads  in  a drainage  district 
is  a liability  of  the  county  and  payable  out  of  its  general  revenue. 

This  statute  was  last  considered  by  the  court  in  Fort  Osage 
Drainage  District  v.  Jackson  County,  275  S.W. 2d  326,  Fort  Osage 
Drainage  District  sued  Jackson  County  for  benefits  assessed  by  the 
drainage  district  for  the  maintenance  tax  levied  for  benefits  to 
the  public  roads  within  the  district.  In  discussing  this  question, 
the  court  stated,  l.c.  329: 

"[6]  Plaintiff  District  had  the  statutory  power 
to  levy  the  tax  in  question  through  District's 
board  of  supervisors.  Section  242.490  RSMo  1949, 

V.A.M.S.  Actions  may  be  brought,  on  delinquent 
district  tax  bills  within  six  months  after  de- 
linquency, by  a district  in  its  corporate  name 
and  a judgment  rendered  for  the  delinquent  taxes 
and  penalty,  including  costs,  and  a reasonable 
attorney's  fee  to  be  fixed  by  the  court.  Section 
242.600  RSMo  1949,  V.A.M.S.  'section  242.590  RSMo 
1949,  V.A.M.S.,  and  Section  242.600,  supra,  pro- 
vide that  upon  certification  filed  in  the  office 
of  the  recorder  of  deeds,  the  drainage  tax  shall 
constitute  a lien.  Although  such  a lien  is  un- 
enforceable as  against  public  highways,  yet  a 
drainage  district  may  resort  to  an  appropriate 
common-law  remedy  to  recover  the  tax,  penalty, 
and  costs  including  an  attorney's  fee,  usually 
an  action  seeking  a general  judgment,  against 
the  political  or  governmental  subdivision  of 
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the  State  chargeable  with  the  maintenance  of 
the  public  roads  and  highways — in  the  instant 
case,  defendant  County.  Platte  River  Drainage 
Dist.  No.  1 of  Buchanan  County  v.  Andrew 
County,  Mo. Sup.,  278  S.W.  387;  Harrison  and 
Mercer  County  Drainage  Dist.  v.  Trail  Creek  Tp., 

317  Mo.  933,  297  S.W.  1.  See  also  Drainage 
Dist.  No.  1 of  Bates  County  v.  Bates  County, 

269  Mo.  78,  189  S.W.  1176;  Id.,  Mo.,  216  S.W. 

9^9,  treating  with  the  County  Court  Drainage 
Law,  now  Section  2^3*010  et  sea.  RSMo  19^9, 

V.A.M.S." 

It  is  the  opinion  of  this  department  that  Holt  County  is  liable 
for  benefits  to  public  roads  within  a drainage  district  that  are 
properly  assessed  resulting  from  the  construction  or  maintenance 
of  a drainage  district  organized  under  Chapter  2^2,  RSMo. 

In  regard  to  levee  districts  organized  by  the  Circuit  Court 
in  counties  having  county  organization,  Section  245.120,  RSMo,  pro- 
vides in  part  that  the  commissioners  appointed  by  the  Circuit  Court 
shall  assess  benefits  and  damages  resulting  from  the  construction 
of  a levee  and, 

"1.  * * * they  shall  assess  the  amount  of  bene- 
fits, and  the  amount  of  damages,  if  any,  that 
will  accrue  to  each  governmental  lot,  forty 
acre  tract  or  other  subdivision  of  land  accord- 
ing to  ownership,  railroad  and  other  right  of 
ways,  railroad  roadways  and  other  property  from 
carrying  out  and  putting  into  effect  the  plan 
for  reclamation  heretofore  adopted.  The  com- 
missioners in  assessing  the  benefits  to  lands, 
public  highways,  railroad  and  other  right  of 
ways,  railroad  roadways  and  other  property  not 
traversed  by  such  works  and  improvements  as 
provided  for  in  the  plan  for  reclamation,  shall 
not  consider  what  benefits  will  be  derived  by 
such  property  after  other  levees,  ditches,  im- 
provements or  other  plans  for  reclamation  shall 
have  been  constructed,  but  they  shall  assess 
only  such  benefits  as  will  be  derived  from  the 
construction  of  the  works  and  improvements  set 
out  in  the  plan  for  reclamation,  or  as  the 
same  may  afford  protection  from  overflow  of 
such  property.  * * *" 

The  provisions  of  this  statute  are  substantially  the  same  as 
Section  2*42.260,  supra,  regarding  drainage  districts  and  should  re- 
ceive the  same  interpretation. 
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It  is  the  opinion  of  this  department  that  Holt  County  is 
liable  for  benefits  assessed  by  a levee  district  organized  by  the 
Circuit  Court  against  public  roads  situate  within  the  district  re- 
sulting from  the  construction  of  levees  by  a levee  district. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  a county  not  under 
township  organization  is  liable  for  benefits  assessed  against  county 
public  roads  in  a levee  district  or  drainage  district  organized  by 
the  Circuit  Court. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Moody  Mansur. 


Yours  very  tru^y, 

T A T n n « itn/NnmTT  ^ 


JOHN  C.  DANFORTH 
Attorney  General 
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CITIES,  TOWNS  AND  VILLAGES: 
ANNEXATION: 


Votes  in  each  area  counted  separately 


OPINION  NO.  63 


February  11,  1969 


Honorable  E.  J.  Cantrell 
State  Representative  - 33rd  District 
Missouri  House  of  Representatives 
State  Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Representative  Cantrell: 

You  requested  an  official  opinion  from  this  office  as  follows: 

"In  April  1967  the  City  of  Overland  sought  to 
annex  a territory  generally  described  as  Ashby, 

Page,  Lindbergh  and  South  Island  tracks.  The 
residents  of  this  area  defeated  the  proposition. 

"The  City  of  Overland  Is  now  considering  ex- 
tending its  boundaries  to  include  this  same 
area,  plus  the  area  known  as  Elmwood  Park. 

Now  those  two  areas  are  not  contiguous. 

"Here  is  the  query  on  which  I would  like  for 
you  to  make  an  opinion:  'If  two  non-contlgu- 
ous  areas  are  presented  in  April  1969*  may 
the  combined  votes  in  both  areas  be  considered 
so  that,  if  the  voters  in  one  area  were  opposed 
to  the  extension,  and  a sufficient  number  in 
the  other  area  were  in  favor  of  the  exten- 
sion, so  that  their  combined  votes  would  be 
favorable,  would  Overland  then  be  entitled 
to  annex  both  territories?'" 

It  appears  from  the  facts  as  submitted  that  the  City  of  Overland 
attempted  to  annex  an  area  in  April  1967  which  annexation  was  de- 
feated by  a majority  of  the  residents  of  said  area.  The  city  is 
now  considering  submitting  a proposition  in  April  1969  to  annex 
this  same  area  together  with  another  area  which  is  not  contiguous 
to  the  first  area.  You  inquire  whether  the  votes  in  each  area 
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must  be  considered  separately  or  whether  the  votes  In  both  areas 
to  be  annexed  may  be  combined  In  determining  whether  each  area 
Is  to  be  annexed. 

Overland  is  a fourth  class  city  located  In  St.  Louis  County 
which  is  a first  class  chartered  county. 

Section  71.870,  RSMo  Supp.  1967,  provides: 

"The  legislative  body  of  any  city,  town  or 
village  located  within  the  boundaries  of  a 
first  class  chartered  county  shall  not  have 
the  power  to  extend  the  limits  of  such  city, 
town  or  village  by  annexation  of  unincor- 
porated territory  adjacent  to  the  city,  town 
or  village  in  accordance  with  the  provisions 
of  law  relating  to  annexation  by  such  munici- 
palities until  an  election  is  held  at  which 
the  proposition  for  annexation  is  carried  by 
a majority  of  the  total  votes  cast  in  the  city, 
town  or  village  and  by  separate  majority  of 
the  total  votes  cast  in  the  unincorporated 
territory  sought  to  be  annexed.  There  shall 
be  separate  elections  submitting  the  proposi- 
tion of  annexation  to  the  two  groups  of  voters, 
the  same  to  be  held  simultaneously.  The  elec- 
tions shall  be  held,  except  as  herein  otherwise 
provided,  in  accordance  with  the  general  state 
law  governing  elections  in  first  class  counties." 

The  primary  rule  of  construction  of  the  statutes  is  to  ascer- 
tain and  give  affect  as  to  the  intent  of  the  legislature.  Hasten 
v.  Guth,  Mo.,  375  S.W.2d  110. 

This  statute  expressly  provides  that  when  a city  located 
within  the  boundaries  of  a first  class  chartered  county  desires 
to  extend  its  boundaries,  the  proposition  for  extending  the 
boundaries  of  said  city,  must  be  submitted  to  a vote  of  the  in- 
habitants of  the  municipality  and  of  the  territory  to  be  annexed 
with  separate  elections  to  be  held  simultaneously,  and  a majority 
of  the  votes  in  the  municipality  and  separate  majority  of  the  votes 
cast  in  the  territory  to  be  annexed  must  approve  the  annexation 
before  the  territory  is  annexed. 

It  is  our  view  that  under  this  statute  the  votes  cast  by 
the  residents  of  each  area  or  territory  to  be  annexed  must  be  con- 
sidered separately  in  determining  whether  such  area  or  territory 
is  to  be  annexed,  and  if  a majority  of  the  votes  cast  in  the  elec- 
tion in  an  area  or  territory  is  opposed  to  annexation,  such  area 
or  territory  cannot  be  considered  annexed.  We  believe  the  leg- 
islature intended,  under  this  statute,  for  the  residents  of  each 
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territory  to  decide  by  their  vote  whether  such  territory  or  area 
is  to  be  annexed. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  if  a municipality 
located  within  the  boundaries  of  a first  class  chartered  county 
wishes  to  extend  its  limits  by  annexation,  the  proposition  for 
annexation  must  be  submitted  to  a vote  of  the  people  of  the  muni- 
cipality and  of  the  territory  to  be  annexed,  and  if  more  than  one 
non- contiguous  territory  or  area  is  to  vote  on  the  question  of 
annexation  at  the  same  time,  the  votes  in  each  territory  must  be 
considered  separately  in  determining  whether  each  territory  or 
area  is  to  be  annexed. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Moody  Mansur. 


wYours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


VYY^ 


The  three  remaining  members  of  the 
Board  of  Directors  of  the  St.  Louis 
County  Water  Supply  District  No.  2 
should  call  a special  election  to  fill 
the  vacancies  caused  by  the  resigna- 
tion of  two  members  more  than  six 
months  prior  to  the  expiration  of 
their  terms . 

OPINION  NO.  65 


January  30,  19 69 


Honorable  John  J.  Johnson 
State  Senator  - 15th  District 
Missouri  Senate 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Senator  Johnson: 

This  is  in  response  to  your  request  for  an  opinion  as  to  whether 
the  three  remaining  members  of  the  Board  of  Directors  of  the  St.  Louis 
County  Water  Supply  District  No.  2 can  fill  the  vacancies  caused  by 
the  resignation  of  two  directors  more  than  six  months  prior  to  the 
expiration  of  their  terms  of  office  or  whether  they  should  call  a 
special  election  to  fill  the  vacancies. 

Section  247.060,  RSMo  1959,  provides  that: 

"...  Vacancies  in  offices  of  board  members 
shall  be  filled  for  the  unexpired  term  by  the 
remaining  members  of  the  board;  provided, 
should  any  vacancy  occur  more  than  six  months 
prior  to  the  expiration  of  the  term  in  which 
no  vacancy  occurs,  the  board  shall  call  a 
special  election  to  fill  the  vacancy."  (Emphasis 
added) 

It  is  our  feeling  that  the  legislative  intent  with  respect 
to  the  proviso  is  quite  clear,  i.e.,  a special  election  should  be 
called  to  fill  a vacancy  which  occurs  more  than  six  months  prior 
to  the  expiration  of  the  vacant  term.  The  use  of  the  word  r'no" 
in  the  proviso  is  a misprint,  probably  put  in  inadvertently  by  the 
draftsman  and  never  detected  in  subsequent  revisions.  In  order 
for  the  proviso  to  make  any  sense,  the  word  "the"  must  be  substi- 
tuted for  the  word  "no." 

The  statute,  as  presently  written,  cannot  be  given  a rational 
interpretation.  The  use  of  the  word  "no"  in  the  proviso  makes  the 
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proviso  absurd.  However,  the  normal  presumption  In  statutory 
construction  is  that  the  legislature  did  not  intend  to  enact  an 
absurd  law.  State  ex  rel  American  Mfg.  Co.  v.  Koeln,  278  Mo.  28, 
211  S.W.  31*  33  (1919).  In  construing  the  statute,  the  basic 
rule  to  be  followed  is  to  seek  the  intention  of  the  lawmakers 
from  the  words  used  in  the  statute,  and  to  give  significance  and 
effect  to  every  word,  phrase,  sentence,  and  part  thereof,  if  in 
keeping  with  that  intent.  State  ex  rel  Jones  v.  Ralston  Purina 
Company,  Mo.,  338  S.W. 2d  772,  777  (1962).  The  courts  will  cor- 
rect verbal  inaccuracies  or  clerical  errors  in  statutes  whenever 
necessary  to  carry  out  the  intention  of  the  legislature.  State 
ex  rel  American  Mfg.  Co.  v.  Koeln,  278  Mo.  28,  211  S.W.  31,  33 
(1919). 

Therefore,  in  view  of  the  obvious  legislative  intent  here, 
it  is  our  opinion  that  Section  247.060,  RSMo  1939,  should  be 
read  as  if  the  proviso  said  "the  vacancy."  If  a vacancy  occurs 
on  the  board  more  than  six  monEHs  before  the  expiration  of  the 
term  in  which  the  vacancy  occurs,  a special  election  should  be 
held  to  fill  the  vacancy. 


CONCLUSION 


It  is  our  official  opinion  that  the  three  remaining  members 
of  the  Board  of  Directors  of  the  St.  Louis  County  Water  Supply 
District  No.  2 should  call  a special  election  to  fill  the  vacan- 
cies caused  by  the  resignation  of  two  members  more  than  six 
months  prior  to  the  expiration  of  their  terms. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Richard  L.  Wieler. 

vYours  very  truly . 

JOHN  C.  DANFORTH 
Attorney  General 


EMERGENCY  VEHICIES:  It  is  the  opinion  of  this  office 

EMERGENCY  EQUIPMENT:  that  a privately  owned  vehicle, 

MOTOR  VEHICIES:  used  in  transporting  emergency 

equipment  such  as  iron  lungs, 

oxygen  and  other  emergency  equipment,  responding  to  emergency 
calls  by  doctors  is  not  an  ambulance  or  other  emergency  vehicle 
within  the  meaning  of  Section  304.022,  RSMo  1959*  Consequently, 
it  may  not  display  a red  light  or  use  a siren  on  such  vehicle. 


Opinion  No.  66 


January  30,  1969 


Honorable  Donald  L.  Manford 
Representative  - l8th  District 
9409  Oakland  Avenue 
Kansas  City,  Missouri  64138 

Dear  Representative  Manford: 

This  office  is  in  receipt  of  your  letter  under  date  of 
September  26,  1968,  requesting  a legal  opinion  with  reference 
to  the  following: 

An  individual  is  in  the  business  of  providing  emergency 
equipment  to  doctors.  This  equipment  includes  such  things  as 
portable  iron  lungs,  oxygen  and  other  emergency  equipment.  It 
appears  that  this  individual  has  attempted  to  make  use  of  a red 
light  and  possibly  a siren  while  en  route  to  deliver  this  emer- 
gency equipment,  but  recently  has  been  advised  that  he  is  not 
authorized  to  make  use  of  a red  light  since  the  vehicle  that  he 
uses  is  not  classified  as  an  ambulance.  You  also  advise  that 
this  individual  uses  this  vehicle  on  a 24-hour  basis  under  ex- 
treme emergency  conditions. 

You  ask  can  "such  equipment  be  used  by  persons  who  provide 
such  a necessary  service?" 

Your  letter  has  reflected  that  this  individual  has  attempted 
to  make  use  of  a red  light.  Section  304.420,  RSMo  1959  specifi- 
cally provides  as  follows: 

"Headlamps,  when  lighted,  shall  exhibit  lights 
substantially  white  in  color;  auxiliary  lamps, 
cowl  lamps  and  spot  lamps,  when  lighted,  shall 
exhibit  lights  sub s t suit i ally  white,  yellow  or 
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amber  In  color.  No  person  shall  drive  or  move 
any  vehicle  or  equipment,  except  a school  bua 
when  used  for  school  purposes  or  an  emergency 
vehicle  upon  any  street  or  highway  with  any 
lamp  or  device  thereon  displaying  a red  light 
visible  from  tlrectly  In  front  thereof." 

(Emphasis  added) 

The  section  of  the  statute  herein  referred  to  provides  without 
equivocation  that  the  only  vehicles  permitted  to  make  use  of  a red 
light  visible  directly  In  front  thereof  would  be  school  busses  used 
for  school  purposes  and  emergency  vehicles.  Consequently  In  order 
to  answer  your  question,  since  the  vehicle  involved  is  obviously 
not  a school  bus,  it  must  be  determined  as  to  whether  or  not  it 
can  be  defined  as  an  emergency  vehicle. 

Section  304.022,  RSMo  1959 » defines  the  term  "emergency  vehicle" 
as  follows: 

"3.  An  'emergency  vehicle'  is  a vehicle  of  any 
of  the  following  types: 

(1)  A vehicle  publicly  owned  and  operated 
as  an  ambulance,  or  a vehicle  publicly  owned 
and  operated  by  the  state  highway  patrol,  police 
or  fire  department,  sheriff,  constable  or  deputy 
sheriff,  traffic  officer  or  coroner; 

(2)  Any  privately  owned  vehicle  operated  as 
an  ambulance  when  responding  to  emergency  calls; 

(3)  Any  privately  owned  wrecker,  or  tow  truck 
or  a vehicle  owned  and  operated  by  a public 
utility  or  public  service  corporation  while  per- 
forming emergency  service." 

You  will  note  that  your  question  relates  to  Paragraph  3,  Sub- 
section 2 under  the  definition  as  to  whether  or  not  your  vehicle 
is  an  ambulance. 

The  section  herein  referred  to  does  not  define  the  term 
"ambulance" . We  have  searched  the  statutes  and  court  decisions  of 
Missouri  for  a definition  and  are  unable  to  find  same. 

Section  1.090,  RSMo  1959  provides  "words  and  phrases  shall 
be  taken  in  their  plain  and  ordinary  and  usual  sense,  but  technical 
words  and  phrases  having  a peculiar  and  appropriate  meaning  in  law 
shall  be  understood  according  to  their  technical  import."  We  do 
not  feel  that  the  word  "ambulance"  has  a technical  or  a peculiar 
meaning  to  the  average  person  and  consequently  must  be  construed 
in  its  plain,  usual  or  ordinary  sense. 
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Black's  Law  Dictionary,  Fourth  Edition,  defines  an  ambulance 
as  follows: 

"A  vehicle  for  the  conveyance  of  the  sick 
and  wounded." 

The  same  definition  may  be  found  in  Bouvier's  Law  Dictionary,  Third 
Edition,  Volume  1,  page  106. 

Inasmuch  as  there  does  not  seem  to  be  any  technical  or  peculiar 
meaning  to  the  definition,  "a  vehicle  for  the  conveyance  of  the  sick 
and  wounded,"  we  are  of  the  opinion  that  a privately  owned  vehicle, 
used  in  transporting  emergency  equipment  such  as  iron  lungs,  oxygen 
and  other  emergency  equipment,  responding  to  emergency  calls  by 
doctors,  is  not  an  ambulance  within  the  definition  of  the  statute. 

As  to  the  use  of  a siren,  there  are  three  statutory  sections 
to  consider  that  deal  with  signalling  devices. 

Section  304.022,  supra,  refers  to  the  use  of  a siren  by  emergency 
vehicles  as  defined  in  the  statute.  We  have  already  held  that  the 
vehicle  in  question  is  not  an  emergency  vehicle  under  Section  304.022, 
supra,  and,  therefore,  a siren  is  not  authorized  by  that  section. 

Paragraph  1 of  Section  304.560,  RSMo  1959>  requires  signalling 
devices  on  motor  vehicles  and  reads  as  follows: 

"Signaling  devices:  Every  motor  vehicle  shall 
be  equipped  with  a horn,  directed  forward,  or 
whistle  in  good  working  order,  capable  of  emit- 
ting a sound  adequate  in  quantity  and  volume  to 
give  warning  of  the  approach  of  such  vehicle  to 
other  users  of  the  highway  and  to  pedestrians. 

Such  signaling  device  shall  be  used  for  warning 
purposes  only  and  shall  not  be  used  for  making 
any  unnecessary  noise,  and  no  other  sound-produc- 
ing signaling  device  shall  be  used  at  any  time." 

It  is  our  opinion  that  this  statute  does  not  include  the  use  of 
sirens  and,  therefore,  we  find  no  authorization  for  the  use  of  a 
siren  by  Section  304. 560. 

Finally,  Section  304.565,  RSMo  1959,  allows  the  use  of  a siren 
along  with  the  use  of  rotating  blue  lights  on  motor  vehicles  used 
by  firemen  in  bona  fide  emergencies.  The  motor  vehicle  in  question 
clearly  does  not  qualify  for  a siren  under  this  law. 

CONCIIJSION 


It  is  the  opinion  of  this  office  that  a privately  owned 
vehicle,  used  in  transporting  emergency  equipment  such  as  iron  lungs, 
oxygen  and  other  emergency  equipment,  responding  to  emergency  calls 
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by  doctors  is  not  an  ambulance  or  other  emergency  vehicle  within 
the  meaning  of  Section  304.022,  RSMo  1959 > and  therefore  such  a 
vehicle  may  not  display  a red  light  visible  directly  from  the  front 
thereof  pursuant  to  the  provisions  of  Section  304.420,  RSMo  1959- 
Further,  a siren  warning  type  of  device  may  not  be  used  on  the  motor 
vehicle  in  question. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Walter  W.  Nowotny,  Jr. 


v Yours  very  tryly, 

JOHN  C.  DANFORTH 
Attorney  General 
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ADDENDUM  TO  OPINION  NO.  66-69 


The  above- captioned  opinion  concluded  that  a privately-owned 
vehicle,  used  in  transporting  emergency  equipment  such  as  iron  lungs, 
oxygen  and  other  emergency  equipment,  responding  to  emergency  calls 
by  doctors  is  not  an  ambulance  or  other  emergency  vehicle  within  the 
meaning  of  Section  304.022,  RSMo.  Consequently,  such  a vehicle  may 
not  display  a red  light  or  use  a siren  on  such  a vehicle. 

Nothing  in  this  opinion  should  be  read  as  prohibiting  a pri- 
vately-owned vehicle  operated  pursuant  to  Section  304.175,  RSMo 
Supp.  1982,  from  sounding  a warning  siren  or  displaying  a blue  light. 
See  Opinion  No.  83-,  Matthewson,  1983. 

VA 


March  3,  1969 


Answer  by  letter-Wieler 


OPINION  LETTER  NO.  68 


Honorable  Winston  V.  Buford 
Prosecuting  Attorney 
Shannon  County 
Court  House 

Eminence,  Missouri  65^66 
Dear  Mr.  Buford: 

This  is  in  response  to  your  request  for  an  opinion  as  to 
whether  or  not  the  prosecuting  attorney  or  any  other  law  officer 
has  a right  to  prepare  a list  of  alcoholics  and  thereafter  notify 
all  taverns  and  package  stores  that  the  people  whose  names  are  on 
this  list  cannot  buy  intoxicants. 

It  is  our  opinion  that  this  cannot  be  done.  Although  Sec- 
tion 311.310,  RSMo  1959*  prohibits  the  sale  of  intoxicating  liquor 
to  a habitual  drunkard,  we  have  held  that  a determination  of  the 
term  "habitual  drunkard"  is  a factual  matter  to  be  determined  by 
the  Supervisor  of  Liquor  Control  or  by  a court  in  appropriate 
proceedings  based  upon  an  alleged  violation  of  Section  311.310. 

See  Attorney  General  Opinion  No.  97*  Williams,  7-6-53  (copy 
attached).  This  being  so,  we  fail  to  see  any  legal  basis  for 
the  publication  of  a list  of  alleged  alcoholics  by  the  prosecu- 
ting attorney  or  any  other  law  officer  for  the  purpose  of  com- 
pelling retailers  to  refuse  service  to  the  persons  on  such  list. 

Such  information  would  in  no  way  establish  the  fact  of  habi- 
tual drunkeness  and,  therefore,  would  not  be  binding  upon  any 
liquor  retailer. 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosure:  Op.  No.  97 

7-6-53*  Williams 


January  8,  1969 


OPINION  NO.  69 

OPINION  NO.  408  (1968) 
Answered  by  let ter -Mansur 


Dr.  L.  M.  Garner 
Acting  Director 
Division  of  Health 
Broadway  State  Office 
Building 

Jefferson  City,  Missouri  65IOI 
Dear  Dr.  Garner: 

This  is  in  response  to  your  letter  of  October  14,  1968,  in 
which  you  inquire  whether  it  is  necessary  for  a county  which,  prior 
to  1951#  voted  a tax  for  establishing,  maintaining,  and  operating 
a county  health  center  to  submit  the  matters  to  a vote  of  the  people 
after  20  years  has  elapsed  before  a tax  may  be  levied  for  future 
maintenance . 

According  to  the  information  you  submit,  several  counties, 
prior  to  1951 , voted  a tax  for  a period  not  exceeding  20  years  for 
the  establishment,  building,  maintaining,  and  operating  a county 
health  center  together  with  the  necessary  personnel;  end  you  in- 
quire whether  it  is  necessary  for  the  question  to  be  submitted 
again  after  the  20  year  period  has  elapsed  before  another  tax  can 
be  levied. 

Section  205.045,  RSMo,  provides: 

"In  any  county  in  which  a county  health  center 
ha 8 been  established,  tr.e  rate  of  tax  which 
has  been  authorized  by  the  vote  of  the  people 
of  the  county  shall  continue  as  the  maximum 
rate,  and  the  board  of  health  center  trustees 
shall  determine  annually  the  rate  of  the  tax 
levy  up  to,  but  not  exceeding,  this  maximum." 

It  is  the  opinion  of  this  department  that  under  this  statute 
a board  of  trustees  of  the  county  health  center  have  authority  to 
determine  annually  the  rate  of  tax  levied  up  to,  but  not  exceeding. 


Dr.  L.  M.  Garner 


the  maximum  rate  that  was  authorized  by  a vote  of  the  people  when 
the  health  center  was  established;  and  It  Is  not  necessary  for  the 
matter  to  be  submitted  again  to  a vote  of  the  people.  If  you  have 
any  further  questions,  please  advise. 

Yours  very  truly. 


NORMAN  H.  ANDERSON 
Attorney  General 
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Answer  by  letter-Wieler 


March  7>  1969 


CPIillOW  LETTER  ;IO . 70 


honorable  Richard  J.  Blanck 
Prosecuting  Attorney 
Cooper  County 
Court  House 

Boonville,  '.Missouri  65233 
Dear  ilr.  Blancx. : 


FI  LED 

70 


Thi 3 is  in  response  to  your  request  for  an  opinion  concerning 
tiie  authority  of  a County  Court  in  a third  class  county  to  compen- 
sate a commissioner  appointed  to  sell  and  disnose  of  real  estate 
for  nis  services  and  roimourse  him  for  out  of  pocket  exoeases;  and 
whether  the  County  Court  can  pay  an  auctioneer  hired  by  the  commissioner 
for  his  services  in  conducting  such  sale. 

In  order  to  answer  this  request,  it  will  be  helpful  to  state 
tiio  following  facts.  The  real  estate  involved  here  was  located 
in  Benton  County,  ilssouri . Since  Section  49.235,  dS'lo  Supp.  1967, 
makes  it  unlawful  for  a third  class  county  to  own  real  estate  in 
any  other  state  county  other  than  an  adjoining  county,  the  County 
Court  of  Coooer  County  appointed  a special  commissioner  to  sell  t iO 
land  owned  in  Benton  County.  This  was  done  pursuant  to  the  authority 
granted  oy  Section  49.280,  RSMo  1959.  The  commissioner  was  given 
full  authority  in  the  appointment  order  to  re ore sent  Cooper  County 
with  respect  to  the  sale  and  conveyance  of  the  property.  In  addition, 
he  was  specifically  authorized  to  sell  the  property  at  either  public 
or  private  3 ale.  The  commissioner  decided  to  have  a public  sale  and 
hired  an  auctioneer  to  ’’call*'  it.  No  specific  arrangements  were  made 
with  the  auctioneer  as  to  compensation , the  parties  apparently  pre- 
suming that  tae  rate  of  payment  would  bo  that  normally  charged  by 
auctioneers  in  the  area. 


In  tnis  instance,  the  auctioneer  and  the  comniss loner  did  not 
enter  into  a written  contract  as  called  for  by  Section  432.070, 

RSIIo  1959.  The  law  is  quite  clear  that  a county  cannot  be  bound  by 
an  oral  contract.  See  Attorney  General  Opinion  No.  24,  issued  to 


Honorable  Richard  J . 31anck 


Senator  Lari  Blackwell  on  February  8,  1962  (copy  attacned) . 
Therefore,  the  auctioneer  cannot  recover  against  the  county  for  nl3 
services . 


As  to  wnether  the  County  Court  can  compensate  the  special  com- 
missioner for  hl3  services,  it  is  our  opinion  that  it  cannot . Mis- 
souri lav/  i 3 quite  clear  that  a public  official  is  not  entitled  to 
compensation  for  his  services  unless  provided  for  by  statute.  See 
Smith  v.  Pettis  County,  Zkrj  ho.  829,  136  S..v.2d  282  (1340).  The  land 
commissioner  must  be  considered  a public  official  here,  .and  toe 
statutes  are  completely  silent  as  to  compensation  for  Mm. 

however,  with  regard  to  the  commissioner's  out  of  pocket  expenses, 
it  is  our  opiiiion  tnat  he  should  bo  reimbursed  by  tue  County  Court 
for  all  the  outlays  which  were  oona  fide,  reasonable  and  actual  ex- 
penditures indispensably  necessary  in  carrying  out  the  duties  of  hi3 
office . 

It  is  our  feeling  tnat  express  statutory  authority  is  not  nec - 
ce3sary  to  allow  reimbursement  in  those  instances  where  the  exoense 
was  necessarily  incurred  in  tne  performance  of  official  duties.  See 
Rinehart  v.  Howell  County,  133  S.W.2d  331,  332  (Mo.  1341). 

Therefore,  it  la  our  opinion  that  the  Cooper  County  Court  can- 
not compensate  either  the  special  land  commissioner  or  the  auctioneer 
for  their  services  in  this  instance;  but,  it  can  reimburse  the  spe- 
cial land  commissioner  for  his  out  of  pocket  exnenses  necessarily 
incurred  in  the  performance  of  his  duties . 

Yours  very  truly , 


JOHN  C.  D Ad FORTH 
Attorney  General 


Enclosure:  Op.  No.  24 

2-8-62,  Blackv/ell 


April  23,  19b9 


Answered  by  letter-Wieler 


OPINION  LETTER  NO.  71 


Honorable  George  J.  Pruneau 
Prosecuting  Attorney 
Wayne  County 
Court  House 

Greenville,  Missouri  639 ^ ^ 

Dear  Mr.  Pruneau: 

This  is  in  response  to  your  request  for  an  opinion  from  this 
office  as  to  the  applicability  of  Section  564.480,  RSMo  1967  Supp . 
to  lands  owned  by  the  United  States  Government,  specifically  Clark 
National  Forest. 

Section  564.480  provides: 

"1.  No  person  shall  throw  or  place,  or  cause 
to  be  thrown  or  placed,  any  glass,  glass  bottles, 
wire,  nails,  tacks,  hedge,  cans,  garbage,  trash, 
refuse,  or  rubbish  of  any  kind,  nature,  or 
description  on  the  right  of  way  of  any  public 
road  or  state  highway  or  on  the  navigable 
waters  of  this  state  or  on  the  banks  of  any 
navigable  stream,  or  on  any  land  or  water  owned, 
operated  or  leased  by  the  state,  any  board,  de- 
partment, agency  or  commission  thereof,  or  any 
political  subdivision  thereof. 

"2.  Any  person  violating  the  provisions  of 
this  section  shall  be  guilty  of  a misdemeanor 
and  shall,  upon  conviction,  be  punished  by  a 
fine  not  less  than  twenty-five  dollars  nor  more 
than  five  hundred  dollars  or  by  confinement  in 
the  county  Jail  for  a term  not  to  exceed  one 


Honorable  George  J.  Pruneau 


year  or  by  both  such  fine  and  confinement. 

"3.  Any  peace  officer  of  this  state  and  Its 
subdivisions  shall  and  any  agent  of  the 
conservation  commission  or  deputy  or  employee 
of  boat  commission  may  enforce  the  provisions 
of  this  section  and  arrest  violators  thereof; 
except  that  conservation  agents  and  deputy 
boat  commissioners  may  enforce  these  provisions 
only  upon  the  water,  the  banks  thereof  or  upon 
public  land." 

It  is  our  view  that  the  term  "public  land"  as  used  in  the  third 
subsection  of  Section  564.480  refers  to  those  enumerated  categories 
in  subsection  one.  Therefore,  this  statute  only  refers  to  lit- 
tering on  the  right  of  way  of  any  public  road  or  state  highway, 
any  navigable  stream  or  bank  thereof,  or  any  land  or  water  owned, 
operated  or  leased  by  the  state  or  any  subdivision  thereof. 

However,  It  is  our  opinion  that  Section  564.480  can  be  enforced 
upon  the  above  enumerated  areas  within  the  Forest  itself.  Clark 
National  Forest  was  acquired  by  the  federal  government  during  the 
period  1934  to  1962.  See  Inventory  Report  on  Jurisdictional  Status 
of  Federal  Areas  Within  the  States,  General  Service  Administration, 
June  30,  1962.  Consent  to  these  purchases  has  been  given  by  the 
state  in  Section  12.010,  RSMo  1959.  AI30,  In  Section  12.020,  RSMo 

1959,  the  state  purports  to  grant  and  cede  jurisdiction  over  these 
lands  to  the  United  States  reserving  to  the  state  authority  to  serve 
and  execute  civil  and  criminal  process  issued  under  authority  of  the 
state.  But  It  has  been  said  that  thi3  ceding  of  exclusive  Jurisdic- 
tion is  effective  only  to  the  extent  that  the  federal  government 
accepts  It.  See  Attorney  General  Opinion  No.  9,  issued  to  Governor 
Blair  on  March  6,  1957  (copy  enclosed).  The  intent  of  the  federal 
government  In  this  matter  i3  very  clear.  16  U.S.C.A.,  Section  480 
provides : 


"The  Jurisdiction,  both  civil  and  criminal,  over 
persons  within  national  forests  shall  not  be 
affected  or  changed  by  reason  of  their  existence, 
except  so  far  as  the  punishment  of  offenses 
against  the  United  States  therein  is  concerned; 
the  intent  and  meaning  of  this  provision  being 
that  the  State  wherein  any  such  national  forest 
is  situated  shall  not,  by  reason  of  the  estab- 
lishment, thereof,  lose  its  Jurisdiction,  nor 
the  Inhabitants  thereof  their  rights  and  privi- 
leges as  citizens,  or  be  absolved  from  their 
duties  as  citizens  of  the  State.  * 51  *" 

By  this  enactment.  Congress  has  declined  in  effect  to  accept  ex- 
clusive Jurisdiction  over  forest  reserve  lands.  So  the  case  of 
Wilson  v.  Cook,  327  U.S.  474,  the  Supreme  Court  of  the  United  States 
said  l.o.  486  and  487: 
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"Section  12  of  the  federal  statute,  autho- 
rizing the  purchase,  provided:  'That  the 
Jurisdiction,  both  civil  and  criminal,  over 
persons  upon  the  lands  acquired  under  this 
Act  shall  not  be  affected  or  changed  by  their 
permanent  reservation  ...  as  national  forest 
lands,  except  so  far  as  the  punishment  of  of- 
fenses against  the  United  States  Is  concerned, 
the  intent  and  meaning  of  this  section  being 
that  the  State  wherein  such  land  Is  situated, 
shall  not,  by  reason  of  3uch  reservation  and 
administration,  lose  its  Jurisdiction  nor 
the  inhabitants  thereof  their  rights  and  privi- 
leges as  citizens  or  be  absolved  from  their 
duties  as  citizens  of  the  State.' 

"By  this  enactment  Congress  in  effect  has  de- 
clined to  accept  exclusive  legislative  Juris- 
diction over  forest  reserve  lands,  and  expressly 
provided  that  the  state  shall  not  lose  its 
Jurisdiction  in  this  respect  nor  the  inhabitants 
’be  absolved  from  their  duties  as  citizens  of 
the  State.'  ..." 

Therefore,  it  is  our  opinion  that  Section  564.1180,  RSMo  1967 
Supp.  does  apply  to  public  roads  or  state  highways,  navigable  waters 
and  the  banks  thereof,  and  lanus  or  waters  owned,  operated,  or 
leased  by  the  state  or  any  subdivision  thereof  within  the  Clark 
National  Forest. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 

Enclosure:  Op.  No.  9 

3-6-57,  Blair 
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OPINION  NO.  72 
Anotfered  by  Letter 
Culver 


Dr.  aarl  fc.  Dawson,  President 

Lincoln  University 

Jefferson  City,  Missouri  65IOI 

Deer  Dr,  Dawson:  \ 

This  is  in  response  to  your  request  for  sn  opinion  of 
this  office  regarding  the  propose!  to  establish  s retire- 
ment, death  end  disability  program  for  the  employees  of 
Lincoln  Jhiverslty  similar  to  the  one  in  effect  at  Missouri 
Jniversity.  iou  ass  us  the  following: 

(1 ) ‘’Does  the  Lincoln  Jni varsity  hoard  of 
Curators  nave  the  power  and  authority 
to  set  up  such  a plan?" 

(2)  "What  procedural  steps  are  necessary 
In  effecting  the  tranafer  of  neaber- 
shlp  of  Lincoln  Jhiverslty  employ eea 
i’ro.a  the  bate  Retirement  System  to 

a Lincoln  University  retirement  system?" 

1a  reply  to  your  first  question,  it  is  our  opinion  that 
your  hoard  of  Curators  has  the  power  and  authority  to  esta- 
blish such  a retirement  program  for  Lincoln  University  employ- 
ees. Tula  is  based  on  the  fact  that  Section  172.^09,  AtfMo 
1959%  which  provides  the  Curators  of  the  University  of  Missouri 
with  retirement  program  autnority.  Is  in  effect  incorporated 
by  reference  Into  the  authority  given  your  Board  under  the 
provisions  of  Section  175»OdO»  R£Mo  1959*  which  provides  that 
your  "powers,  authority,  responsibilities  privileges  im- 
munities, liabilities  and  compensation**’  shall  ue  the  same  as 
those  of  tne  Jhiversity  of  Missouri.  We  refer  you  on  thla 
point  to  two  previous  opinions  of  this  office  in  response  to 
your  inquiries:  Mo.  21,  dated  Dec eater  10,  1957.  end  Mo.  k60 
dated  November  26,  1963,  copies  of  which  are  enclosed . 


Dr.  4*arl  t.  Lew* on,  Free ld«mt 


xifi£&rdin&  your  xscovui  question,  we  refer  you  to  » pre- 
vious opinion  of  this  office.  No.  51,  rendered  to  the 
.konoraUle  Robert  A.  tfelbora,  January  16,  1s6'2  (copy  enclosed), 
which  lasically  held  that  the  University  of  Missouri  could 
Vuend"  itt  retirement  plan  by  establishing  a separate  one 
of  their  own,  sad  that  University  employees  formerly  belong* 
iita  to  the  tfcte  :.iapio.  ees*  .vet  i resent  ste.j  (..actions 
1M  310  - 104.550,  SSMO  ljfc*,  USMo  Cm.  . upp  1967)  thereby 
terr.i:u*ted  their  membership  in  the  state  ay  stew,  witn  certain 
exceptions  as  noted  in  the  opinion.  Clearly,  Lincoln  Univer- 
sity .ias  the  caae  authority,  through  Its  board  of  Curators, 
to  establish  an  employees’  retirement  plan. 

Our  office  has  previously  held  that  tne  cienerel  /sseatly 
, pursuant  to  Article  VI,  section  25,  Constitution  of 
Missouri,  appropriate  .one;  to  the  Board  of  Cirators  at 
Missouri  University  which  may  be  used  at  the  discretion  of 
t.j«  board  for  providing  retirement  benefits  for  University 
employees.  «e  Opinion  Ho.  209,  Mann,  dated  August  15,  I960, 
b e»p„  of  which  is  enclosed.  Also  enclosed  is  a cop;  of  a 
previous  opinion  of  thlB  office,  Ho.  3*;,  , Bode,  dated  August 
30,  1 i-6C , which  provides  ti«at  a uetder  of  the  Missouri  htste 
r.plo’ees’  Aetlrenant  „ stew  ae;  withdrew  his  contribution* 
xpor.  written  request  for  refund  to  the  Board  of  Trustees . 

It  Is  therefore  the  opinion  of  this  office  that  Lincoln 
University  , through  Its  board  of  Curators  pursuant  to  .ec- 
tlons  175  0*0  end  172  300  R3tf»  1959*  has  the  authority  to 
establish  s retirement,  death  and  disability  program  for  the 
employees  of  Lincoln  diversity,  which  could  be  paid  for 
f -o»  expropriated  state  finds.  It  is  further  our  opinion 
that  the  only  procedural  step  necssssr,  to  transfer  ssei&ber- 
ship  . ' Lincoln  finiversity  employees:  froa  the  state  retire- 
ment listen  to  the  Line  obi  Jhiverslty  retirement  sy  steal, 
in  accordance  with  the  previous  opinions  construing  the 
state  retirement  »;  a te«  provisions  of  Chapte.  104,  R.Uto  1959 
referred  to  and  enclosed  herein,  le  for  the  employees  with 
less  than  fifteen  years  of  service  to  reqiast  In  writing 
that  their  funds  be  withdrawn,  with  Interest,  from  the  Mis- 
souri tet«  Ztaployeee*  Hetireuent  >stea;  employees  with 
ttore  thsn  fifteen  years  of  service  »ay  elect  to  leave  their 
'unis  on  deposit  with  the  tote  steta,  thus  continuing  as  a 
"oeeber”  of  the  eyelet,  to  the  extent  that  they  have  already 
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contributed,  in  anticipation  of  receiving  tnoee  benefit*  to 
which  their  previous  contributions  u&\  entitle  tlieu  wt*ea 
t-iti  reach  stat  utoi  j retii  meant  R£o . 

Very  truly  oars. 


JOHN  C.  DANPO&TH 
/ttomej  Oaneral 


icio  uree:  Opinion  So.  Jl,  Jaw  eon,  12/1*1/5! 

Opinion  Mo.  hCOt  Oaws on,  II/.X6/63 
OpLnion  Ho.  jl , ^ellom.  1/13/fca 
Opinion  Mo.  iO$i,  Mann,  o/l^/t'G 
Opinion  So.  3^7 » liode,  8/30/’>6 
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January  8,  1968 


OPINION  No.  73-1969 
419-1968 

Answered  by  letter  (Burns) 


Honorable  Charles  B.  Faulkner 
Prosecuting  Attorney 
Lawrence  County 
Mt.  Vernon,  Missouri 

Dear  Mr.  Faulkner: 

This  is  in  answer  to  your  letter  of  recent  date 
requesting  the  refusal  of  Western  Telephone  Company  to 
place  devices  on  telephone  lines  to  determine  what  lines 
are  being  used  for  harassing  and  obscene  telephone  calls. 
You  state  that  the  telephone  company  refuses  to  place 
such  devices  on  the  telephone  lines  unless  they  are  or- 
dered to  do  so  by  a court.  We  are  unable  to  find  any 
authority  for  any  court  to  make  such  an  order. 

We  are  referring  your  letter  to  Mr.  Frank  D. 
Hequmbourg,  Director  of  Utilities  of  the  Public  Service 
Commission  of  Missouri.  He  will  look  into  the  matter  to 
determine  what,  if  any,  action  can  be  taken  by  the  Public 
Service  Commission  in  this  matter. 


Very  truly  yours. 


NORMAN  H.  ANDERSON 
Attorney  General 


EMINENT  DOMAIN:  Piling  of  declaration  of  taking  and 

UNITED  STATES:  deposit  of  estimated  compensation 

TAXATION-REAL  PROPERTY:  in  court  vests  title  to  land  in 

United  States  government  under  Federal 
condemnation  law  (40  U.S.C.A.  § 258  a ) 
so  as  to  remove  land  from  tax  rolls 
in  succeeding  calendar  year. 


OPINION  NO.  76 


January  30,  1969 


Honorable  Winston  V.  Buford 
Prosecuting  Attorney 
Shannon  County 
Eminence,  Missouri  65466 

Dear  Mr.  Buford: 

This  is  in  response  to  your  recent  letter  requesting  an 
opinion  on  the  taxable  status  of  certain  land  in  Shannon  County, 
Missouri,  land  that  was  the  subject  of  condemnation  proceedings 
by  the  United  States  Government  in  the  year  1967-  You  specifically 
requested  whether  the  county  collector  should  " . . .abate  these 
taxes  for  the  1968  tax  year  in  favor  of  the  individual  land  owners. 

Section  43  of  Article  III,  Missouri  Constitution  of  1945 
provides  that: 

".  . .No  tax  shall  be  imposed  on  lands  the 
property  of  the  United  States;.  . ." 

The  federal  statute  by  which  the  United  States  Government 
condemns  land  reads  in  pertinent  part  as  follows: 

"Upon  the  filing  said  declaration  of  taking 
and  of  the  deposit  in  the  court,  to  the  use 
of  the  persons  entitled  thereto,  of  the 
amount  of  the  estimated  compensation  stated 
in  said  declaration,  title  to  the  said  lands 
in  fee  simple  absolute,  or  such  less  estate 
or  interest  therein  as  is  specified  in  said 
declaration,  shall  vest  in  the  United  States 
of  America,  and  said  lands  shall  be  deemed  to 
be  condemned  and  taken  for  the  use  of  the 
United  States,  ..."  (40  U.S.C.A.,  § 258  a) 


Honorable  Winston  V.  Buford 


Although  this  statute  needs  very  little  interpretation, 
the  federal  courts  have  consistently  stated  that  legal  title 
passes  to  the  United  States  Government  upon  the  filing  of  the 
declaration  of  talcing  and  the  deposit  in  court  of  the  estimated 
compensation  for  the  land.  Covered  Wagon,  Inc.,  v.  Commissioner 
of  Internal  Revenue,  369  F.2d  629  (8th  Circuit,  1966);  Collector 
of  Revenue,  the  City  of  St.  Louis,  v.  The  Ford  Motor  Company,  158 
F.2d  354  (oth  Circuit,  1946).  You  state  that  the  United  States 
Attorney  filed  declarations  of  talcing  in  1967,  and  you  have  sub- 
sequently informed  us  that  the  estimated  compensation  was  simul- 
taneously deposited  in  court.  Since  the  deposit  was  made  in  1967, 
it  of  course  follows  that  title  vested  in  the  United  States  Govern- 
ment in  1967.  Since  the  lien  for  1968  Missouri  Real  Property  Taxes 
accrues  as  of  January  1,  1968,  (§  137-075j  RSMo  1959;  St.  Louis 
Provident  Ass'n.  v.  Gruner,  199  S.W.2d  409  (Div.  1,  1947))  the 
property  for  which  declarations  of  talcing  had  been  filed  and  esti- 
mated compensation  deposited  in  court  prior  to  January  1,  1968, 
is  tax  exempt.  United  States  v.  Certain  Land  in  City  of  St.  Louis, 
86  F.Supp.  297  (E.D.,  Mo.,  1949),  United  States  v.  Certain  Land 
in  Jackson  County,  Missouri,  69  F.Supp.  565  (W.D.,  Mo.,  1947) * 

United  States  v.  Certain  Land  in  City  of  St.  Louis,  51  F.Supp.  80 
(E.D.,  Mo.,  19^3). 

If  1968  taxes  have  not  been  paid  on  the  land  acquired  by 
the  United  States  in  1967*  the  County  Court  may  upon  application 
order  the  assessment  on  the  land  removed  from  the  tax  books  (§  137.- 
270,  RSMo  1959)  and  the  county  clerk  shall  make  the  correction 
(§  137.260,  RSMo  1959).  Alternatively,  the  County  Court  may  order 
the  tax  books  as  to  this  condemned  land  corrected  on  the  first 
Monday  in  March  ( §§  139.160,  139-170,  RSMo  1959)  when  they  con- 
sider the  delinquent  tax  lists  (§  140.040,  RSMo  1959). 


CONCLUSION 


It  is  the  opinion  of  this  office  that  filing  of  declaration 
of  taking  and  deposit  of  estimated  compensation  in  court  vests 
title  to  land  in  United  States  government  under  Federal  condemna- 
tion law  (40  U.S.C.A.  § 258  a)  so  as  to  remove  land  from  tax  rolls 
in  succeeding  calendar  year. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant  Louren  R.  Wood. 


Attorney  General 
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NATIONAL' FOREST  RESERVE  FUNDS:  It  is  the  opinion  of  this  office 
SCHOOL  AND  ROAD  MAINTENANCE:  that  the  county  court  of  any  county 

DISTRIBUTED  BY  COUNTY  COURT:  receiving  funds  from  the  United 

States  under  the  National  Fbrest 

Reserve  Act  shall  distribute  such  funds  to  aid  in  maintaining  the 
schools  and  roads  of  school  districts  that  lie  or  are  situated 
partly  or  wholly  within  or  adjacent  to  the  national  forest  in  the 
county  upon  any  basis  which,  in  its  discretion,  the  court  deter- 
mines to  be  proper. 


Opinion  No . 77 


February  4,  19^9 


FILED 
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Honorable  Urban  C.  Bergbauer,  Jr. 

Prosecuting  Attorney 
Iron  County 

Ironton,  Missouri  6*3650 

Dear  Mr.  Bergbauer:  - - ■ 

This  office  Is  In  receipt  of  your  request  for  a legal  opinion 
In  regard  to  the  distribution  of  National  Forest  Reserve  Funds  to 
various  school  districts  within  a county.  Your  letter  reads  in 
part  as  follows: 

"The  point  has  recently  been  raised  by  one 
of  the  school  districts  in  Iron  County  that 
the  distribution  to  the  school  districts 
should  be  made  In  accordance  with  the  formula 
suggested  In  Section  12.100,  Vernon's  Anno- 
tated Missouri  Statutes,  that  is,  the  amount 
should  be  based  upon  the  respective  levies 
equal  to  that  which  would  ordinarily  be 
allowed  to  them  out  of  taxes  from  property 
owned  by  the  United  States  if  the  property 
were  privately  owned.  This  point  has  been 
raised  by  one  of  the  school  districts  be- 
cause they  believe  that  certain  properties 
lying  within  their  district  should  have  a 
higher  valuation  placed  thereon  because  of 
certain  mining  activities  going  on,  thereby 
giving  them  a greater  portion  of  the 
available  fund." 


Honorable  Urban  C.  Bergbauer,  Jr. 


Your  first  Inquiry  reads  as  follows: 

"1.  If  the  National  Poorest  Funds  received 
by  the  county  from  the  state  are  expended 
solely  for  the  benefit  of  the  public  roads 
and  public  schools  of  the  county  should 
the  distribution  to  the  various  school  dis- 
tricts of  the  county  be  based  on  strictly  an 
acreage  formula  similar  to  that  in  Section 
12.070,  Vernon's  Annotated  Missouri  Statutes, 
which  is  used  to  determine  the  distributable 
amounts  from  the  state  to  the  counties?" 

Section  12.070,  RSMo  1959*  provides  the  manner  in  which  funds 
received  by  the  State  of  Missouri  from  the  National  Forest  Reserve 
Funds  should  be  distributed  to  the  counties  and  reads  as  follows: 


"All  sums  of  money  received  from  the  United 
States  under  an  act- of  congress,  approved 
May  23 * 1908,  being  an  act  providing  for  the 
payment  to  the  states  of  twenty- five  per  cent 
of  all  money  received  from  the  national  forest 
reserves  in  the  states  to  be  expended  as  the 
legislature  may  prescribe  for  the  benefit  of 
the  public  schools  and  public  roads  of  the 
county  or  counties  in  which  the  forest  reserve 
is  situated  (16  U.S.C.A.  § 500)  shall  be  ex- 
pended as  follows:  Seventy- five  per  cent  for 
the  public  schools  and  twenty-five  per  cent 
for  roads  in  the  counties  in  which  national 
forests  are  situated.  The  funds  shall  be  used 
to  aid  in  maintaining  the  schools  and  roads 
of  those  school  districts  that  lie  or  are 
situated  partly  or  wholly  within  or  adjacent  to 
the  national  forest  in  the  county.  The  distri- 
bution to  each  county  from  the  proceeds  received 
on  account  of  a national  forest  within  its 
boundaries  shall  be  in  the  proportion  that  the 
area  of  the  national  forest  in  the  county 
bears  to  the  total  area  of  the  forest  in  the 
state,  as  of  June  thirtieth  of  the  fiscal 
year  for  which  the  money  is  received." 

Such  section  provides  that  seventy-five  per  cent  of  the  funds 
received  by  the  state  under  the  National  Forest  Reserve  Act  shall 
be  expended  for  schools  and  twenty-five  per  cent  for  roads  in 
those  school  districts  that  lie  or  are  situated  partly  or  wholly 
within  or  adjacent  to  a national  forest  in  the  county.  It  should 
be  noted  that  this  section  does  not  authorize  any  of  the  money  so 
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received  to  be  expended  for  county  government.  It  should  also 
be  noted  that  Section  12.070  has  no  provision  that  funds  received 
by  the  county  from  the  national  forest  reserves  shall  be  appor- 
tioned upon  an  acreage  basis;  therefore,  the  county  court  is  not 
required  by  Section  12.070  to  distribute  the  money  on  this  basi3. 

Section  12.080,  RSMo  1959 # provides  the  county  court  shall 
direct  the  expenditure  of  money  received  from  the  United  States 
under  the  Flood  Control  Act  for  the  benefit  of  the  schools  and 
roads  of  the  county  in  which  the  government  land  is  located  or 
for  defraying  the  expense  of  county  government  of  such  county. 

Said  section  refers  to  funds  received  under  the  Flood  Control 
Act  only  and  the  purposes  for  which  such  funds  can  be  spent  and 
is  inapplicable  to  the  receipt  and  expenditure  of  funds  under  the 
National  Forest  Reserve  Act. 

Section  12.100,  RSMo  1959#  provides  how  funds  received  from 
the  United  States  under  provisions  of  the  foregoing  sections  shall 
be  used.  Said  section  reads  as  follows: 

"The  county  court  of  each  county  receiving 
any  such  moneys  shall  use  the  funds  to  aid 
in  maintaining  the  schools  and  roads  and  for 
defraying  any  of  the  expense  of  the  county  in 
accordance  with  the  provisions  set  forth  in 
Sections  12.070  and  12.080.  The  county  court 
3hall  allow  to  the  school  districts  and  for 
roads  an  amount  based  upon  their  respective 
levies  equal  to  that  which  would  ordinarily 
be  allowed  to  them  out  of  taxes  from  property 
owned  by  the  United  States  if  the  property 
were  privately  owned  before  using  any  of  the 
moneys  for  defraying  other  expenses  of  the 
county . 71  (Underscoring  ours) 

Although  Section  12.100,  supra,  provides  that  upon  receipt  of 
the  money  the  county  court  of  any  such  county  shall  U3e  the  funds 
in  maintaining  schools  and  roads  and  for  defraying  any  county 
government  expense,  in  accordance  with  the  provisions  of  Sections 
12.070  and  12.080,  the  second  sentence  of  Section  12.100  is  inap- 
plicable to  Section  12.070.  Section  12.070  authorizes  the  use  of 
funds  received  from  the  National  Forest  Reserves  for  maintaining 
schools  and  roads  of  those  school  districts  partly,  wholly  within 
or  adjacent  to  a national  forest  of  the  county  receiving  the  funds 
and  no  part  of  the  funds  can  be  used  for  county  government  expense 
However,  this  is  not  true  with  reference  to  funds  received  under 
the  Flood  Control  Act,  as  Section  12.080  authorizes  the  county 
court  of  the  county  where  the  government  land  is  situated  to  use 
the  funds  in  maintaining  schools  and  roads  of  the  county,  as  well 


- 3 - 


Honorable  Urban  C.  Bergbauer,  Jr 


as  for  the  expenses  of  county  government.  The  second  sentence  of 
Section  12.100  is  applicable  only  to  Section  12.080  and  not  to 
Section  12.070. 

In  this  connection,  we  note  that  neither  Section  12.070  nor 
Section  12.080  contains  a formula  by  which  the  county  court  shall 
distribute  funds. 

Section  12.100  requires  the  county  court  to  allow  an  amount 
to  the  school  districts  and  for  roads  based  upon  their  respective 
levies  and  equal  to  that  ordinarily  allowed  them  out  of  taxes 
upon  United  States  owned  property,  if  privately  owned,  before 
using  any  of  the  funds  received  under  the  Flood  Control  Act  for 
county  expenses  but  does  not  require  the  county  court  to  apportion 
forest  reserve  funds  in  any  specific  way. 

Therefore,  our  answer  to  your  first  inquiry  is  that  the  dis- 
tribution of  funds  received  under  the  Forest  Reserve  Act  is  not 
required  to  be  based  on  an  acreage  formula. 

Your  second  inquiry  reads  as  follows: 

"2.  If  the  answer  to  question  No.  1 above 
is  in  the  negative,  then  should  the  formula 
used  in  Section  12.100,  Vernon’s  Annotated 
Missouri  statutes  be  used?" 

Our  answer  to  the  second  inquiry  is  that  the  provisions  of 
Section  12.100  relating  to  allowance  of  funds  do  not  apply  to 
funds  received  under  the  National  Forest  Reserve  Act  for  the 
reasons  given  in  our  discussion  of  the  first  inquiry,  which  are 
believed  to  be  unnecessary  to  repeat  here.  There  is  no  formula 
in  Section  12.100  for  distribution  of  funds  received  under  the 
National  Forest  Reserve  Act. 

Your  third  inquiry  reads  as  follows: 

"3.  If  the  formula  In  Section  12.100,  Vernon's 
Annotated  Missouri  Statutes  is  used,  what 
method  of  valuation  should  be  used  to  deter- 
mine the  value  of  government  owned  property 
within  a school  district  when  certain  of  that 
property,  if  used  for  private  purposes,  would 
have  a much  higher  valuation  than  other." 

Again,  we  point  out  that  Section  12.100,  supra,  contains  no 
formula  to  be  followed  by  the  county  court  in  distributing  the 
funds  received  from  the  National  Forest  Reserves.  The  county 
court  is  authorized  to  make  distribution  of  National  Forest 
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Reserve  Funds  upon  any  basis,  which  in  its  discretion,  the  court 
determines  to  be  proper. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  county  court  of 
any  county  receiving  funds  from  the  United  States  under  the 
National  Forest  Reserve  Act  shall  distribute  such  funds  to  aid 
in  maintaining  the  schools  and  roads  of  school  districts  that 
lie  or  are  situated  partly  or  wholly  within  or  adjacent  to  the 
national  forest  in  the  county  upon  any  basis  which,  in  its  dis- 
cretion, the  court  determines  to  be  proper. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Paul  N*_Chitwood. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 
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February  i8,  1^9 


OPINION  NO 
Answer  by 
Gardner 


. ^ 
Letter 


Mrs  Glean  barton  Secretary 
State  Board  of  Registration  for 
Architect#  and  Professional 
?.n«  l nee  rs 
bo*  lo* 

Jefferson  City,  Missouri  6^101 
Jear  Mrs.  Barton: 

Reference  is  rsade  to  the  letter  dated  October  29.  I9&8, 
which  the  State  Board  of  Registration  for  A*' chiteets  sad  Pro- 
fessional Lnglneers  received  fro*  Hr.  Jaoes  T.  Car-rough. 
President,  Missouri  Association  of  Registered  Architect* 
requesting  that  you  obtain  a legal  opinion  fro*  this  office 
for  such  organisation 

If  ti«e  permitted  and  If  ©4r  laws  allowed,  we  would  like 
to  be  able  to  render  opinions  In  answer  to  the  many  inquiries 
we  receive.  However  our  office  receive*  ssany  letters  each 
day  and  there  Just  Isn’t  sufficient  manpower  available  to  do 
the  extensive  work  which  1*  necessary  to  prepare  opinions  on 
each  Inquiry.  Having  this  In  saind  oar  legislature  faany 
year*  ago,  pasted  a statute  which  restricted  the  authority  of 
tne  Attorney  General  to  render  official  opinions  to  certain 
specified  public  officials  on  Matters  concerning  their  official 
duties  (lection  87.9*0  R£*Mo)  and  thus,  we  are  Halted  by  this 
statute . 

It  would  be  our  suggestion  that  Mr.  bar  rough  discuss  all 
the  facta  and  circumstances  with  an  attorney  who  la  in  e 


Hr*,  Glean  Bartaa,  Secretary 


position  to  advise  ni*«  with  respect  to  the  legal  problems 
confronting  the  Missouri  Association  of  .registered  Architects 
and  the  meabers  of  that  association. 

Very  truly  yours 


JO.ifl  C.  DAKFOKTS 
Attorney  General 


COUNTY  CLERKS:  The  County  Clerk  of  a third 

DEPUTY  COUNTY  CLERKS:  class  county  may  employ  as 

FEES,  COMPENSATION  AND  SALARIES:  many  deputies  as  he  determines 

to  be  necessary.  Paragraph  3 
of  Section  51*450  RSMo  Supp. 

1967  does  not  allow  $1000.00  for  each  deputy  employed  by  the 
county  clerk  but  does  allow  one  flat  sum  of  $1,000.00  regardless 
of  the  number  of  deputies.  Paragraph  2 of  Section  51*450  RSMo 
Supp.  1967  permits  the  county  court  to  allow  an  additional  sum 
not  to  exceed  $1,000.00  for  deputies  and  assistants  hire.  Such 
additional  sum  is  not  allowed  for  each  individual  deputy.  County 
Clerks  cannot  be  paid  extra  renumeration  for  performance  of  their 
official  duties  relating  to  casting  up  the  votes  given  to  candidates 
at  elections. 


OPINION  NO.  79 


February  27,  19^9 


Honorable  Thomas  0.  Pickett 
Prosecuting  Attorney 
Grundy  County 
924  Main  Street 
Trenton,  Missouri 

Dear  Mr.  Pickett: 

This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  official  opinion,  reading  as  follows: 

"(a)  How  many  deputies  may  the  County  Clerk  of  a 

county  of  the  Third  Class  with  a population  of 
more  than  7,500  and  less  than  15,000  employ? 

"(b)  Are  the  amounts  set  forth  by  Section  51 .450-l-(2) , 
Section  51*450-3  and  the  additional  compensation 
set  forth  in  Section  51.450-2  the  total  amounts 
which  may  be  spent  by  the  county  clerk  in  em- 
ployment of  his  deputies,  or  do  these  Sections, 
particularly  the  first  two,  apply  for  each 
deputy  employed? 

"(c)  Is  the  county  clerk  and/or  his  deputies  authorized 
to  receive  additional  compensation  for  can- 
vassing and  counting  absentee  ballots  and  in- 
specting the  poll  books?" 

Section  51*450,  RSMo  Supp.  1967  provides  in  part  as  follows: 

"Deputies -compensation  (class  three  counties).  — 

1.  The  clerk  of  the  county  court  in  each  county 
of  the  third  class  Is  entitled  to  employ  deputies 


Honorable  Thomas  0.  Pickett 


and  assistants,  and  for  the  deputies  and  assistants, 
is  allowed  the  following  sum: 

******* 

"(2)  In  counties  with  a population  of  seven 
thousand,  the  sum  of  sixty-five  per  cent  of  the 
salary  of  the  county  clerk; " 

The  statute  we  feel  is  specific  and  clear  in  that  it 
vests  in  the  clerk  of  the  county  court  the  right  to  hire  deputies 
and  assistants . The  legislature  made  no  mention  as  to  the 
number  of  such  deputies  or  assistants.  We  believe  that  the 
number  of  employees  is  discretionary  with  the  county  clerk. 

In  other  words  in  a class  three  county  the  sum  of  sixty-five 
per  cent  of  the  county  clerk's  salary  has  been  made  available 
for  the  employment  of  deputies  and  assistants  in  any  number 
needed  tinder  subsection  2 of  paragraph  1 of  Section  51-450. 

The  clerk  has  discretion  to  hire  as  many  such  deputies  and 
assistants  as  he  wishes. 

The  statute  obviously  does  not  contemplate  the  allowance 
of  sixty-five  per  cent  of  the  clerk's  salary  for  each  and 
every  deputy  or  assistant  the  clerk  may  see  fit  to  employ. 

Paragraph  2 of  Section  51.450,  RSMo  Supp  1967  provides: 

"The  county  court  in  all  counties  of  the  third 
class  may  allow  the  county  clerk,  in  addition 
to  the  amount  herein  specified  for  deputies' 
or  assistants'  hire,  a further  sum  not  to 
exceed  one  thousand  dollars  per  annum,  to  be 
used  solely  for  clerical  hire  or  allowed  and 
paid,  in  whole  or  in  part,  as  additional 
compensation  to  any  regular  deputy  or  assistant 
to  be  determined  by  the  county  court  of  the 
county;  but  the  county  court  shall  determine 
that  the  work  required  to  be  done  by  the  clerks 
demands  or  requires  the  extra  remuneration." 

It  is  clear  that  the  legislative  intent  in  paragraph  2 of 
Section  51.450  is  that  the  determination  whether  an  additional 
sum  not  in  excess  of  one  thousand  dollars  for  deputies'  or 
assistants'  hire  shall  be  allowed  is  entirely  in  the  discretion 
of  the  county  court  and  that  such  sum  is  the  maximum  amount 
that  may  be  allowed  for  all  deputies  and  assistants  under  such 
paragraph . 

Paragraph  3 of  Section  51.450  RSMo  Supp.  1967  is  as  follows: 

"In  addition  to  salaries  fixed  by  this  section 
the  deputy  county  clerk  shall  receive  one  thousand 
dollars  a year  payable  out  of  the  county  treasury." 
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In  tracing  the  history  of  Section  51-450  RSMo  we  find  that 
paragraph  3 first  appeared  in  1959,  L.  1959,  S.B.  63. 

At  the  time  such  paragraph  was  enacted  the  county  clerk  was 
authorized  to  employ  as  many  deputies  and  assistants  as  he  wished 
but  the  deputies  and  assistants  could  not  be  paid  a total  amount 
in  excess  of  that  authorized  by  what  are  now  paragraphs  1 and  2 
of  Section  51.450. 

We  believe  it  to  be  clear  that  the  reference  to  the  deputy 
county  clerk  in  paragraph  3 shows  that  the  legislative  intent 
is  that  the  stun  of  one  thousand  dollars  is  to  be  paid  to  one 
deputy  clerk  if  there  is  only  one  deputy  or  such  sum  may  be 
divided  among  several  deputy  clerks  if  there  be  more  than  one 
deputy.  There  is  no  provision  in  such  paragraph  for  an  additional 
payment  of  one  thousand  dollars  annually  to  each  deputy  clerk 
but  the  paragraph  contemplates  a payment  of  one  thousand  dollars 
additional  annually  for  hire  of  a deputy  or  deputies.  If  each 
deputy  were  entitled  to  payment  of  one  thousand  dollars  annually 
in  addition  to  the  salary  set  for  each  deputy  by  the  county 
clerk  under  paragraph  1 of  Section  51-^50  the  county  clerk  could 
require  the  payment  of  great  sums  of  money  for  deputy  hire  by 
appointing  scores  of  deputies  since  he  can  appoint  such  number 
of  deputies  as  he  sees  fit.  Section  51-450  which  in  other  para- 
graphs limits  the  amounts  that  are  to  be  paid  for  deputy  hire 
clearly  provides  in  paragraph  3 payment  of  one  thousand  dollars 
for  all  deputy  county  clerks. 

You  have  asked  whether  the  county  clerk  is  entitled  to  re- 
ceive additional  compensation  for  canvassing  and  casting  absentee 
ballots  and  inspecting  the  poll  books. 

We  know  of  no  requirement  that  the  clerk  or  his  deputies 
count  absentee  ballots.  Section  112. 060  RSMo  provides  that 
the  clerk  shall  appoint  not  less  than  four  disinterested  persons 
from  lists  furnished  by  the  two  dominant  political  parties  who 
count  absentee  ballots.  We  assume  you  are  inquiring  concerning 
the  clerk's  duties  as  set  out  in  such  section. 

We  also  assume  your  question  as  to  inspecting  the  poll  books 
concerns  the  clerk's  duties  under  Sectionlll  .710,  RSMo  providing 
that  the  county  clerk  shall  with  one  assistant  from  each  of  the 
political  parties  casting  the  highest  number  of  votes  at  the  last 
preceding  general  election  examine  and  cast  up  the  votes  within 
five  days  after  each  election. 

We  find  no  statutory  provision  for  any  payment  to  be  made  to 
the  county  clerk  for  the  performance  of  his  duties  relating  to  can- 
vassing the  ballots. 

The  general  rule  is  that  an  officer  is  not  entitled  to  compen- 
sation unless  compensation  is  authorized  by  statute.  This  rule  was 
enunciated  in  the  case  of  King  v.  Riverland  Levee  District  279  SW 
195-  In  that  case  the  St.  Louis  Court  of  Appeals  said  1.  c.  196. 
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"♦♦♦Furthermore,  our  Supreme  Court  has  cited 
with  approval  the  statement  of  the  general  rule 
to  be  found  in  State  ex  rel.  Wedeking  v. 
McCracken,  60  Mo.  App.  loc.  cit.  656,  to  the 
effect  that  the  rendition  of  services  by  a 
public  officer  is  to  be  deemed  gratuitous 
unless  a compensation  therefor  is  provided  by 
statute,  and  that  if  by  statute  compensation 
is  provided  for  in  a particular  mode  or  manner, 
then  the  officer  is  confined  to  that  manner 
and  is  entitled  to  no  other  or  further  com- 
pensation, or  to  any  different  mode  of  securing 
the  same.***" 


CONCLUSION 


It  is  the  opinion  of  this  office  that: 

1.  The  County  Clerk  of  a third  class  county  may  employ 
as  many  deputies  as  he  determines  to  be  necessary. 

2.  Paragraph  3 of  Section  51*450,  RSMo  Supp.  1967  does 
not  allow  $1,000.00  for  each  deputy  employed  by  the  county 
clerk  but  does  allow  one  flat  sum  of  $1,000.00  regardless 

of  the  number  of  deputies. 

3.  Paragraph  2 of  Section  51*450,  RSMo  Supp.  1967  permits 
the  county  court  to  allow  an  additional  sum  not  to  exceed 
$1,000.00  for  deputies  and  assistants  hire.  Such  allowance 

is  discretionary  with  the  county  court.  Such  additional  sum 
is  not  allowed  for  each  individual  deputy. 

4.  County  Clerks  cannot  be  paid  extra  renumeration  for 
performance  of  their  official  duties  relating  to  casting  up 
the  votes  given  to  candidates  at  elections. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant  C.  B.  Bums,  Jr. 


Very  truly  ye^rs. 


JOHN  C.  DAN FORTH 


Attorney  General 
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AMBULANCES : 

COUNTY  HOSPITALS: 

COUNTY  COURTS: 

HOSPITALS : 

SPECIAL  TAX  LEVIES: 
COOPERATIVE  AGREEMENTS: 

priate  to  the  needs  of 
trustees  may  likewise  a 
for  the  housing  of  the 


A county  hospital  organized  under 
the  provisions  of  Section  205* 160, 
RSMo,  et  seq.,  may  contract  with 
the  county  court  of  the  county  where 
in  they  are  located  for  such  ambu- 
lance services  as  the  hospital  board 
of  trustees  deem  necessary  and  appro 
the  hospital  and  the  hospital  board  of 
s a part  of  such  contract  provide  facilitie 
ambulance  vehicles. 


August  7,  1969 


OPINION  NO.  80 


Honorable  Dennis  C.  Brewer 
Prosecuting  Attorney 
Perry  County  Courthouse 
Perryville,  Missouri  63775 

Dear  Mr.  Brewer: 

This  opinion  is  in  response  to  your  question  concerning 
the  validity  of  a plan  for  the  furnishing  of  ambulance  service 
whereby  the  county  court  of  Perry  County  will  contract  on  behalf 
of  Perry  County  with  a private  individual  to  operate  a county 
ambulance  service,  and  in  turn,  the  Perry  County  Memorial  Hospi- 
tal will  contract  with  the  Perry  County  Court  to  provide  ambulance 
services  for  the  patients  of  the  hospital  using  special  tax  levy 
funds  pursuant  to  Section  205*200,  RSMo  Supp.  1967.  An  additional 
question  presented  is  whether  or  not  the  Perry  County  Memorial 
Hospital  can  provide  facilities  for  the  housing  of  the  ambulances 
used  for  these  services. 

In  our  opinion  which  was  directed  to  you  under  date  of 
December  5>  1968,  No.  290,  we  stated  that  a county  hospital 
organized  under  the  provisions  of  Section  205-160,  RSMo  et  seq., 
may  establish  and  maintain  an  ambulance  service  supported  in  whole 
or  in  part  by  special  tax  levy  funds  pursuant  to  Section  205.200, 
RSMo  Supp.  1967.  We  also  stated  that  such  ambulance  service  may 
not  be  a general  service,  but  must  be  in  direct  connection  with 
the  services  rendered  county  hospital  patients. 

It  is  our  understanding  that  the  contract  between  Perry 
County  and  the  individual  operating  the  ambulance  service  is 
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pursuant  to  the  provisions  of  Section  67*300>  RSMo  Supp.  1967* 

Two  of  the  basic  questions,  therefore,  are  answered.  That  is, 
the  county  court  acting  pursuant  to  Section  67*30°>  RSMo  Supp. 
1967,  can  contract  with  an  individual  to  operate  an  ambulance 
service  for  the  county.  Likewise,  we  have  stated  that  the  county 
hospital  can  use  special  tax  funds  to  provide  an  ambulance  ser- 
vice that  is  directly  related  to  the  operation  of  the  hospital. 

The  remaining  questions,  therefore,  are  whether  the  Perry  County 
Memorial  Hospital  Board  of  Trustees  can  contract  with  the  Perry 
County  Court  to  provide  the  ambulance  services  for  and  directly 
related  to  the  operation  of  the  Perry  County  Memorial  Hospital 
and  whether  the  Perry  County  Hospital  Board  of  Trustees  have  the 
authority  to  build  a shelter  for  these  ambulances. 

Section  205.190,  RSMo  1959 » gives  the  Perry  County  Memorial 
Hospital  Board  of  Trustees  the  authority  to  perform  certain  acts 
in  order  to  carry  out  its  duties  and  exercise  its  powers.  In 
order  to  do  this,  they  necessarily  must  have  the  right  of  contract 
and  are  able  to  contract  with  others  for  the  performance  of  ser- 
vices and  functions  of  a delegable  nature.  Aslln  v.  Stoddard 
County,  106  S.W.2d  472,  341  Mo.  138.  Obviously  there  is  nothing 
in  the  performance  of  ambulance  services  as  such  which  cannot  be 
delegated  or  made  the  subject  of  a lawful  contract.  Since  we 
have  concluded  that  the  board  of  trustees  can  provide  an  ambulance 
service  related  to  the  needs  of  the  hospital,  it  necessarily 
follows  that  they  have  the  right  to  contract  with  others  for  such 
services . 

With  respect  to  the  question  as  to  whether  the  county  court 
can  contract  with  the  county  hospital  board  of  trustees  to  furnish 
such  services,  we  take  note  that  under  the  provisions  of  Section 
67-300,  the  county  court  "may  provide  a general  ambulance  service 
for  the  purpose  of  transporting  sick  or  injured  persons  to  a 
hospital,  clinic,  sanatorium  or  other  place  for  treatment  of  the 
illness  or  injury1.  Thus,  the  county  court  has  the  power  to 
provide  such  service,  but  is  not  required  to  do  so;  and  as  a con- 
sequence, a contract  with  the  hospital  board  of  trustees  to  fur- 
nish ambulance  services  for  the  direct  needs  of  the  county  hospi- 
tal would  be  proper. 

The  existence  of  the  power  to  do  the  act  contemplated  by 
the  contract  distinguishes  this  situation  from  one  which  calls 
for  the  furnishing  of  services  by  the  county  to  persons  or 
organizations  where  such  power  does  not  exist. 

Under  these  circumstances,  it  is  not  necessary  to  determine 
whether  this  type  of  contract  falls  within  the  provisions  of  the 
cooperative  agreement  statutes.  Section  70.210,  RSMo,  et  seq.. 
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for  the  reason  that  the  right  to  contract  in  this  instance  exists 
independently  of  any  statutory  authority  given  political  sub- 
divisions to  cooperate  as  provided  under  that  law.  Notably,  the 
"sharing  of  facilities"  is  nothing  new  in  our  government,  St.  Louis 
Co.  v.  Ruland,  5 Mo.  269,  l.c.  272. 

Further,  it  is  our  opinion  that  the  Perry  County  Memorial 
Hospital  Board  of  Trustees  does  have  the  authority  to  build  parking 
facilities  for  ambulances  with  the  special  tax  levy  funds  pursuant 
to  Section  205.200,  RSMo  Supp.  1967,  for  the  same  reasons  that  we 
stated  previously;  that  is,  that  they  have  the  authority  to  pro- 
vide ambulance  services  related  to  the  needs  of  the  hospital. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  a county 
hospital  organized  under  the  provisions  of  Section  205.160,  RSMo 
et  seq.,  may  contract  with  the  county  court  of  the  county  wherein 
they  are  located  for  such  ambulance  services  as  the  hospital  board 
of  trustees  deem  necessary  and  appropriate  to  the  needs  of  the 
hospital  and  the  hospital  board  of  trustees  may  likewise  as  a part 
of  such  contract  provide  facilities  for  the  housing  of  the  ambu- 
lance vehicles. 

This  opinion,  which  I hereby  approve,  was  prepared  by  my 
assistant,  John  C.  Klaffenbach. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 
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Answered  "by  letter  (Burns) 


March  28  , I969  s'  [)  j 
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OPINION  LETTER  NO.  8l 


Honorable  Charles  S.  Broomfield 
State  Representative 
87th  District 
4801  North  Lister 
Kansas  City,  Missouri 

Dear  Mr.  Broomfield: 


This  is  in  response  to  your  request  for  an  opinion  concerning  the 
legality  of  offering  gifts  to  encourage  voters  to  register.  Enclosed 
with  your  request  was  a copy  of  an  advertisement  distributed  by  a Devel- 
opment Company  stating  in  port: 

'Because  we  feel  it  is  vital  for  each  NKC  resident  to 
exercise  his  right  at  the  ballot  box,  the  Development 
Company  is  offering  a $10  gift  certificate  to  all  of 
its  residents  who  can  prove  they  have  registered  since 
January,  1968.  We  hope  this  inducement  will  help  s4nd 
more  of  North town's  voters  to  the  polls." 

We  are  unable  to  find  any  provisions  in  the  statutes  of  Missouri  making 
unlawful  a corporation* s or  an  individual's  promising  to  pay  or  to  give  a 
gift  certificate  to  another  person  who  registers  as  a voter.  Chapter  129 
RSMo,  the  corrupt  practice  law  of  Missouri,  does  contain  many  sections  relating 
to  unlawful  activities  in  connection  with  elections  but  does  not  make  unlawful 

giving  a gift  certificate  to  one  who  registers  as  a voter. 

/ 

Section  129*680  RSMo  makes  unlawful  certain  activities  regarding  regis- 
tration of  voters  but  nowhere  in  such  section  is  there  found  any  provision 
prohibiting  the  offering  of  a gift  or  reward  to  an  individual  who  registers 
to  vote. 

Section  129.010  RSMo  provides  that  a person  shall  be  deemed  guilty  of 
bribery  when  he  directly  or  indirectly  offers  or  promises  any  money  or 
valuable  consideration  to  any  voter  in  order  to  induce  such  voter  to  vote 
or  refrain  from  voting. 

However,  it  is  our  view  that  such  section  does  not  in  anyway  relate  to 
registration  of  voters  but  relates  only  to  inducing  an  individual  to  vote 


Honorable  Charles  S.  Broomfield 


or  refrain  from  voting. 

In  the  absence  of  any  statute  making  unlawful  the  offering  of  a gift 
or  reward  for  registering  as  a voter,  it  is  our  view  that  such  offering  of 
a gift  or  reward  is  not  unlawful. 


Yours  very  truly, 


JOHN . C . DANPORTH 
Attorney  General 


The  right  of  the  County  Auditor  to 
jUITORS  : payment  of  the  additional  compensation 

SALARIES:  provided  by  Section  55*097,  RSMo  Cum. 

ADDITIONAL  COMPENSATION:  Supp.,  is  conditioned  upon  the  actual 

performance  of  the  duties  imposed  by 
Section  55-175,  RSMo  Supp.  1967, 
including  the  malting  of  an  annual 

audit  of  the  accounts  and  records  of  the  county  health  center,  county 
planning  and  zoning  commission  and  the  county  building  commission.  In 
counties  where  these  facilities  do  not  exist,  the  auditor  cannot  meet 
the  conditions  imposed  by  the  statute  and  therefore  cannot  acquire  a 
right  to  payment  of  the  additional  compensation  provided  in  Section 
55.097. 


OPINION  NO.  82 

March 


Honorable  Frank  Conley 
Boone  County  Prosecuting  Attorney 
Boone  County  Courthouse 
Columbia,  Missouri  65201 

Dear  Mr.  Conley: 

This  is  in  response  to  your  request  for  an  opinion  as  follows: 

"On  January  1,  1969,  Boone  County  will 
become  a second  class  County  and  eligable 
for  appointment  of  a County  Auditor.  Section 
55.090  RS  Mo.,  1959,  provides  that  the  sum 
of  $5,000.00  for  his  performances.  Sections 
55.095  and  55.161  RS  Mo.,  1959,  provide  that 
the  County  Auditor  shall  be  paid  an  additional 
$1,000.00  for  his  performance  of  certain  addi- 
tional duties. 

"Section  55.097  RS  Mo.,  1959,  provides 
that  the  Auditor  shall  be  paid  an  additional 
$2,000.00  for  the  performance  of  certain  addi- 
tional duties  set  forth  in  55.175  RS  Mo. , 1959, 
which  involve  auditing  the  County  Health  Center, 
the  Planning  and  Zoning  Commission  and  the 
Planning  and  Building  Commission.  Boone  County 
does  not  have  a County  Health  Center,  Planning 
and  Zoning  Commission  or  Planning  and  Building 
Commission,  hence,  there  will  be  no  additional 
duties  in  this  area  to  be  performed  at  this 
time. 


*,  1969 
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"in  view  of  the  fact  that  the  particular 
agencies  to  be  audited  under  55.175  RS  Mo., 

1959 , do  not  now  exist  within  this  County,  is 
the  County  Auditor  entitled  to  the  additional 
$2,000.00  compensation?" 

The  additional  compensation  to  which  you  refer  is  provided  in 
Section  55*097,  RSMo  Cura.  Supp.  1967,  as  follows: 

"For  the  performance  of  the  duties  imposed 
by  section  55.175,  the  county  auditor  shall 
receive,  in  addition  to  all  other  compensation 
provided  by  law,  two  thousand  dollars  per  annum." 

Section  55.175,  RSMo  Cum.  Supp.  1967,  provides: 

"The  county  auditor  in  counties  of  the 
second  class  shall  make  an  annual,  audit  of  the 
accounts  and  records  of  the  county  health  cen- 
ter, county  planning  and  zoning  commission  and 
the  county  building  commission,  and  report  the 
condition  of  the  accounts  to  the  county  court." 

The  question  presented  is  whether  the  right  to  the  additional 
compensation  provided  by  Section  55.097  arises  from  an  amount  fixed 
by  the  General  Assembly  as  salary  or  compensation  incidental  to  the 
Office  of  the  County  Auditor,  or  whether  it  arises  from  the  rendition 
of  services  through  the  performance  of  the  duties  specified  in  the 
statute.  We  are,  therefore,  confronted  with  a problem  in  statutory 
construction. 

The  fundamental  purpose  in  statutory  construction  is  to  ascer- 
tain and  give  effect  to  the  legislative  intent.  In  construing  a 
statute  and  arriving  at  the  intent  thereof,  it  is  proper  and  help- 
ful to  consider  its  historical  development.  Kansas  City  v.  Travelers 
Insurance  Company,  184  S.W.2d  874. 

One  of  the  accepted  cannons  of  statutory  construction  permits 
and  often  requires  an  examination  of  the  historical  background  of 
the  legislation,  including  changes  therein  and  related  statutes. 

State  v.  Atterbury,  270  S.W.2d  399*  Section  55.095,  RSMo  1959,  is 
a related  statute,  inasmuch  as  it  also  provides  additional  compensa- 
tion for  additional  duties  by  the  County  Auditor,  as  follows: 

"For  the  additional  duties  provided  in 
section  55.l6l,  the  county  auditor  shall  receive, 
in  addition  to  the  compensation  provided  in 
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section  55.090,  the  sum  of  one  thousand  dollars, 
payable  monthly  in  equal  installments  out  of 
the  general  revenue  fund  of  the  county  by  war- 
rants drawn  on  the  county  treasurer. " 

An  examination  of  the  historical  development  of  Sections  55*095 
and  55.097  discloses  how  the  policy  of  the  General  Assembly  with 
respect  to  additional  compensation  for  additional  duties  by  the  Audi- 
tor in  Class  two  counties  has  been  changed  or  modified. 

Section  55*095  was  first  enacted  in  1951  and,  at  that  time,  it 
included  the  following  provision  at  the  end  of  that  section: 

. . provided  however,  that  the  county 
auditor  for  all  services  rendered  shall  not 
receive  as  total  compensation  in  excess  of  five 
thousand  dollars  ( $5,000. 00) .' " 

In  1959,  the  General  Assembly  repealed  Section  55*095  and  re- 
enacted it  with  the  foregoing  provision  deleted  (L.  1959*  S.B.  196, 
Section  1).  By  such  action  the  General  Assembly  expressed  a policy 
of  not  only  removing  a condition  it  had  previously  placed  on  the 
right  of  the  Auditor  to  receive  additional  compensation,  but  it  also 
fixed  the  additional  compensation  authorized  by  Section  55*095  as  a 
part  of  the  annual  salary  provided  for  the  Office  of  County  Auditor, 
and  permanently  attached  it  to  that  office. 

A different  policy  was  expressed  by  the  General  Assembly  in  the 
action  taken  after  the  decision  of  State  v.  Carpenter,  388  S.W.2d  823, 
to  which  you  called  attention  in  your  opinion  request.  This  decision 
was  handed  down  March  8,  1965*  while  Sections  55*097  and  55*175*  which 
were  paragraphs  1 and  2 of  S.B.  122  in  the  Seventy-Third  General  As- 
sembly, were  approved  July  9*  1965. 

In  State  v.  Carpenter  the  Court  held  that  the  superintendent  of 
the  county  schools  was  entitled  to  additional  compensation  for  the 
duties  of  supervising  transportation,  even  though  no  such  duties 
existed  in  the  county.  In  reaching  that  conclusion,  the  Court  pointed 
out  that  "the  sums  here  involved  are  salary"  and  "the  fact  that  he  does 
not  perform  all  or  any  of  its  duties  will  not  affect  the  right  to  the 
salary  attached  thereto  unless  the  statute  otherwise  provides".  The 
Court  also  stated  "the  General  Assembly  could  have  attached  conditions 
to  the  superintendent's  right  to  receive  additional  compensation,  but 
it  did  not  do  so". 

The  Court,  therefore,  makes  a distinction  between  statutes  from 
which  the  right  to  additional  compensation  arises  as  an  incident  to 
the  office,  and  statutes  from  which  the  right  to  additional  compensa- 
tion arises  from  the  rendition  of  services. 
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Following,  and  apparently  prompted  by  this  decision,  the 
General  Assembly  enacted  Section  55.097  and  in  this  section  attached 
a condition  to  the  Auditor's  right  to  receive  additional  compensa- 
tion, this  condition  being  "for  the  performance  of  the  duties  imposed 
by  Section  55.175".  The  attachment  of  this  condition  is  in  harmony 
with  State  v.  Carpenter  and  discloses  a clear  legislative  intent  that 
the  right  to  additional  compensation  is  dependent  upon  performance  of 
the  additional  duties. 

The  duties  imposed  by  Section  55.175  are  specific.  Where  spe- 
cific compensation  is  given  by  law  to  a public  officer  for  the  per- 
formance of  specific  duties,  as  in  Section  55.097,  it  would  seem  he 
is  not  entitled  to  compensation  unless  he  performs  the  duties.  In 
this  instance,  having  performed  no  additional  duties  and  having 
rendered  no  additional  services  to  the  county,  there  is  nothing  upon 
which  he  can  predicate  a right  to  additional  compensation. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  the  right  of 
the  County  Auditor  to  payment  of  the  additional  compensation  provided 
by  Section  55.097,  RSMo  Cum.  Supp.  is  conditioned  upon  the  actual 
performance  of  the  duties  imposed  by  Section  55.175,  RSMo  Supp.  1967, 
including  the  making  of  an  annual  audit  of  the  accounts  and  records 
of  the  county  health  center,  county  planning  and  zoning  commission 
and  the  county  building  commission.  In  counties  where  these  facilities 
do  not  exist,  the  auditor  cannot  meet  the  conditions  imposed  by  the 
statute  and  therefore  cannot  acquire  a right  to  payment  of  the  addi- 
tional compensation  provided  in  Section  55.097. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  L.  J.  Gardner. 


Yours  very  trytly^ 
JOHN  C.  DANFORTH 


Attorney  General 
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ANSWER  BY  LETTER:  ASHBY 


October  14,  19^9 


filed 


OPINION  LETTER  NO.  83 


Mr.  Richard  E.  Snider 

First  Assistant  Prosecuting  Attorney 

14  North  Pacific 

Cape  Girardeau,  Missouri  63701 

Dear  Mr.  Snider: 

We  have  your  letter,  which  reads  as  follows: 

Erlbacher  Materials  Inc.  1300  Water  Street 
Cape  Girardeau  Missouri  is  a dealer  in  con- 
struction earth  moving  equipment  and  have 
been  issued  dealers  plates  by  the  Department 

of  Revenue. 

Periodically  they  travel  to  St.  Joseph,  Mis- 
souri where  they  purchase,  in  this  instant  a 
loboy  and  caterpillar  tractor;  placed  their 
dealer  plate  on  the  loboy  and  on  the  tractor 
pulling  the  loboy,  loaded  the  caterpillar 
tractor  on  the  loboy  and  returned  to  Cape 
Oirardeau  where  the  loboy  and  caterpillar 
tractor  are  displayed  for  sale. 

Recently  they  were  stopped  by  the  Missouri 
State  Highway  Patrol  and  arrested  for  im- 
proper use  of  dealer' 8 plates  and  forced  to 
purchase  registration  plates  for  the  loboy 
and  tractor  (which  of  course  included  pay- 
ment of  the  sale  tax)  before  being  allowed 
to  proceed. 


Mr.  Richard  E.  Snider 


Examination  of  Vernon's  Annotated  Missouri 
Statutes  Sections  No.  301. 130;  301.1*10; 

301.170  and  301.250  lead  me  to  believe  that 
their  activity  is  a proper  use  of  their 
dealer's  plates  and  that  they  are  not  in 
violation  of  the  Missouri  law." 

The  pertinent  portion  of  Section  301. 250,  RSMo  1959*  reads 
as  follows: 

"1.  All  manufacturers  and  dealers  shall, 
instead  of  registering  each  motor  vehicle 
manufactured  or  dealt  in,  make  a verified 
application  upon  a blank  to  be  furnished 
by  the  director  of  revenue,  for  a distinc- 
tive number  for  all  the  motor  vehicles 
owned  or  controlled  by  such  manufacturer 
or  dealer,  said  application  to  contain: 

# * * * 

3.  The  dealer  plates  may  be  displayed  on 
any  motor  vehicle  used  by  an  employee  or  of- 
ficer and  owned  by  the  manufacturer  or  deal- 
er, but  shall  not  be  displayed  on  any  motor 
vehicle  or  trailer  hired  or  loaned  to  others 
or  upon  any  regularly  used  service  or  wreck- 
er vehicle. 

*1.  The  director  of  revenue  shall  use  all 
due  diligence  to  ascertain  whether  appli- 
cant is  a dealer  in  fact,  and  he  may  regu- 
late the  number  of  plates  furnished  each 
dealer.  For  the  purposes  of  this  section 
a dealer  is  any  person,  firm,  corporation, 
association,  agent  or  sub-agent,  engaged  in 
the  business  of  selling  or  exchanging  new, 
used,  or  reconstructed  motor  vehicles  or 
trailers  and  who  buyB  and  sells,  or  exchanges 
four  or  more  new,  used  or  reconstructed  motor 
vehicles  or  trailers  in  any  one  calendar  year." 

Reviewing  the  facts,  the  dealer  drove  his  regularly  used 
service  vehicle  (or  tractor)  to  St.  Joseph  where  they  picked 
up  a loboy  and  caterpillar  (both  of  the  latter  for  resale)  from 
another  dealer  or  manufacturer.  They  placed  the  licenses  or 
dealer  plates  on  the  loboy  and  tractor  and  had  started  to  re- 
turn to  Cape  Girardeau  when  arrested. 
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The  use  of  the  dealer  Dlate  on  the  loboy  was  proper  under 
Section  301.250  (sub-rpar.  3)  supra,  since  the  loboy  was  for 
resale  and  was  not  being  "displayed  on  any  motor  vehicle  or 
trailer  hired  or  loaned  to  others  or  upon  any  regularly  used 
service  or  wrecker  vehicle". 

However,  the  tractor  being  a "regularly  used  service  ve- 
hicle" as  we  understand  the  facts  was  specifically  denied  the 
use  of  the  dealer  plate  (see  sub-rpar.  3,  Section  301.250* 
supra). 

It  seems  to  us  that  the  language  of  the  statute  is  clear 
and  unambiguous  and  by  definition,  we  believe  the  dealer  vio- 
lated the  proscription  of  sub- par.  3,  Section  301.250,  supra, 
by  using  the  dealer  plates  on  his  "regularly  used  service  ve- 
hicle". 

We  have  assumed  for  purpose  of  this  opinion  that  the 
tractor  was  a regularly  used  service  vehicle. 

We  do  not  feel  Section  301.130,  301.140  and  301.170,  RSMo 
1959*  are  applicable  to  this  situation. 

For  the  reasons  above  stated,  we  have  concluded  the  use 
of  the  dealer  plates  on  the  loboy  was  proper  but  the  use  of 
the  dealer  plates  on  a regularly  us^jd  service  vehicle  was  in 
violation  of  Section  301.250,  RSMo  1959- 

If  you  have  any  further  questions,  please  feel  free  to 
request  the  opinion  of  this  office. 

Very  truly  yours. 


JOHN  C.  DANF0RTH 
Attorney  General 
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Opinion  No.  89-1969 
Answered  by  letter 
Chitwood 


February  18,  1969 


Honorable  Janes  C.  Kirkpatrick 
Secretary  of  State 
Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Kirkpatrick! 

This  letter  Is  in  response  to  your  request  for  a legal  opinion 
as  to  whether  or  not  you  may  issue  patents  to  the  purchasers  of 
school  lands  as  provided  by  former  Chapter  166,  KSMo  1959* 

Sections  166.133  and  166.143,  KSMo  1959  provided  the  procedure 
to  be  followed  by  the  Secretary  of  State  of  Missouri  in  issuing 
patents  to  the  purchasers  of  school  lands  upon  receipt  of  a state- 
ment showing  payment  of  the  purchase  price.  Chapter  166,  KSMo  1969 
was  repealed  by  Laws  of  1963,  page  233,  and  no  new  sections  have 
been  enacted  with  the  same  or  similar  provisions  of  former  Sections 
166.133  and  166.143,  KSMo  1959. 

In  the  absence  of  any  present  Missouri  statutes  providing  that 
he  shall  do  so,  the  Secretary  of  State  of  Missouri  la  unauthorised 
to  Issue  patents  to  ths  purchasers  of  school  lands. 

Yours  very  truly. 


JOHN  C.  DAN FORTH 
Attorney  Oeneral 


Qb 
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Opinion  No.  90 

OPINION  MO.  446 

Answered  by  Letter  — Culver 


Hr.  Cerl  D.  Cue 
Prosha  king  Attorney 
Courthouse 

liarrisonville,  Missouri  64701 
Lear  >Ls*.  Guo: 

In  response  to  your  opinion  request  of  UecemOer  6,  1968, 
we  enclose  a copy  of  an  opinion  previously  rendered  by  our 
office,  May  17,  1949,  to  David  2.  i-isrrison,  then  Superinten- 
dent.  Hi  ok  our  l £t&te  Hi^iiwe^  Petrol. 

As  you  will  note,  that  opinion  rather  unequivocally 
states  that  under  Missouri  law  the  Highway  Itetrol  has  auth- 
ority to  enforce  the  traffic  laws  even  on  privately  owned 
fund  maintained  road*  if  they  ere  used  by  the  public  In  general. 
In  our  opinion,  the  cases  and  statutes  referred  to  in  that 
opinion  ere  round  and  regain  controlling  on  this  point . 

It  would,  therefore,  appear  that  In  view  of  the  authori- 
ties contained  in  the  enclosed  opinion,  the  Missouri  State 
Highway  Patrol  does  have  authority  to  petrol  and  issue  Missouri 
Uniform  Traffic  Tickets  for  violation  of  the  Traffic  Code  on 
roadways  in  the  area  of  Lake  Winnebago  which  are  open  to  and 
travelled  by  the  public. 


Yours  very  truly. 


Enclosure:  5/17/49,  Harrison 


JOHN  C.  DANFORT tl 
Attorney  General 


January  8, 


1969 


OPINION  NO.  449 
Answered  by  Letter 
Hough 

OPINION  NO.  92  (1969) 


Honorable  Robert  D.  Scharz 
Superintendent 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Scharz: 

By  letter  dated  December  13>  1968,  you  requested  an  opinion 
as  to  whether  documents  submitted  by  the  corporators  of  the  Fidelity 
Security  Life  Insurance  Company  are  in  accord  with  the  Constitution 
and  laws  of  this  State  and  of  the  United  States. 

These  documents  consist  of  the  following:  the  Declaration  of 
Intent  of  the  original  incorporators  of  the  Fidelity  Security  Life 
Insurance  Company,  the  proposed  Articles  of  Incorporation  of  such 
corporation  to  be  formed  under  the  provisions  of  Chapter  376,  RSMo 
1959,  as  amended,  and,  the  Publishers'  Affidavit  as  to  publication 
of  said  Articles  as  required  by  Section  376.050,  RSMo  L959* 

The  objects  and  purposes  of  the  corporation  and  the  kinds  of 
insurance  business  which  it  proposes  to  transact  are  set  forth  in 
Article  III  of  the  Declaration  of  Intention  and  proposed  Articles  of 
Incorporation.  The  company,  among  other  things,  proposes  to  provide 
contracts  of  indemnity  against  death  and  for  weekly  or  other  peri- 
odic indemnities  for  disability  occasioned  by  accident  or  sickness. 
Section  376.010,  RSMo  1959 > specifically  provides  that  "accident 
and  health  insurance  shall  be  made  a separate  department  of  the  busi 
ness  of  the  life  insurance  company  undertaking  it".  Although  the 
Declaration  of  Intention  and  proposed  Articles  of  Incorporation  are 
silent  in  regard  to  the  requirement  for  a separate  department  as 
provided  by  Section  376.010,  such  statutory  requirement  shall  apply 
to  the  proposed  corporation  and  should  be  specifically  brought  to 
the  attention  of  the  corporators. 
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Honorable  Robert  D.  Scharz 


An  exaiTilnation  of  the  documents  above  referred  to,  pursuant 
to  the  requirements  of  Section  376.070,  RSMo  195 9>  has  been  made. 
This  office  finds  the  documents  to  be  in  accord  with  the  provisions 
of  Chapter  376,  RSMo  1959*  as  amended,  and  not  inconsistent  with 
the  Constitution  and  laws  of  this  3tate  and  of  the  United  States. 

Yours  very  truly. 


NORMAN  H.  ANDERSON 
Attorney  General 


SCHOOLS : 
INSURANCE : 


1.  A school  board  has  no  authority  to  purchase 
liability  insurance  to  cover  its  own  negligent 
actions;  2.  A school  board  is  given  authority  to 
purchase  an  individual  liability  insurance  policy  on  an  employee 
to  cover  his  negligence  occurring  during  the  normal  activities  of 
the  school  district;  3.  The  purchase  of  liability  insurance  by  a 
school  board  to  be  paid  as  compensation  to  its  employees  does  not 
waive  the  sovereign  immunity  of  a school  board. 


Op No  . 140-1976  should  alv/ay s ^tTe  ' ; 
sent  with  this  opinion. 
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OPINION  NO.  93 


Honorable  William  J.  Cason 
State  Senator  - 31st  District 
Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Senator  Cason: 

This  letter  is  in  response  to  your  request  for  an  opinion  of 
this  office  in  which  you  ask  whether  a school  board  can  purchase 
liability  insurance,  and  assuming  a purchase  by  a school  board 
does  this  purchase  waive  sovereign  immunity? 

We  consider  this  as  a request  which  asks  two  questions,  to 

wit : 

"May  a school  board  purchase  liability 
insurance  covering  its  own  negligence? 

"May  a school  board  purchase  liability 
insurance  for  its  employees  to  cover  their 
negligence  occurring  during  the  normal 
activities  of  the  school  district?" 

You  also  ask  whether  in  the  above  two  instances  a purchase 
of  insurance  would  work  a waiver  of  sovereign  immunity,  or  if 
the  insurance  carrier  could  successfully  interpose  the  governmental 
immunity  as  a defense. 


I. 

The  Supreme  Court  of  Missouri  has  consistently  stated  the 
law  to  be  that  when  suit  is  brought  against  a school  board  which 
relates  to  the  board's  negligent  performance  of  a governmental 
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function  no  cause  of  action  is  stated,  Cochran  v.  Wilson  (Mo.  Sup. 
1921)3  229  S.W.  1050;  Krueger  v.  Board"  of  Education  (Mo.  Sup. 
1925),  274  S.W.  8ll ; Todd  v.  Curators  of  University  of  Missouri 
(Mo.  Sup.  19^1) j 147  S.W. 2d  1063;  Smith  v.  Consolidated  School 
District  (Mo.  Sup.  1966),  4o8  S.W. 2d  50.  Thus,  because  of  the 
doctrine  of  sovereign  immunity,  no  liability  arises  against  a 
school  board  when  it  performs  a governmental  as  opposed  to  a pro- 
prietory function. 

As  a practical  matter  then,  a school  board  need  not  purchase 
liability  insurance  to  protect  itself  from  its  negligent  acts. 
Your  question  asks,  however,  whether  a school  board  has  the  dis- 
cretionary authority  to  purchase  liability  insurance  to  cover  its 
negligent  acts . 

We  feel  this  question  has  been  answered  negatively  by  the 
Missouri  Supreme  Court  in  Cochran  v,  Wilson,  229  S.W.  1050,  where 
after  a full  discussion  of  the  basis  for  sovereign  immunity  being 
applied  to  schools,  the  Court  states,  l.c.  105^-1055: 

"Another  equally  cogent  reason  why  the 
board  of  education  cannot  be  required  to 
respond  to  an  action  of  the  character  of 
that  at  bar  is  the  nature  of  the  fund  in- 
. trusted  to  its  care  and  distribution. 

School  funds  are  collected  from  the  public 
to  be  held  in  trust  by  boards  of  education 
for  a specific  purpose.  That  purpose  is 
education.  An  attempt,  therefore,  to  other- 
wise apply  or  expend  these"  funds  is  without 
legislative  sanction  and  finds  no  favor 
with  the  courts"!  Cases  in  which  hospitals 
have  been  held  exempt  from  actions  for 
damages  for  negligence  on  account  of  their 
character  as  charitable  institutions  may 
not  inappropriately  be  cited  in  this  con- 
nection * * * * 

(citing  cases) 

"If  it  is  against  public  policy  as  ruled  in 
the  foregoing  cases  to  divert  charitable 
• funds,  so  called,  from  other  than  the  pur- 
pose for  which  they  have  been  collected  how 
much  stronger  is  the  case  where  the  funds 
are  the  fruit  of  taxation,  belong  tc  the 
people,  and  are  to  be  used  for  the  benefi- 
cent purpose  of  free  education.  Their  immunity 
from  the  payment  of  damages  for  negligence 
need  not  rely,  however,  upon  the  analogous 
rule  applicable  to  the  funds  of  charitable 
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institutions,  but  finds  express  approval  in 
Freel  v.  School  of  Crawfordsville , supra. 

Ford  v.  School  District,  121  PA  5^3,  15  Atl. 

812,  1 L.R.A.  607,  Wiest  v.  School  District, 

68  Or.  474,  137  Pac.  749,  49  L.R.A.  (N.S.) 

1026,  Weddle  v.  School  Com.,  94  Md  334,  51 
Atl.  289,  and  numerous  other  cases  of  like 
character.1’  (Emphasis  added) 

We  find  no  legislative  enactments  which  have  expanded  the 
authority  which  a school  board  has  over  its  trust  funds  in  regard 
to  such  an  expenditure  since  the  Cochran  case,  and  therefore  con- 
clude that  a school  board  has  no  authority  to  purchase  liability 
insurance  to  cover  its  own  negligent  acts. 


II. 

Because  we  have  found  that  a school  board  may  not  purchase 
liability  insurance  to  cover  its  negligent  acts,  your  questions 
as  to  whether  such  a purchase  would  work  a waiver  of  sovereign 
immunity  and  whether  the  insurance  carrier  could  interpose  the 
governmental  immunity  as  an  affirmative  defense  in  a suit  brought 
against  the  insurance  policy  become  moot. 

III. 

A second  question  inherent  in  your  letter  was  whether  a 
school  board  may  purchase  liability  insurance  for  its  employees 
to  cover  their  negligent  acts  occurring  during  the  normal  activities 
of  the  school. 

By  statute,  school  boards  have  the  power  generally  to  con- 
tract for  the  employment  of  teachers  certified  by  the  State  Depart- 
ment of  Education  and  also  to  contract  for  the  employment  of  non- 
teaching personnel,  to  wit: 

"168.101.  Employment  of  teachers  - contracts  - 
nepotism  prohibited  - employment  of  superin- 
tendent. --  The  school  board,  at  a regular  or 
special  meeting  called  after  the  annual  school 
meeting,  may  contract  with  and  employ  legally 
qualified  teachers  for  and  in  the  name  of  the 
district.  The  contract  shall  be  made  by  order 
of  the  board;  shall  specify  the  number  of  months 
the  school  is  to  be  taught  and  the  wages  per 
month  to  be  paid;  shall  be  signed  by  the  teacher 
and  the  president  of  the  board,  and  attested  by 
the  clerk  of  the  district  when  the  teacher’s 
certificate  is  filed  with  him  * * * " 
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"168.191.  Superintendent  and  teacher  con- 
tracts in  high  school  districts  (class  one 
counties).  --  In  all  counties  of  the  first 
class,  any  school  board,  other  than  boards 
in  urban  districts,  in  charge  of  a public 
school  system  maintaining  a classified  high 
school,  previously  approved  by  the  state 
board  of  education,  and  employing  a superin- 
tendent devoting  his  full  time  to  supervisory 
and  administrative  work,  may  employ  and  enter 
into  contract  with  a superintendent  of  schools 
for  the  school  district  for  a period  of  not 
to  exceed  three  years  * * * 

" * * * The  school  board  of  such  high  school 
districts  may  enter  into  contracts,  for  a 
period  not  to  exceed  two  years,  with  school 
teachers,  * * * " 

"168.201.  Superintendent  and  employee  con- 
tracts in  urban  districts.  --  The  school 
board  in  urban  districts  may  employ  and~con- 
tract  with  a superintendent  for  a term  not 
to  exceed  four  years  from  the  time  of  making 
the  contract,  and  may  employ  such  other  ser- 
vants and  agents  as  it  deems  necessary,  and 
prescribe  their  powers,  duties,  compensation 
and  term  of  office  or  employment  which  shall 
not  exceed  two  years.  It  shall  provide  and 
keep  a corporate  seal." 

"168.211  (3)  * * * Subject  to  the  approval 
of  the  board  of  education  as  to  number  and 
salaries"^  the  superintendent  may  appoint  as 
many  employees  as  are  necessary  for  the  pro- 
per performance  of  his  duties."  (Emphasis  ours) 

These  statutes  then  must  form  the  basis  from  which  a school 
board  receives  the  authority  to  purchase  liability  insurance  for 
its  employees  covering  their  negligence,  or  the  reasoning  implicit 
in  Cochran  will  apply  and  deny  such  authority. 

In  each  of  the  sections  cited,  it  can  be  seen  that  a school 
board  is  given  authority  to  contract  for  the  payment  of  its  employees' 
services;  by  Section  168.101,  supra,  a board  is  given  authority  to 
contract  for  a teacher's  "wages";  by  Section  168.191,  supra,  the 
statute  merely  says  a school  board  may  "contract"  a superintendent, 
and  said  superintendent  may  "contract"  teachers;  by  Section  168.201, 
supra,  a school  board  may  "contract"  a superintendent  and  other 
servants  and  prescribe  their  "compensation";  by  Section  168.211  (3) 
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a school  board  may  set  the  "salaries"  of  the  employees  which  may 
be  hired  under  this  section. 

It  would  appear  then  that  the  legislature  has  not  attempted 
to  limit  the  form  the  consideration  for  employee  services  is  to 
take,  but  instead  has  given  a school  board  the  authority  to  con- 
tract for  "wages",  "salaries",  and  "compensation."  The  question 
then  becomes,  may  a liability  insurance  policy  purchased  for  an 
employee  be  legally  considered  as  part  of  said  employee's  "wage", 
"salary",  or  "compensation"? 

An  initial  question  herein  is  whether  the  terms  "wages", 
"salary",  and  "compensation"  are  interpreted  under  the  statutes 
set  out  as  being  synonymous . 

The  Missouri  courts  have  interpreted  salary  to  mean  compensa- 
tion, State  v.  Farmer  (Mo.  Sup.  1917),  196  S.W.  1106,  and  also  have 
included  wages  in  the  definition  of  compensation.  Bovard  v.  Kansas 
City  Ft.  S.  Ry.  Co.  (Mo.  App.  1900),  83  Mo.  App.  Rep.  498,  in  con- 

struing statutes  with  wording  similar  to  those  involved  herein. 

As  the  court  specifically  notes  in  Bovard,  these  words  may  by 
statute  have  different  meaning: 

" * * * Although  wages  and  salary  have  at 
times  a different  meaning,  we  think  that  in 
this  instance  they  have  been  used  inter- 
changeably and  as  meaning  the  same  thing  -- 
or  rather  that  wages  was  intended  to  include 
salary . " 

We  find,  consistent  with  the  foregoing  authority,  and  from  a con- 
temporaneous reading  of  the  statutes  involved  herein  that  the  terms 
"wages",  "salary",  and  "compensation"  are  synonymous. 

Were  the  factual  situation  involved  herein  to  arise  in  the 
private  sector,  it  would  not  be  unlike  the  payment  by  an  employer 
for  the  premiums  on  an  individual  accident  insurance  policy  for 
the  benefit  of  his  employee.  In  such  an  instance,  the  Internal 
Revenue  Service  considers  such  a payment  as  compensation  for  ser- 
vices under  the  Internal  Revenue  Code  of  195^>  26  U.S.C.A.  6l, 
Section  6l,  and  thus  as  taxable  income  accruing  to  the  employee, 
Rev.  Rule  210,  CB  1953-2,  p.  114.  Thus,  it  can  be  seen  that  the 
payment  of  insurance  premiums  is  a common  and  accepted  method  of 
compensating  an  employee  for  services  rendered. 

It  appears  then  that  unlike  the  problem  inherent  in  Cochran 
(lack  of  statutory  authority  to  spend  funds),  we  find  that  school 
boards  have  been  given  specific  statutory  authority  to  contract  for 
employee  services,  and  to  tender  compensation  for  said  services; 
and  it  further  appears  that  "compensation"  is  generally  interpreted 
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Honorable  William  J.  Cason 


so  as  to  include  the  purchasing  of  insurance  for  an  employee.  It 
is  the  conclusion  of  this  office  then  that  a school  board  is  given 
authority  to  purchase  an  individual  liability  insurance  policy  on 
an  employee  to  cover  his  negligence  occurring  during  the  normal 
activities  of  the  school  district. 


IV. 

Your  next  question  was  whether  purchase  of  liability  insurance 
by  a school  board  paid  to  an  individual  employee  as  compensation 
for  services  would  act  as  a waiver  of  a board's  sovereign  immunity? 

It  must  be  remembered  here,  however,  that  in  our  frame  of 
reference  a school  board  has  not  purchased  liability  insurance 
on  itself  but  has  as  a form  of  compensation  for  services  made 
payment  to  its  employees  in  the  form  of  a liability  insurance 
policy  which  power  a board  has  by  statute.  Thus,  a board  has  not 
attempted  to  cover  its  negligent  liability  by  insurance  and  no  wai- 
ver or  estoppel  problems  arise. 

It  is  the  conclusion  of  this  office  then  that  purchase  of 
liability  insurance  by  a school  board  to  be  paid  as  compensation 
to  its  employees  raises  no  question  of  waiver  of  sovereign  immunity 
in  light  of  the  fact  that  there  is  no  attempt  made  to  insure 
against  a school  board's  liability. 


CONCLUSION 


It  is  the  conclusion  of  this  office  then  that: 

1.  A school  board  has  no  authority  to  purchase  liability  in- 
surance to  cover  its  own  negligent  actions; 

2.  A school  board  is  given  authority  to  purchase  an  individu- 
al liability  insurance  policy  on  an  employee  to  cover  his  negligence 
occurring  during  the  normal  activities  of  the  school  district; 

3.  The  purchase  of  liability  insurance  by  a school  board  to 
be  paid  as  compensation  to  its  employees  does  not  waive  the  sover- 
eign immunity  of  a school  board. 

The  foregoing  opinion,  which  I hereby  approve,  has  been  pre- 
pared by  my  assistant  Kenneth  M.  Romines. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 
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OPINION  NO.  94 

Answered  by  Letter  - Novotny 


January  31,  1969 


The  Honorable  Thomas  A.  Walsh 
State  Representative 
House  of  Representatives 
Capitol  Building 
Jefferson  City.  Missouri 

Dear  Represented ve  Walsh: 


This  Is  in  answer  to  your  request  for  an  opinion 
of  this  office  as  to  whether  the  labor  Temple  in 
Jefferson  City  is  exempt  from  ad  valorem  taxation. 

Enclosed  is  a copy  of  Attorney  Jeneral  Opinion 
No.  31,  dated  June  28,  1955*  issued  to  the  Honorable 
Benjamin  A.Francica,  holding  that  labor  unions  are  not 
entitled  to  an  exemption  from  ad  valorem  taxation. 

We  still  adhere  to  this  opinion  and  accordingly  hold 
that  the  Labor  Tempi#  in  Jefferson  City  is  not  exempt 
fro:a  taxation. 


Very  truly  yours. 


Enel.  Op.  31 


JOHN  C.  DAN FORTH 
ATTORNEY  GENERAL 


Answer  by  letter-Wieler 


March  5,  1969 


OPINION  LETTER  NO.  98 


Honorable  Walter  E.  Allen 
Prosecuting  Attorney 
Linn  County 
112  West  Brooks 
Brookfield,  Missouri  6*»628 

Dear  Mr.  Allen: 

This  is  in  response  to  your  request  for  an  ooir.icn  from  this 
office  as  to  whether  or  not  the  rural  fire  department  in  the  Marceline 
area,  which  is  incorporated  as  a non-profit  corporation,  must  pur- 
chase license  plates  for  its  fire  truck. 

Section  301.010  (19),  RSMo  1959,  of  the  Missouri  statutes  on 
motor  vehicle  licensing  defines  "owner"  to  include  any  person,  firm, 
corporation,  or  association  who  holds  the  legal  title  to  a vehicle. 
Section  301.020  requires  every  owner  of  a motor  vehicle,  which  shall 
be  operated  or  driven  upon  the  highv/ays  of  the  state,  to  apply  for 
registration  with  the  Office  of  the  Director  of  Revenue,  except 
as  otherwise  expressly  provided  within  the  chapter. 

Section  301.260  (2),  RSMo  1959,  specifically  exempts  fire  ap- 
paratus from  the  provisions  of  Sections  301.010  to  391. *Ml0,  provided 
it  is  owned  by  any  municipality  of  this  state  and  being  operated 
within  the  limits  of  such  municipality.  Therefore,  in  order  for 
the  Marceline  area  rural  fire  department  to  be  exempt  from  the  licensing 
provisions,  it  must  Qualify  as  a municipality. 

It  Is  our  opinion  that  this  non-profit  corporation  cannot  be 
considered  to  be  a municipality.  It  Is  true  that  the  term  "munici- 
pality" includes  more  than  simply  cities  and  towns.  In  St.  Louis 
Housing  Authority  v.  City  of  St.  Louis,  239  S.W.2d  289,  29*1  (Mo. 

En  Banc  1951),  the  term  was  found  to  Include  a non-profit  agency 
which  was  specifically  empowered  by  statute  to  exercise  public  and 
essential  governmental  functions.  However,  such  is  not  the  case 


Honorable  Walter  E.  Allen 


here.  This  rural  fire  department  does  not  operate  under  anv  such 
statutory  authority.  Rather,  it  is  simply  an  organization  of  private 
citizens  who  have  incorporated  to  provide  for  their  own  safety. 

Therefore,  it  is  our  opinion  that  the  rural  fire  department  in 
the  Marceline  area  will  have  to  license  its  fire  truck  in  accordance 
with  Missouri  law. 


Yours  very  truly. 


JOHN  C.  DANFORTK 

Attorney  General 
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OPINION  NO.  99 

Answered  by  Letter  - (Brannock) 


January  10,  1969 


Mr.  Oeorge  W.  l-'lexsenhar.  £1 rector 
Division  of  Industrial  Inspection 
Depart tent  of  labor  b Industrial  Relations 
Broadway  State  Office  Building 
Jefferson  City  Missouri  6:jlDl 


Dear  Mr,  PI exsenhar: 

We  have  you r request  dated  December  6,  196c  for  an  official 
opinion  as  follows: 

“I  received  a letter  from  an  attorney  Mr. 

Robert  isndal  who  represents  Management 
Recruiters  an  employment  agency  licenced 
by  this  office.  V?e  have  also  licensed 
another  emp  loyaent  agency  by  the  name  of 
Management  Broker*.  Both  agencies  operate 
in  St.  Louis. 

’Mr.  3endal  thinks  the  naiaeft  are  too  similar. 

Inasmuch  as  we  have  a number  of  agencies 
licensed  with  similar  names  T know  of  nothing 
we  can  do  about  It.  However,  I would  appre- 
ciate receiving  your  thinking  on  the  matter." 

Private  employment  agencies  are  required  to  obtain  licenses 
under  Section  2b9«019,  RSMo  1939  pertinent  port  of  which  is  as 
follow* : 


"No  person,  firm  or  corporation  in  this  state 
shall  open  operate  or  maintain  an  eajployment 
office  or  agency  for  hire-  or  where  a fee  is 
charged  to  either  applicants  for  employ sent  or 
for  help  without  first  obtaining  a license  for 
the  c«*ne  from  the  director  of  tne  division  of 
industrial  Inspection  of  the  state  department 
of  labor  and  industrial  relations.  Such  license 
fee  In  cities  of  fifty  tnousand  population  and 
over  shall  oe  fifty  dollars  per  annum  and  in 


Mr.  Jeorge  V.  Plexsenhar 


all  cities  containing  leas  than  fifty 
thousand  population  a uniform  fee  of 
twenty-five  dollars  per  annum.  Fvery 
licence  shall  contain  a designation  of 
the  city,  street  and  number  ->t  the  Vul  Id- 
ling in  which  the  licensed  party  conducts 
sold  employment  agency....14 

We  have  carefully  c onsidered  Chapter  239  KSMo  1959.  entitled 
"Private  l&sployment  Agencies"  and  we  can  find  no  authority  or  duty 
stated  in  said  chapter  for  the  Division  of  Industrial  Inspection 
to  refuse  to  issue  a license  to  operate  an  employment  office  to 
an  applicant  because  of  an  alleged  similarity  between  the  name  of 
such  applicant  and  another  person  firm  or  corporation  holding  a 
license  to  operate  an  employment  agency. 

We  sre  enclosing  Opinion  Jo.  99  rendered  June  7,  to 

the  Honorable  Carl  f\  Vysore  holding  that  In  the  absence  of  statutory 
author! tv  the  Secretary  of  State  cannot  refuse  tc  register  sis  Ur 
or  the  same  names  under  the*f Ictlt i ous  name'1  statutes.  Ve  believe 
the  reasoning  to  be  applicable  Insofar  aa  the  authority  of  the 
director  of  the  Division  of  Industrial  Inspection  is  concerned. 

It  is  therefore  the  view  of  thia  office  that  the  Division 

of  Industrial  Inspection  has  r»c  duty  or  authority  to  refuse  to 
Issue  a license  to  operate  an  employment  office  to  an  applicant 
because  of  an  alleged  similarity  between  the  name  of  such  appli- 
cant and  another  person,  fire  or  corporation  holding  a license  to 
operate  a r.  employment  agency. 


Very  truly  yours 


gne  Is  ; Op . jto  • 


XOittMN  H.  A SilMHSQii 
Attorney  general 


Opinion  Latter  No.  1)2 
Answered  by  Klaffenbach 


July  7,  1969 


FILED 
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OPINION  LETTfca  NO.  I t 


i 

/ 


/> 


Honors ble  John  Crew 
Prosecuting  Attorney 
Greene  County  Courthouse 
Springfield , Missouri  65>  2 

Dear  Mr.  Crow* 

This  Is  in  response  to  your  opinion  request  usklng  whether 
or  not  a Missouri  Judge  csn  extend  the  discharge  date  beyond  the 
periods  authorised  b>  Sections  1*>1,  fcf.Mo  1959,  end  $43,171* 

H3Mo  1959*  when  the  delay  in  receiving  the  Oo/ernor's  warrant 
results  from  the  fugitive's  own  action  in  requesting  the  Go  emcr's 
hearing. 

Section  54£.1$1  authorises  the  Judge  or  magistrate  to  coanlt 
such  person  for  a period  of  tin*  not  exceeding  } > days  pen-ling 
the  issuance  or  the  Governor's  warrant  and  Section  $at . 171  permits 
an  extension  of  the  tine  of  conslttaent  in  the  e ont  that  such 
person  In  not  arrested  oncer  the  warrant  of  the  Go  ernor  for  an 
additional  period  not  to  exceed  6)  days.  The  applicable  Sup  erne 
Court  .tules  of  procedure  are  liules  34.  ? and  34.  4.  Tne  Interpre- 
tation of  the  rules  end  ttatuter  jlven  by  Chrlftqpher  v.  Toser* 

App.  263  S.W,£d  c64,  and  subsequently  Lcnbarfo  7.  Toter . App. 

264  S.W.Sd  376,  indicate  that  the  detention  o~  the  person  beyond 
those  periods  of  tine  is  illegal  and  the  person  Is  entitled  to 
discharge  regardless  of  the  reason  for  delay. 

Very  truly  yours. 


JCHk  C.  DAM  FORTH 
Attorney  General 


February  3,  1969 


OPINION  NO.  103 
Answered  by  Letter 
Culver 

iioiiatal  la  Jaut-c  C.  airkpatrlCfc 

secretary  of  State 

.tate  of  rtl&ftouri 

Jeff ex  son  City*  Mietio.ii  o^ioi 

dear  M. . iUr&patrlcfc: 

It;  .tfcponse  to  year  letter  or  December  17»  I96Q,  wo 
«i»n  to  advise  that  in  our  opinion  accountant  firms  using 
larnscts  for  their  titi.ee  (*x  in  your  example  of  "louche, 
rtorj,,  2ai  lc„  and  ,rui.rtn)  r.uet,  under  the  provisions  of 
. ectior:*  hlY.JOO,  r&Ho  register  rich  titles  witr. 

you r ef.ice  at  s fictltio  is  na.oe,  rince  such  title  Is  not 
the  "true  Mac  of  tucii  porson*  within  the  scening  of  the 
lew. 


Altnoxgh  tnnt  portion  of  action  j2£.>’0.  R0M0  Cue. 
r.ipp.  lOO'l  , requiring  ccc  ;untent  firas  to  register  their 
flctitioue  :us.nes  with  ^oar  office,  wee  elieinntec  In  the 
1 '/S\  acen&aents,  wc  believe  lection  ^17.200  ctill  applies. 
We  refer  you  to  the  discussion  of  registering  other  then 
"true  naiie(o)"  in  our  Opinion  to  fnert,  10/27 /Vy,  end  the 
disc  ussion  of  the  meaning  of  the  phrsao  "t e in  nans"  In 
connection  with  ins  trance  agent  .nt:  In  our  Opinion  to  Dill, 
3/2/63 , botn  enclosed. 


lours  very  truly  , 

JOHN  C.  DANWBTd 
attorney  General 


Enclosures?  Opinion  3'’,  uaart,  10/27/*9 
Opinion  177,  0111,  3/2/fj3 


February  28,  1969 


OPINION  LETTER  NO.  104 


Honorable  James  F.  Flynn 
Representative,  District  59 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  ^lynn: 

This  letter  is  in  response  to  your  letter  of  January  9,  1969, 
in  which  you  ask  for  an  opinion  as  to  -whether  increased  benefits 
may  legally  be  paid  to  oersons  who  have  retired  and  are  receiving 
benefits  on  the  effective  date  of  the  increase. 

This  office  has  previously  advised  that  retired  state  employees 
may  not  be  given  increased  benefits  from  public  funds  after  their 
retirement  because  to  do  so  would  constitute  a grant  of  public 
money  to  a private  person  and  a grant  of  extra  compensation,  in 
violation  of  Article  III,  Sections  32(a),  39  (3)  Missouri  Consti- 
tution of  1945.  Attached  are  conies  of  Ooinion  No.  95,  5-12-61, 
Wellborn , and  Opinion  No.  39,  10-19-61,  Hemphill. 

The  Missouri  Supreme  Court,  sitting  en  banc , held.  In  state 
ex_rel_.  Breshears  v.  Missouri  State  Employees  'Retirement  -System .~ 
!r!b.,  361?  S.W.2d  571  6196*2),  that  a law  increasing  retirement 
benefits,  under  a system  dependent  unon  voluntary  contributions 
of  the  participants,  could  not  apply  to  persons  already  retired. 

To  do  so,  the  court  found,  would  deplete  the  funds  previously 
contributed,  thereby  impairing  contract  rights  vested  in  other 
members  of  the  system. 

The  Breshears  case  also  indicated  that  a token  nayment  to 
the  system  by  retired  members  would  not  suffice  to  entitle  them 
to  share  in  future  increased  benefits.  To  avoid  constitutional 
objections,  each  contribution  would  have  to  eoual  the  present 
cash  value,  determined  on  an  acturlal  basis,  of  the  increase  to 
each  contributor.  See  362,  S . W. 2d  at  577. 


Honorable  Janes  F.  Flynn 


For  the  above  reason,  the  contemplated  legislation  to  increase 
retirement  benefits  may  not  legally  annlv  to  oersons  who  have 
retired  and  are  receiving  benefits  on  the  effective  date  of  the 
increase. 


Attorney  General 

Enclosure:  Opinion  No.  95 

5-12-61,  Wellborn 


Opinion  No.  39 
10-19-61,  Hemphill 


ASSESSORS:  County  assessor  can  verify  the  assessor's  books  as 

COUNTY  ASSESSORS:  provided  by  Section  137-245,  R.S.Mo.,  when  such 

assessor's  books  have  been  prepared  by  data 
processing  equipment  operators  from  information 
furnished  by  the  assessor. 


OPINION  NO.  105-69 
February  25  , 1969 


Honorable  John  Crow 
Prosecuting  Attorney 
of  Greene  County 
Springfield,  Missouri 

Dear  John: 

This  letter  is  in  response  to  your  request  for  a legal 
opinion.  Your  opinion  request  presented  the  following  issue: 

"Can  the  county  assessor,  verify  by  affidavit, 
that  the  tax  assessments  are  correctly  set 
forth  in  the  tax  assessor's  book  if  he  did 
not  personally  place  the  information  in  the 
tax  book?" 

The  applicable  statute  is  Section  137-245,  R.S.Mo., 
which  reads  in  part  as  follows: 

"Assessor  to  prepare  and  return  assessor's 
book,  verification  - clerk  to  abstract  - 
failure,  a misdemeanor. 

"1.  The  assessor,  except  in  St.  Louis  city, 
shall  make  out  and  return  to  the  county 
court,  on  or  before  the  thirty-first  day 
of  May  in  every  year,  the  assessor's  book, 
verified  by  his  affidavit  annexed  thereto, 
in  the  following  words: 
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Honorable  John  Crow 


being  duly  sworn,  makes  oath 

and  says  that  he  has  made  diligent  efforts 
to  ascertain  all  the  taxable  property  being 
or  situate,  on  the  first  day  of  January 
last  past,  in  the  covin ty  of  which  he  is 
assessor;  that,  so  far  as  he  has  been  able 
to  ascertain  the  same,  it  is  correctly  set 
forth  in  the  foregoing  book,  in  the  manner 
and  the  value  thereof  stated  therin, 
according  to  the  mode  required  by  law. " 

It  is  our  understanding  that  the  Green  County  assessor  pro- 
poses to  use  data  processing  equipment  to  place  the  assessment  in- 
formation in  the  assessor's  books.  It  is  our  further  under- 
standing that  all  of  the  property  information  will  be  gathered  by 
the  assessor  and  that  the  actual  assessment  will  be  made  by  the 
assessor.  At  this  point  the  information  will  be  supplied  to  data 
processing  equipment  operators  and  they  will  perform  the  mechan- 
ical function  of  sorting  the  information  and  transferring  it  to 
the  tax  books  with  no  right  to  change  the  information  provided 
by  the  assessor . 

The  general  rule  governing  a public  official's  right  to 
delegate  his  office's  responsibility  is  stated  in  51  Am  Jur., 
Taxation,  Section  664,  page  626  as  follows : 

" * * * However,  while  the  assessment  of  a 
tax  must  be  the  act  of  the  person  chosen 
to  act  as  assessor,  it  is  not  required  that 
the  officer  personally  perform  every  act 
connected  with  the  assessment  and  the  making 
of  the  tax  role;  many  of  these  acts  are  of  a 
ministerial  or  clerical  nature,  involving 
no  exercise  or  discretion,  and  having  no 
relation  to  any  right  of  the  taxpayer,  and 
such  as  these  the  assessor  may  lawfully 
delegate  unless  forbidden  by  statute  to  do  so. 

Among  these  are  transcribing  upon  the  rolls  the 
various  assessments  and  calculating  the  amounts 
of  taxes  levied  thereon;  entering  in  assess- 
ment books  the  list  of  names  and  the  descrip- 
tions of  taxable  property;  listing  of  property 
on  the  assessment  roll,  etc.  * * * " 
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Honorable  John  Crow 


Hiis  general  rule  has  been  recognized  by  the  Missouri  courts 
in  Parker-Washington  Company  vs.  Cecil,  208  Mo.  App.  496,  236  SW 
1100;  State  ex  rel  Skrainka  Construction  Company  vs.  Reber,  226  Mo. 
229,  126  SW  397;  and  Jaicks  vs.  Merrill,  201  Mo.  91,  98  SW  753. 

In  State  vs.  Reber,  supra,  the  court  stated: 

"An  officer  to  whom  a discretion  is  intrusted 
by  law  cannot  delegate  to  another  the  exercise 
of  that  discretion,  but  after  he  has  himself 
exercised  the  discretion  he  may,  under  proper 
conditions,  delegate  to  another  the  performance 
of  a ministerial  act  to  evidence  the  result  of 
his  own  exercise  of  the  discretion." 

It  appears  that  the  acts  to  be  performed  by  the  data  pro- 
cessing equipment  operators  are  ministerial  in  nature  and  under 
the  Missouri  law  can  be  properly  delegated.  It  also  seems  clear 
that  if  the  assessor  has  performed  his  statutory  functions  and 
merely  provides  the  operators  with  all  the  information  that 
will  be  used  in  compiling  the  assessor's  books  that  the  assessor 
can  verify  said  books . 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  the  county 
assessor  can  verify  the  assessor's  books  as  provided  by  Section 
137.245,  R.S.Mo.,  when  such  assessor's  books  have  been  prepared 
by  data  processing  equipment  operators  from  information  furnished 
by  the  assessor. 

The  foregoing  opinion,  which  I hereby  approve,  has  been 
prepared  by  ny  assistant,  Alfred  C.  Sikes. 

^ Yours  very  truljrr,,v 

JOHN  C.  DANPORTH 
Attorney  Ceneral 
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The  circuit  clerk  of  a seco  d class 
county  is  not  entitled,  to  any  fee  or 
salary  other  than  his  regular  salary 
for  acting  as  clerk  of  the  juvenile 
court. 

June  19,  1969 

OPINION  NO.  106 


Honorable  Arlie  H.  Meyer 
State  Representative 
Room  #235  - 105th  District 

State  Capitol  Building 
Jefferson  City,  Missouri  65IOI 


Dear  Representative  Meyer: 

This  is  in  response  to  your  recent  request  for  an  opinion  which  states: 

"I  am  enclosing  copies  of  statutes  #211.311,  #211.351  and 
#211.391*  % question  is  'is  the  Circuit  Clerk  of  a second 

class  county  entitled  to  any  fee  or  salary  other  than  his 
regular  salary  if  acting  as  clerk  of  the  juvenile  causes  i 
his  office?"’ 


CIRCUIT  CLERK: 
JUVENHiC  COURT: 
JUVEI!II£  CLERK: 
COMPENSATION: 


As  background  for  the  discussion  of  this  question  it  should  be  oted  that 
the  Juvenile  Court,  for  which  Section  211. 311,  RSMo  1959,  requires  the  clerk  of 
the  Circuit  Court  to  act  as  clerk,  is  not  a separate  court,  but  is  the  Circuit 
Court  or  Court  of  Common  Pleas  acting  with  reference  to  juvenile  cases. 

Section  211.021,  RSMo  1959,  provides  in  part  as  follows: 

"As  used  in  sections  211.011  to  211.431,  unless  the  context 
clearly  requires  otherwise:  (3)' Juvenile  Court'  means  the 
Cape  Girardeau  court  of  conmon  pleas  and  the  circuit  court 
of  each  county,  except  that  in  the  judicial  circuits  having 
more  than  one  Judge,  the  term  mear.B  the  juvenile  division  of 
the  circuit  court  of  the  county;  * * *"  See  also  Section  28 
of  Article  V of  the  Constitution  of  Missouri. 


Therefore,  it  may  not  be  stated  that  the  clerk  when  acting  in  juvenile  causes 
is  acting  in  the  capacity  of  a separate  office. 

The  statutory  provisions  for  compensation  of  circuit  clerks  in  second 
class  counties  do  not  refer  to  added  compensation  for  serving  as  clerk  in 
juvenile  causes  but  do  refer  to  additional  compensation  for  other  activities. 
Section  483.315,  RSMo  1959,  provides: 

"The  clerk  of  the  circuit  court  of  all  counties  of  the 
second  class  shall  receive  as  compensation  for  his  ser- 
vices six  thousand  seven  hundred  dollars  per  annum  to  be 
paid  in  twelve  equal  monthly  installments  by  the  county 
as  warrants  drawn  on  the  county  treasury.  In  addition 
to  the  annual  salary,  he  may  retain  all  fees  earned  by  him 
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in  case  of  change  of  venue  from  other  counties. 

Additional  compensation  is  also  referred  to  in  such  matters  as  reports  of  case 
loads  to  the  county  court,  Section  483*317,  RSMo  Supp.  1967;  acting  as  member 
of  the  jury  commission  board,  Section  495-050,  RSMo  Supp.  1967*  The  reference 
in  other  places  to  added  compensation  for  performing  certain  functions  clearly 
demonstrates  that  for  acting  in  juvenile  causes,  in  the  case  of  the  clerk  in  a 
second  class  county,  when  no  mention  is  made  of  added  compensation,  there  is  no 
entitlement  to  it.  The  reference  in  Section  211-391,  RSMo  Supp.  1967,  which 
you  cite,  to  compensation  of  juvenile  court  personnel  including  clerks  and 
typists  does  not  authorize  additional  compensation  for  the  clerk  of  the  circuit 
court  acting  in  juvenile  causes.  It  is  clear  that  the  reference  to  "clerks" 
in  Sectim  211.391  is  to  additional  clerks  necessary  to  conduct  juvenile  court 
proceedings  and  does  not  refer  to  the  circuit  clerk  who  by  statute  is  desig- 
nated as  the  clerk  of  the  Juvenile  Court. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that  the  circuit  clerk  of  a 
second  class  county  is  not  entitled  to  any  fee  or  salary  other  than  his  regu- 
lar salary  for  acting  as  clerk  of  the  Juvenile  court . 

This  opinion,  which  I hereby  approve,  was  prepared  by  my  Special  Assistant 
Richard  C.  Hudson. 


Yours  very  truly, 

JOHN  C.  DAN FORTH 
Attorney  General 
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Answer  by  letter-Mansur 


OPINION  LETTER  NO.  109 


Honorable  William  T.  Brooking,  Jr. 

Assistant  Prosecuting  Attorney 
Jefferson  County  Court  House 
Hillsboro,  Missouri  63050 

Dear  Mr.  Brooking: 

On  January  17,  1969,  you  requested  an  official  opinion  from 
this  office  as  follows: 

"The  County  Court  of  Jefferson  County,  ilo . , 
is  desirous  of  setting  up  a Retirement  System 
and  Pension  plan  starting  February  1,  1969. 

In  connection  with  3uch  a plan  they  are  con- 
sidering following  Statute  70.605,  which  permits 
any  political  subdivision  of  the  State  to  set 
up  a retirement  and  pension  plan,  however,  in 
studying  thi3  matter.  Statute  67.200  concerning 
pension  plans  apparently  exempts  Jefferson 
County  from  a pension  plan. 

"It  is  requested  that  a written  Opinion  be 
fumisned  to  this  office  as  to  whether  or  not 
Jefferson  County  can  3et  up  its  own  retirement 
system  and  pension  plan  in  view  of  Section 
67.200." 

Jefferson  County  ha3  an  assessed  valuation  of  $40 ,000,000  or 
more  and  a population  in  excess  of  65,000  and  adjoins  a county  of 
the  first  class  with  a charter  form  of  government. 

Section  70.600  to  and  including  Section  70. 760,  RS”o  Supp  1967, 
provides  for  the  establishment  of  a retirement  and  pensioning  sys- 
tem for  officers  and  employees  of  political  subdivisions.  Tnis 
system  is  known  as  the  "Missouri  Local  Government  Employees*  Retire- 
ment System." 
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Section  70.605,  RSMo  Supp.  1967,  provides  in  part: 

”1 . For  the  purpose  of  providing  for  the  re- 
tirement or  pensioning  of  the  officers  and 
employees  and  the  widows  and  children  of  de- 
ceased officers  and  employees  of  any  political 
subdivision  of  the  state,  there  is  hereby  created 
and  established  a retirement  system  which  shall 
be  a body  corporate,  which  shall  be  under  the 
management  of  a board  of  trustees  herein  de- 
scribed, and  shall  be  known  as  the  'Missouri 
Local  Government  Employees'  Retirement  System'. 

Such  system  may  sue  and  be  sued,  transact  busi- 
ness, invest  funds,  and  hold  cash,  securities, 
and  other  property.  The  system  shall  begin 
operations  on  the  first  day  of  the  calendar 
month  next  following  3ixty  days  after  the  date 
the  board  of  trustees  has  received  certifica- 
tion from  ten  political  subdivisions  that  they 
have  elected  to  become  employers.'1 

Section  70.600,  subdivision  19,  RSMo  Supp.  1967,  provides: 

"'Political  subdivision',  any  governmental 
subdivision  of  this,  state  created  pursuant 
to  the  laws  of  this  state,  and  havin^  the 
power  to  tax,  excent  public  school  districts;" 

Jefferson  County  is  a political  subdivision  within  the  terms 
of  Section  70.600  (19)  and  may  elect  to  provide  for  the  system  of 
retirement  and  pensioning  o*  it3  officers  and  employees  under  the 
Missouri  Local  Government  Employees'  Retirement  System  by  a majority 
vote  of  its  governing  body  under  provisions  of  Section  70.610,  RSMo 
Supp.  1967,  unless  it  is  otherwise  prohibited  by  law. 

Section  67.200,  RSMo  Supp.  1967,  nrovides: 

"1.  Any  political  corporation  or  subdivision 
of  this  state,  now  having  or  which  may  here- 
after have  an  assessed  valuation  of  forty 
million  dollars  or  more,  excent  counties  of 
the  second  class  having  a population  in  ex- 
cess of  sixty-five  thousand,  which  adjoins  a 
county  of  the  first  class  with  a charter  form 
of  government,  which  does  not  now  have  a pen- 
sion system  for  its  officers  and  employees 
adopted  pursuant  to  state  law,  may  provide 
by  proper  legislative  action  of  its  governing 
body  for  the  pensioning  of  Its  officers  and 
employees  and  the  widows  and  minor  children 
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of  deceased  officers  and  employees  and  to  appro- 
priate and  utilize  its  revenues  and  other  avail- 
able fund3  for  such  purposes. 

"2.  In  adopting  a pension  plan  such  counties, 
other  political  corporations  or  political  sub- 
divisions may  provide  for  different  benefits 
and  requirements  for  elected  officers  and 
appointed  officers  and  emnloyees." 

Since  Jefferson  County  has  a ponulation  which  exceeds  65,000 
and  an  assessed  valuation  in  excess  of  $*10,000,000  and  adjoins  a 
county  of  the  first  class  with  a charter  form  of  government , it 
i3  exempted  from  the  provisions  of  Section  67.200. 

The  statutes  providing  for  the  establishment  of  the  Missouri 
Local  Government  Employees’  Retirement  System  are  general  statutes 
that  apply  to  all  political  subdivisions  of  the  state  having  the 
pov/er  to  tax  except  public  school  districts.  Section  67.200,  supra, 
i3  a special  statute  that  applies  only  to  certain  political  cor- 
porations or  subdivisions  of  the  state  that  have  an  assessed  valuation 
in  excess  of  $*10,000,000  and  do  not  have  a pensioning  system  for 
their  officers  and  employees  adopted  pursuant  to  state  law.  These 
statutes  are  not  inconsistent  or  in  conflict  with  the  other  because 
they  apply  to  different  subjects.  In  order  that  there  be  a conflict 
between  two  laws,  both  must  contain  either  express  or  implied  pro- 
visions which  are  Inconsistent  and  Irreconcilable  with  each  other, 
and  when  either  is  silent,  where  the  other  speaks,  there  can  be  no 
conflict  between  them.  lanker  vs.  Paulhaber,  9**  Mo.  *»30;  City  of 
St.  Louis  vs.  Xlauameier,  213  Mo.  119,  112  S.W.  516*  City  of  St. 

Louis  vs.  Union  Dairy  Co.,  213  Mo.  1*18,  112  S.W.  525. 

It  is  the  opinion  of  this  department  that  Jefferson  County  is 
exempted  from  the  provisions  of  Section  67.200,  supra.  However, 
Jefferson  County  may  provide  for  the  retirement  and  pensioning  of 
its  officers  and  employees  under  the  Missouri  Local  Government 
Employees’  Retirement  System. 


Yours  very  truly, 


JOHN  C.  DAN^ORTH 

Attorney  General 
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FEES  AND  SALARIES:  Section  65.230(2),  RSMo  1959, 

TOWNSHIPS:  authorizes  compensation  to  a town- 

C OMPENSAT ION  AND  SALARIES:  ship  treasurer  of  two  per  cent  on 

TOWNSHIP  TREASURER:  all  funds  handled  by  him  up  to  the 

amount  of  $1,000.00,  and  one  per 
cent  on  all  funds  in  excess  of 
such  amount.  He  is  not  entitled 
to  receive  two  per  cent  on  funds 
received  by  him,  and  smother  two 
per  cent  for  disbursing  the  same 
funds . 

February  11,  1969 

Opinion  No.  112 


Mr.  Jack  Lukehart 
Prosecuting  Attorney 
Chariton  County 
Keytesville,  Missouri  65261 

Dear  Mr.  Lukehart: 

This  official  opinion  is  in  response  to  your  inquiry  as 
to  the  proper  compensation  of  a township  trustee  in  his  capa- 
city as  ex  officio  treasurer. 

The  statute  which  you  ask  us  to  construe  is  as  follows: 

"The  township  trustee  as  ex  officio 
treasurer  shall  receive  a compensation 
of  two  per  cent  for  receiving  and  dis- 
bursing all  moneys  coming  into  his  hands 
as  ex  officio  treasurer  when  the  same 
shall  not  exceed  the  sum  of  one  thousand 
dollars  and  one  per  cent  of  all  sums 
over  this  amount."  (§65.230(2),  RSMo 
1959). 

Your  specific  question  is  whether  the  treasurer  may  receive 
two  per  cent  for  receiving  and  disbursing,  or  two  per  cent  for 
receiving,  and  two  per  cent  for  disbursing  the  funds.  The  for- 
mer construction  renders  the  word  "and"  in  the  phrase  "receiving 
and  disbursing"  conjunctive,  and  the  latter  construction  renders 
it  disjunctive. 

"While  the  word  'and'  is  ordinarily 
used  in  a statute,  and  is  so  considered 
by  the  courts,  as  a conjunctive,  con- 
junctive words  of  such  nature  may 
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sometimes  be  construed  as  disjunctive, 
unless  such  construction  violates  the 
intention  of  the  legislature.  This 
construction  is  never  resorted  to  ex- 
cept for  strong  reasons  and  unless  the 
context  favors  the  conversion...." 

(82  CJS  Statutes,  §335,  PP-  673-674). 

Numerous  Missouri  cases  have  held  that  statutes  relating 
to  the  compensation  of  public  officers  must  be  strictly  con- 
strued in  favor  of  the  government  and  that  an  officer  is  en- 
titled only  to  that  which  is  clearly  given.  Becker  v.  St. 
Francois  County,  421  S.W.  2d  779,  783  (Div.  1,  1967);  Felker 
v.  Carpenter,  340  S.W. 2d  696,  701  (Div.  1,  i960);  Ward  v. 
Christian  County,  111  S.W. 2d  182,  183  (Div.  1,  1937);  Holman 
v.  City  of  Macon,  137  S.W.  16,  17  (K.C.  App.,  1911);  State  ex 
rel.  Linn  County  v.  Adams,  72  S.W.  655,  656  (Div.  1,  1903); 

State  ex  rel.  Troll  v.  Brown,  47  S.W.  504,  505  (Div.  2,  I898); 
State  ex  rel.  Stewart  v.  Wofford,  22  S.W.  486,  487  (Div.  2, 

1893). 

Furthermore,  it  has  been  held  that  a municipal  officer 
claiming  a salary  of  a given  amount  must  point  to  the  provi- 
sion of  the  laws  which  with  certainty  and  beyond  doubt  author- 
izes it,  and  in  case  of  doubt  as  between  the  municipal  corpora- 
tion and  its  officer,  a statute  or  ordinance  fixing  the  compen- 
sation is  to  be  construed  so  as  to  protect  the  municipal 
treasury.  Nodaway  County  v.  Kidder,  129  S.W. 2d  857,  860  (Div.  1, 
1939). 

In  light  of  the  foregoing,  it  is  our  opinion  that  the 
statute  authorizes  compensation  to  the  township  treasurer  of 
two  per  cent  on  all  funds  handled  by  him  up  to  $1,000.00,  and 
one  per  cent  on  all  funds  in  excess  of  $1,000.00. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  Section 
65.230(2),  RSMo  1959,  authorizes  compensation  to  a township 
treasurer  of  two  per  cent  on  all  funds  handled  by  him  up  to  the 
amount  of  $1,000.00,  and  one  per  cent  on  all  funds  in  excess  of 
such  amount.  He  is  not  entitled  to  receive  two  per  cent  on 
flmds  received  by  him,  and  another  two  per  cent  for  disbursing 
the  same  funds. 


The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Louren  R.  Wood. 


Very  truly 


JOHN  C.  DANFORTH 
Attorney  General 


Opinion  Mo.  113-69 
Answered  by  Letter 


Honorable  Arlle  H.  Meyer 
State  Representative 
District  Mo.  105 
House  of  Representatives 
Jefferson  City,  Missouri  65101 

Dear  Representative  Meyer 1 

This  is  answer  to  your  letter  dated  January  22,  1969*  in 
which  you  requested  an  official  opinion  from  this  office.  The 
opinion  is  directed  to  the  specific  question  you  asked,  to  wltt 

’’Do  the  provisions  of  the  Motor  Vehicle 
Safety  Inspection  Law  require  that  a 
Mobile  Home,  as  hereinafter  described, 
be  inspected  and  an  official  certificate 
of  inspection  and  approval  obtained  as  a 
condition  to  registration  thereof  under 
the  Motor  Vehicle  Registration  Laws  of 
this  state?" 

The  types  of  vehicles  subject  to  the  Motor  Vehicle  Safety 
Inspection  Law  are  particularised  in  Section  3-34. 700,  RSMo  Cum. 
Supp.  1967»  in  pertinent  part  as  follows  1 

"All  owners  of  motor  vehicles  and  trailers 
are  defined  in  section  301. DIO,  RSMo  which 
are  required,  to  be  registered  in  thjs_state, 
except  trailers  registered  for  a gross  weight 
of  three  thousand  pounds  or  less,  and  also 
except  historic  motor  vehicles  registered 
under  section  301. 131,  RSMo  aust_  submit_  their 
motor  vehicles  and  trailers  to ~ah~ annua 1 ' 

Inspection  or  their  mechanisms  and  equipment 
in  accordance  with  the  provisions  of  sections 
304.700  to  304.780  and  obtain  a certificate 
of  inspection  and  a duplicate  thereof  from  a 
duly  authorized  official  inspection  station." 
(Emphasis  added) 
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Thus,  It  can  be  seen  that  actor  vehicles  and  trailers  which 
are  required  to  be  registered  must  submit  to  an  annual  Inspection. 
The  amplification  of  what  type  of  vehicles  must  be  registered  In 
Missouri  Is  to  be  found  by  referring  to  Section  301.  020*  RSMo 
1959* 


"Every  owner  of  a motor  vehicle  or  trailer, 
which  shall  be  operated  or  driven  upon  the 
highways  of  this  state,  except  as  herein 
otherwise  expressly  provided,  shall  file  by 
mall  or  otherwise,  In  the  office  of  the 
director  of  revenue,  an  application  for 
registration  on  a blank  to  be  furnished  by 
the  director  of  revenue  for  that  purpose  . . 

. . (Emphasis  added) 

This  section,  then,  holds  that  motor  vehicles  or  trailers  of 
■ore  than  three  thousand  pounds  that  are  to  operated  or  driven  on 
Missouri  highways  must  be  registered;  and  thus  as  your  letter 
indicates,  a determination  of  whether  a mobile  home  falls  within 
the  definition  of  the  statutory  term  "trailer"  must  be  made. 

Section  301.010(27)  HSMo  1959,  defines  trailer  as  follows: 

"Trailer,  any  vehicle  without  motive 
power  designed  for  carrying  property  or 
passengers  on  its  own  structure  and  for 
being  drawn  by  a self-propelled  vehicle, 
except  those  running  exclusively  on  tracks. 

Including  a semi -trailer  or  vehicle  of  the 
trailer  type  so  designed  and  used  In  con- 
junction with  a self-propelled  vehicle  that 
a considerable  part  of  its  own  weight  rests 
upon  and  la  carried  by  the  towing  vehicle;" 

While  "mobile  home"  per  se  la  not  rsferred  to  In  ths  aactlon, 
an  opinion  of  this  office  has  held  (Opinion  Ho.  211,  Waggoner, 
9/5/b3,  • copy  of  which  la  encloaad)  that  a mobile  home  or  houae 
trailer  falls  within  ths  statutory  definition  of  "trailer". 

Prom  the  foregoing  authority  than.  It  can  be  seen  that  a 
mobile  home  must  be  registered  before  It  may  operate  on  the  high- 
way! of  Missouri. 

As  a prerequisite  to  registration  of  a 'trailer".  Section 
3)4.710,  HSMo  Cum.  Supp.  1967,  In  pertinent  part  states  the 
following: 


"Ho  state  registration  license  to  operate 
in  tfcla  state  any  motor"  vehicle  or  trailer 
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aa  defined  In  section  3n.)l~>.  RSMo.  except 
trailers  registered  for  a gross  weight  of 
three  thousand  pounds  or  less  and  historic 
motor  vehicles  registered  under  the  provisions 
of  Section  301.131,  RSMo,  gay  be  Issued  unless 
the  application  for  license  Is  accompanied  b , 
the  duplicate  of  a certificate  of  Inspection 
and  approval  issued  not  more  than  thirty’ days 
prior  to  the  date  of  the  application,  or.  In  the 
case  of  school  buses,  the  duplicate  of  a certl 
flcate  of  inspection  and  approval  issued  at  the 
time  provided  in  section  3^ next  preceding 
the  date  of  application  • • * ' 

(Emphasis  added) 

This  section  affirmatively  states  that  a duplicate  of  a certi- 
ficate of  inspection  must  be  presented  before  a registration  license 
to  operate  may  be  issued.  This  requirement  then  cosq>els  that  a 
mobile  home  have  an  official  certificate  of  inspection  before  it 
may  be  registered  to  operate  on  the  highways  of  Missouri. 

The  provisions  of  the  Motor  Vehicle  Safety  Inspection  Law 
require  that  a mobile  home  of  more  than  three  thousand  pounds  be 
inspected  and  an  official  certificate  of  Inspection  and  approval 
obtained  as  a condition  to  registration  thereof  under  the  Motor 
Vehicle  Registration  Laws  of  this  state. 

Youra  very  truly, 


JOHN  C.  UANfc’OKTh 
Attorney  General 


Lnc.  Opinion  No.  211 
waggoner,  9/5/63 


1.  The  Gt.  Joseph  School  District 
does  not  have  authority  to  expend 
its  funds  to  contract  with  a pro- 
fessional firm  to  reevaluate  real 
property  within  its  boundaries.  2. 

The  St.  Joseph  School  District  does 
not  have  the  authority  to  enter  into 
a cooperative  agreement  with  the  City 
of  St.  Joseph  and  Buchanan  County  in 
undertaking  reevaluation  of  real  property  which  is  a common  source  of  revenue  to 
all  three.  3-  The  county  of  Buchanan  has  the  authority  to  contract  with  a private 
professional  firm  to  undertake  the  reevaluation  of  real  property  within  the  County 
as  a means  of  assisting  the  Assessor,  and  authority  to  enter  into  a cooperative 
agreement  with  the  City  of  St.  Joseph,  but  not  with  the  St.  Joseph  School  District. 
4.  Such  a contract  with  a private  professional  firm  may  be  financed  with  funds 
from  general  revenue,  if  available;  a levy  approved  by  the  voters  under  section 
137*073,  RSMo  Supp.  1967,  is  not  mandatory.  If  a levy  is  approved  as  provided 
in  Section  137*037,  such  levy  must  be  included  in  the  general  levy  for  county 
purposes  provided  in  section  lib  of  Article  X of  the  Constitution  of  Missouri. 
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September  23,  1969 


Honorable  Ronald  Reed,  Jr. 

State  Representative 

8lst  District 

2602  Francis  Street 

St.  Joseph,  Missouri  64501 

Dear  Representative  Reed: 


FILED 


This  is  in  response  to  your  request  for  an  opinion  dated  January  20,  1969, 
in  which  you  ask  the  following  questions: 

1.  Does  the  St.  Joseph  School  District  have  the  authority  to 
expend  its  funds  to  contract  with  a private  professional 
firm  to  reevaluate  real  property  within  its  boundaries? 

2.  Does  the  St.  Joseph  School  District  have  the  authority  to 
enter  into  a cooperative  agreement  with  the  City  of  St. 

Joseph  and  the  County  of  Buchanan  in  undertaking  the  re- 
evaluation  of  real  property  which  is  a common  source  of 
revepue  to  all  three? 

3.  Does  the  County  of  Buchanan  have  the  authority  to  contract 
with  a private  professional  firm  to  undertake  the  reevalua- 
tion of  real  property  within  the  county  and  authority  to 
enter  into  a cooperative  agreement  for  such  purposes  with 
the  St.  Joseph  School  District  and  the  City  of  St.  Joseph? 

4.  If  the  County  of  Buchanan  has  authority  to  enter  into  a con- 
tract as  set  out  in  paragraph  3,  can  it  be  financed  with 
funds  from  general  revenue  or  is  a levy  approved  by  the 
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voters  mandatory  in  order  to  finance  such  a reevaluation? 


As  to  Question  1,  you  have  noted  in  your  enclosed  memorandum  that  there  is  no 
specific  reference  in  Chapter  l64,  RSMo  1959;  concerning  tax  levies  by  school  dis- 
tricts, to  authority  in  school  districts  to  spend  money  on  real  property  evalua- 
tion; no  such  reference  has  been  discovered  by  this  office  there  or  in  any  other 
place.  Considering  the  generally  applied  rule  of  interpretation,  that  school  dis- 
tricts are  limited  to  those  powers  expressly  conferred  by  statute,  or  necessarily 
implied  from  those  conferred  or  from  duties  imposed  by  statute  (C.J.S.  Schools 
and  School  Districts,  § § 119,  277;  Wright  v.  St.  Louis  Hoard  of  Education,  246 
SW  43  (Mo.  Sup.  1922);  Cape  Girardeau  School  District  v.  Frye,  225  SW  2d  484 
(St.  L.  App.  1949),  there  is  not  sufficient  reason  to  imply  any  authority  to  use 
its  funds  to  reevaluate  property  or  to  contract  for  such  a purpose  with  a private 
firm.  Assessment,  valuation  of  property,  as  to  school  taxes,  is  a function  of  the 
County  Assessor.  See  Chapter  137,  RSMo  1959,  and  the  reference  in  section  154.041, 
RSMo  Supp.  1967,  that:  "the  county  clerk  shall  proceed  to  assess  the  amount  so  re- 
turned (estimates  of  school  districts  revenue  needs)  against  all  taxable  property 
in  each  district,  as  shown  by  the  last  annual  assessment  for  state  and  county  pur- 
poses." 

As  to  Question  2,  the  answer  clearly  is  that  the  St.  Joseph  School  District 
does  not  have  the  authority  to  enter  into  a cooperative  agreement  with  the  City 
of  St.  Joseph  and  the  County  of  Buchanan  in  undertaking  the  reevaluation  of  real 
property  because  it  is  not  "within  the  scope  of  the  powers  of  such  municipality 
and  political  subdivision,"  as  required  by  section  70-220,  RSMo  1959,  which  is 
the  authorizing  statute  for  such  agreements.  That  the  project  of  reevaluation  of 
real  property  is  not  within  the  power  of  the  school  district  is  discussed  in  the 
prior  paragraph. 

Your  question  three  raises  first  the  question  if  Buchanan  County  has  the 
authority  to  contract  with  a private  professional  firm  to  undertake  the  reevalua- 
tion of  real  property  and  second  whether  it  has  authority  to  enter  into  a cooper- 
ative agreement  for  such  purposes  with  the  St.  Joseph  School  District  and  the  City 
of  St.  Joseph.  Authority  f :r  the  conclusion  that  Buchanan  County  has  the  authority 
to  contract  with  a private  professional  firm  to  undertake  the  reevaluation  of  real 
property  within  the  county  for  the  purpose  of  aiding  the  county  assessor  in  securing 
full  and  accurate  assessment  of  all  taxable  property  is  found  in  section  137-230(2), 
RSMo  Supp.  1967,  which  provides  that: 

"In  all  counties  the  county  court  may,  in  addition  to  the 
foregoing,  provide  for  securing  a full  and  accurate  asses- 
sment of  all  property  therein  liable  to  taxation,  or  in  lieu 
thereof,  by  order  entered  or  record,  adopt  for  the  whole  or 
any  designated  by  order  entered  or  record,  adopt  for  the 
vrtiole  or  any  designated  part  of  the  county  any  other  suit- 
able and  efficient  means  or  method  to  the  same  end,  whether 
by  procuring  maps,  plats  or  abstracts  of  titles  of  the  lands 
in  the  county  or  designated  part  thereof  or  otherwise  and  may 
require  the  assessor,  or  any  other  officer,  agent  or  employee 
of  the  county  to  carry  out  the  same,  and  may  provide  the  means 
for  paying  therefor  out  of  the  county  treasury. 

This  particular  section  was  cited  by  the  Missouri  Supreme  Court  in  Heilman 
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v.  St.  Louis  County  302  SW  2d  911(1957),  an  action  by  a resident  taxpayer  against 
the  County  and  others  to  enjoin  enforcement  of  an  allegedly  illegal  contract 
entered  into  between  the  court  and  two  appraisal  companies  for  appraisal  of  pro- 
perty in  connection  with  ultimate  appraisal  of  real  property  for  taxation  pur- 
poses, and  was  considered  by  the  court  to  be  authority  for  such  a contract,  even 
considering  the  rule  that  the  county  court  had  only  such  authority  as  expressly 
granted  or  necessarily  implied;  the  court  considered  there  was  no  delegation  of 
authority  of  the  assessor  to  others  by  these  contracts  which  were  to  assist  the 
assessor.  Alternatively  the  court  did  state  that,  for  a Home  Rule  Charter 
County,  the  statute  was  a declaration  that  such  a procedure  was  not  contrary  to 
public  policy  and  that  the  procedure  could  be,  and  was,  authorized  by  the  County 
Charter  and  ordinances . This  office  has  previously  concluded  and  still  concludes 
that  the  procedure  adopted  and  approved  in  the  Heilman  case  was  not  dependent  upon 
the  added  authority  of  the  provisions  of  the  County  Charter  (Op.  Atty.  Gen., 
Dalton,  10-L-61;  Collins,  11-13-63). 

Another  aspect  of  your  question  3 concerns  the  authority  to  enter  into  a 
cooperative  agreement  with  the  City  of  St.  Joseph  and  the  St.  Joseph  School  Dis- 
trict. The  lack  of  authority  of  the  School  District  in  this  area  is  referred  to 
above.  The  authority  of  the  City  of  St.  Joseph  is  a different  problem.  Inasmuch 
as  the  City  is  a Constitutional  Charter  City,  reference  should  be  made  to  the  City 
Charter.  The  City  Charter  contains  the  following  provisions  pertinent  to  this 
particular  problem: 

Section  1.3  POWERS  OF  THE  CITY.  The  City  shall  have  all  powers  of 
local  self-government  and  home  rule  under  the  Constitution  and  laws  of 
Missouri,  and  such  powers  as  the  legislature  may  be  competent  to  grant; 
except  as  prohibited  by  the  Constitution  or  laws  of  the  State,  the  City 
may  exercise  all  municipal  powers,  functions,  rights,  privileges  and  im- 
munities of  every  name  and  nature  whatsoever.  Such  powers  shall  be  exer- 
cised in  the  manner  prescribed  in  this  charter,  or,  if  not  prescribed 
herein,  in  such  manner  as  may  be  prescribed  by  ordinance  of  the  Council. 

Section  2.13  POWERS.  Without  limitation  of  the  povrers  conferred 
upon  the  City  by  Section  1.3  of  Article  I of  this  charter,  or  by  any 
other  provision  hereof,  the  Council  shall  have  power  by  ordinance  not 
inconsistent  with  this  Charter  to  do,  but  shall  not  be  restricted  to, 
the  following: 

(l)  Assess,  levy  and  collect  taxes  for  all  general  and  special 
purposes  on  all  subjects  or  objects  of  taxation  not  expressly  pro- 
hibited by  law;  provide  for  enforcing  the  prompt  payment  and  for  pen- 
alties for  deliquency  thereof;  and  adopt  such  classifications  of  the 
subjects  and  objects  of  taxation  as  may  not  be  contrary  to  law. 

(25)  Contract  and  be  contracted  with,  and  sue  and  be  sued. 

(29)  Enact,  adopt,  and  enforce  all  ordinances,  rules  and  regu- 
lations; do  all  things,  and  exercise  all  governmental  and  municipal 
authority  necessary,  needful,  and  convenient,  contributing  to  or 
bearing  a substantial  relation  to  the  full  and  complete  exercise  of 
all  the  powers  in  this  charter  enumerated. 
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(3)  Co-operate,  or  join  by  contract  or  otherwise,  with  other 
cities,  with  counties,  states,  the  United  States,  or  other  govern- 
mental bodies,  singly  or  jointly  or  in  districts  or  associations  for 
promoting  or  carrying  out  any  of  the  powers  of  the  City,  or  for  the 
acquisition,  construction  or  operation  of  any  property,  works,  plants 
or  structures  convenient  or  necessary  for  carrying  out  any  of  the  pur- 
poses or  objects  authorized  by  this  charter. 

Section  6.2  (13)  (The  Director  of  Finance  Shall)  Assess,  or  cause 
to  be  assessed,  on  a just  and  equitable  basis,  and  as  provided  by  law, 
all  taxable  property  in  such  manner  and  within  such  time  as  the  Council 
may  prescribe . 

Section  6.15  ASSESSMENT,  LEVY  AND  COLLECTION  OF  TAXES.  The  Council 
shall,  by  ordinance,  provide  for  the  assessment,  levy  and  collection  of 
all  general  and  special  taxes;  provide  for  the  enforcement  of  the  prompt 
payment  of  the  same;  provide  penalties  for  the  deliquency  thereof;  pro- 
vide for  the  collection  of  delinquent  taxes  on  real  or  personal  pro- 
perty by  the  sale  of  such  property  by  the  City  or  by  suit  instituted  by 
the  City;  prescribe  the  procedure  at  such  sales  and  provide  that  the 
City  may  become  the  purchaser  at  such  sale . 

The  broad  grant  of  authority  contained  in  these  sections  clearly 
authorizes  contracting  with  a private  professional  firm  to  undertake 
the  reevaluation.  Especial  attention  is  invited  to  the  provisions  of 
Section  6.2  (13)  that  the  Director  of  Finance  is  to  assess  or  caused 
to  be  assessed,  on  a just  and  equitable  basis,  and  as  provided  by  law 
in  such  manner  as  the  Council  may  prescribe . This  language  is  com- 
parable to  the  language  referred  to  in  the  Heilman  case  above,  in  the 
County  Charter,  "to  provide  for  assessment,  levy,  equalization,  and 
collection  of  all  taxes  now  and  hereafter  authorized  by  Constitution 
or  the  law  and  to  prescribe  a method  or  system  to  facilitate  the  assess- 
ment, calculation,  extension,  and  collection  of  taxes",  as  sufficient 
to  authorize  such  a contract.  The  words,  caused  to  be  assessed,  just 
and  equitable,  and  in  such  manner,  clearly  give  a broad  authority  to 
contract  with  a professional  firm  to  aid  in  the  assessment  process. 

Section  70.220,  RSMo.  1959 > implementing  section  16,  Article  VI  of 
the  Constitution  of  Missouri  authorizing  political  subdivisions  to 
cooperate  with  other  subdivisions  for  any  "common  service"  then  clearly 
authorizes  the  city  and  the  county  which  have  been  shown  to  have 
the  authority  to  contract  individually,  to  cooperate  in  the  project 
with  a private  firm,  the  City's  part  to  be  concerned  with  valuation  of 
property  in  the  city.  A broad  interpretation  of  this  section  was  sug- 
gested in  School  District  of  Kansas  City  v.  Kansas  City,  Mo.,  382  S.W.2d 
688  (Mo.  Sup.  1964).  Additionally  it  should  be  noted  that  section 
70.220  also  contains  authorization  to  "contract"  with  any  "private 
person,  firm,  association  or  corporation  for  the  planning,  development, 
evaluation,  acquisition  or  operation  of  any  public  improvement  facility, 
or  for  a common  service."  Although  this  portion  is  not  cited  as  prin- 
cipal support  for  the  conclusion  of  authority  to  contract  with  private 
firms  to  provide  a service,  it  at  least  suggest  that  the  legislature 
contemplated  under  some  circumstances  the  employment  of  private  firms 
to  assist  in  providing  a necessary  public  service. 
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In  your  fourth  question  you  ask  whether  the  contract  for  reevaluation  of  pro- 
perty can  be  financed  by  funds  from  general  revenue  or  whether  a levy  must  be 
approved  by  a majority  vote  under  Section  137*037  before  the  reevaluation  can  be 
made.  Section  137 *037>  RSMo  Supp.  1967  provides  in  part  as  follows: 

"The  county  court  of  any  county  may,  at  any  general  election, 
submit  to  the  qualified  voters  of  the  county  a proposition 
to  authorize  a levy  not  to  exceed  two  mills  on  the  dollar 
of  assessed  valuation  of  all  tangible  property  taxable  by 
the  county  for  one  year  to  pay  the  cost  of  contracting 
with  a private  person  or  firm  to  reevaluate  all  real  pro- 
perty subject  to  taxation  by  that  county;  provided,  how- 
ever, that  the  governing  body  of  counties  of  the  first 
class  may  by  order  of  record  require  such  reevaluation  to 
be  made  by  the  county  assessor  of  such  county  and  may 
use  said  revenue  to  provide  necessary  additional  employees, 
office  equipment  and  supplies  in  the  office  of  the  county 
assessor  for  such  purpose  only. 

***** 

If  the  proposition  receives  a majority  of  the  votes  cast  there- 
on, the  county  court  shall  impose  such  levy  for  one  year,  /my 
excess  collected  in  the  last  year  in  which  the  levy  is  imposed 
shall  be  transferred  to  the  general  revenue  fund  of  the 
county." 

It  is  our  view  that  the  cost  of  reevaluation  is  to  be  paid  out  of  general 
revenue  whether  an  election  is  held  under  Section  137*037  or  not. 

If  an  election  is  held  and  a majority  vote  is  received,  the  levy  authorized 
to  be  used  for  reevaluation  purposes  forms  a part  of  the  general  levy  for  county 
purposes.  The  effect  of  the  vote  is  to  make  certain  that  the  funds  derived  from 
the  tax  levy  authorized  for  one  year  shall  be  used  only  for  property  reevaluation 
purposes . 

Section  11(b)  of  Article  X of  the  Constitution  of  Missouri  provides  that 
the  maximum  tax  rate  to  be  levied  by  counties  is  an  follows: 

"For  count ies- -thirty-five  cents  on  the  hundred  dollars 
assessed  valuation  in  counties  having  three  hundred  million 
dollars,  or  more,  assessed  valuation,  and  fifty  cents  on 
the  hundred  dollars  assessed  valuation  in  all  other  counties; 

* * *" 

Section  11  (c)  of  Article  X of  the  Constitution  of  Missouri  provides  that 
such  tax  rates  may  be  increased  for  county  purposes  only  by  a two-thirds  vote . 

If  it  were  held  that  Section  137*037  authorizes  a levy  in  addition  to  the 
constitutional  limit  on  taxes  for  county  purposes  such  section  would  be  uncon- 
stitutional because  Section  137*037  purports  to  authorize  an  increase  above  the 
constitutional  limit  by  a majority  vote  whereas  the  Constitution  requires  a two- 
thirds  vote  in  order  to  authorize  a tax  levy  above  constitutional  limitation. 
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However,  it  is  our  view  that  Section  137-037  floes  not  purport  to  provide 
for  a tax  levy  above  the  constitutional  limit  but  provides  that  the  county  court 
must  in  the  year  such  levy  is  voted  expend  the  funds  received  from  such  levy 
for  rcevaluation  purposes  but  the  levy  authorized  by  Section  137-037  is  included 
within  the  maximum  levy  authorized  for  county  purposes. 

In  a county  with  less  than  three  hundred  million  dollars  property  valuation 
in  a year  in  which  the  county  court  determines  that  a twenty-cent  levy  is  neces- 
sary for  county  purposes  and  the  people  vote  a levy  of  twenty  cents  for  one 
year  under  Section  137-037  the  court  would  be  compelled  to  levy  such  additional 
twenty  cents  for  one  year  so  that  the  total  levy  for  county  purposes  including 
reevaluation  of  property  for  such  year  would  be  fifty  cents . 

In  no  event  could  the  county  court  in  such  county  levy  mere  than  fifty  cents 
without  a two-thirds  vote  of  the  people  and  if  a fifty-cent  levy  were  made  in 
the  year  in  which  a twenty-cent  levy  was  authorized  for  reevaluation  under  Section 
137-037?  only  thirty  cents  of  the  fifty-cent  levy  could  be  used  for  other  county 
purposes . 

However,  we  believe  it  to  be  clear  that  the  county  court  can  without  a vote 
under  Section  137-037  expend  funds  derived  from  the  general  tax  levy  for  county 
purposes  for  reevaluation  purposes. 

Hie  provisions  of  Section  137-230  (2)  quoted  supra  clearly  provide  that  the 
county  court  can  enter  into  a contract  for  a reevaluaticn  of  property  and  pro- 
vide the  payment  for  such  reevaluation  can  be  made  out  of  county  general  revenue. 

There  is  no  language  in  Section  137-037  that  in  anyway  purports  specifically 
or  impliedly  to  repeal  Section  137-230  (2)  or  to  make  the  procedure  to  be  followed 
under  Section  137-037  the  only  or  exclusive  method  to  be  followed  in  reevalu- 
ation of  property.  Therefore,  the  county  court  has  power  and  authority  without 
a vote  under  Section  137-037  if  funds  are  available  to  enter  into  a contract  for 
reevaluation  of  property  under  Section  137-037  (2)  the  cost  to  be  paid  out  of 
county  general  revenue . 


CONCLUSION 

It  is  the  opinion  of  this  office  that: 

1.  The  St.  Joseph  School  District  does  not  have  authority  to 
expend  its  funds  to  contract  with  a professional  firm  to 
reevaluate  real  property  within  its  boundaries. 

2.  The  St.  Joseph  School  District  does  not  have  the  authority 
to  enter  into  a cooperative  agreement  with  the  City  of  St. 
Joseph  and  Buchanan  County  in  undertaking  reevaluation  of 
real  property  which  is  a common  source  of  revenue  to  all  three . 

3-  The  County  of  Buchanan  has  the  authority  to  contract  with  a 
private  professional  firm  to  undertake  the  reevaluation  of 
real  property  within  the  County  as  a means  of  assisting  the 
Assessor,  and  authority  to  enter  into  a cooperative  agreement 
with  the  City  of  St.  Joseph,  but  not  with  the  St.  Joseph 
School  District. 
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4.  Such  a contract  with  a private  professional  firm  may  be 
financed  with  funds  from  general  revenue,  if  available; 
a levy  approved  by  the  voters  under  Section  137 -037 > RSMo 
Supp.  1967  is  not  mandatory.  If  a levy  is  approved  as 
provided  in  Section  137-037  such  levy  must  be  included 
in  the  general  levy  for  county  purposes  provided  in 
Section  11  (b)  of  Art.  X of  the  Constitution  of  Missouri. 

Yours  very  truly, 

JOHN  C.  DANPORTH 

Attorney  General 


COUNTIES:  A county  court  Is  authorized  to  ex- 

COUNTY  COURT:  pend  such  amount  of  tax  revenues 

TAXATION:  raised  to  create  a bond  service  fund 

BONDS:  for  the  county's  unissued  hospital 

bonds  as  is  needed  to  pay  obligations 
incurred  in  furtherance  of  the  purpose  for  which  the  bonds  were  au- 
thorized. Tax  proceeds  so  expended  must  be  replaced  as  soon  as  the 
hospital  bonds  are  issued.  A county  court  is  authorized  to  replace 
these  bonds  with  the  bond  proceeds. 


OPINION  NO.  115 


August  14,  1969 


Honorable  Franklin  D.  Holder 
Prosecuting  Attorney 
Court  House 
Dunklin  County 
Kennett , Missouri  63857 

Dear  Mr.  Holder: 

This  opinion  is  in  response  to  your  letter  of  recent  date  in 
which  you  request  an  official  opinion  from  this  office  on  the  fol- 
lowing question: 

May  tax  proceeds  collected  for  the  payment  of 
the  principal  of  and  the  Interest  on  bonds  au- 
thorized but  not  yet  Issued  to  finance  a county 
hospital  be  drawn  upon  by  the  County  Court  to  pay 
architect  and  consultant  fees  incurred  in  con- 
nection with  the  planning  of  the  hospital  and 
then  replaced  by  proceeds  of  said  bonds  when 
they  are  issued? 

Two  distinct  questions  are  raised  by  your  request:  (1)  Whether 
proceeds  from  the  taxation  of  tangible  property  in  Dunklin  County 
Intended  for  the  payment  of  the  interest  on  and  the  principal  of 
bond  indebtedness  may  be  used  temporarily  to  satisfy  obligations  of 
the  county  in  furtherance  of  the  project  for  which  the  bonds  were 
authorized,  and  (2)  Whether  proceeds  from  the  bonds  when  sold  may 
be  channeled  Into  the  county's  bond  service  fund  to  replace  any  tax 
proceeds  previously  used  to  meet  these  obligations. 
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"When  any  bonds  shall  have  been  Issued  by  any 
county,  city,  incorporated  town  or  village, 
school  district,  or  other  political  corpora- 
tion or  subdivision  of  the  state,  as  provided 
under  the  constitution  and  laws  of  this  state 
for  the  incurring  of  indebtedness,  or  for  re- 
funding, extending,  unifying  the  whole  or  any 
part  of  their  valid  bonded  indebtedness,  the 
proceeds  from  the  sale  therof  and  all  moneys 
derived  by  tax  levy,  or  otherwise,  for  interest 
and  sinking  fund  provided  for  the  payment  of 
such  bonds,  shall  be  kept  separate  and  apart 
from  all  other  funds  of  such  governmental  unit, 
so  that  there  shall  be  no  commingling  of  such 
funds  with  any  other  funds  of  such  county,  city, 
incorporated  town  or  village,  school  district, 
or  other  political  corporation  or  subdivision 
of  the  state;  provided,  that  in  no  case  shall 
the  proceeds  derived  from  the  sale  of  any  such 
bonds  be  used  for  any  purpose  other  than  that 
for  which  such  bonds  were  issued,  nor  shall 
such  interest  and  sinking  fund  be  used  for  any 
purpose  other  than  to  meet  the  interest  and 
principal  of  such  bonds;  ..." 

One  obvious  purpose  of  this  statute  is  to  assure  purchasers 
of  bonds  of  political  subdivisions  of  the  state  that  interest  and 
principal  will  be  paid  when  due.  The  condition  in  the  statute, 

"When  any  bonds  shall  have  been  issued.  . .",  is  in  accord  with 
this  purpose,  for  if  there  are  no  bondholders  there  can  be  no  need 
for  such  assurances.  In  the  case  posed,  the  bonds  have  been  autho- 
rized but  not  issued  and,  therefore,  the  command  of  Section  108. 180, 
RSMo,  that  a fund  be  created  solely  for  the  purpose  of  paying  the 
interest  on  and  the  principal  of  bonded  indebtedness  is  not  operative 
here . 


It  is  the  opinion  of  this  office  that  the  tax  proceeds  involved 
are  still  general  proceeds  of  the  county  and  may  be  used  for  the 
purpose  of  paying  the  architect  and  consultant's  fees  if  they  were 
properly  incurred.  It  is  clear  that  any  obligations  of  a political 
subdivision  which  may  be  met  through  the  proceeds  of  bonded  indebted- 
ness may  be  met  as  well  out  of  general  revenues.  See  Mississippi 
County  vs.  Jackson,  51  Mo.  23  (1872). 

It  should  be  noted,  however,  that  upon  the  issuance  of  the  bonds 
in  question,  the  tax  proceeds  here  involved  must,  pursuant  to  the 
command  of  Section  108.180,  RSMo,  be  segregated  as  a bond  service 
fund.  The  tax  proceeds  previously  used  to  pay  obligations  incurred 
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in  furtherance  of  the  purpose  for  which  the  bonds  were  authorized 
must  be  immediately  replaced  to  insure  payment  of  all  interest  on 
and  principal  of  the  bonds  when  due. 

This  leads  to  consideration  of  the  question  whether  proceeds 
from  the  sale  of  the  bonds  may  be  directed  into  the  bond  service 
fund  to  replace  those  tax  proceeds  used  to  pay  the  architect  and 
consultant’s  fees.  Section  108.180  directs  that,  ".  . .in  no  case 
shall  the  proceeds  derived  from  the  sale  of  any  such  bonds  be 
used  for  any  purpose  other  than  that  for  which  such  bonds  were 
issued,  ..." 

In  permitting  the  County  Court  to  channel  bond  proceeds  into 
the  bond  service  fund,  the  intention  of  the  legislature  to  prevent 
the  diversion  of  bond  proceeds  is  clearly  served,  though  indirectly. 
Whatever  bond  proceeds  are  directed  into  the  bond  service  fund  would 
have  been  applied  to  the  payment  of  the  architect  and  consultant's 
fees  directly.  It  should  make  no  difference  then  that  these  bond 
proceeds  are  used  instead  to  replace  tax  proceeds  which  have  been 
so  applied,  and  it  is  the  opinion  of  this  office  that  bond  proceeds 
are  used  for  the  purposes  for  which  the  bonds  are  issued  when  they 
are  channeled  into  a bond  service  fund  to  replace  tax  proceeds 
applied  as  previously  stated. 


CONCLUSION 


The  Dunklin  County  Court  is  authorized  to  expend  such  amount  of 
tax  revenues  raised  to  create  a fund  to  pay  the  interest  on  and  the 
principal  of  the  county's  unissued  hospital  bonds  as  is  needed  to 
pay  architect  and  consultant's  fees  properly  incurred  in  furtherance 
of  the  purpose  for  which  the  bonds  were  authorized.  However,  the 
tax  proceeds  so  expended  must  be  replaced  as  soon  as  the  hospital 
bonds  are  issued.  The  Dunklin  County  Court  is  further  authorized 
to  replace  these  proceeds  with  proceeds  obtained  from  the  issuance 
of  the  hospital  bonds. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Harvey  L.  Zuckman. 


Yours  very  truly. 


JOHN  C.  DANFORTH 


Attorney  General 


-3- 


LOBBYIST: 

LOBBYING: 

LEGISLATION: 


The  financial  reports  required  by 
Section  105.470,  RSMo  Supp  1967, 
should  disclose  all  expenditures 
made  to,  or  in  behalf  of,  a member 
of  the  General  Assembly  for  the  purposes  of  attempting  to  influence 
the  passage  or  defeat  of  legislation  by  the  General  Assembly.  It 
is  further  the  opinion  of  this  office  that  such  financial  reports 
need  not  include  the  amounts  received  by  persons  to  be  used  by  them 
for  the  purpose  of  attempting  to  influence  the  passage  or  defeat 
of  legislation  by  the  General  Assembly,  but  need  only  list  the  ac- 
tual expenditures  made  by  these  persons  for  the  stated  purpose. 

The  salaries  of  these  persons  need  not  be  reported. 


OPINION  NO.  116 


May  29,  1969 


Honorable  R.  J.  King,  Jr. 
Republican  Floor  Leader 
Missouri  House  of  Representatives 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Representative  King: 


i FILED 

\m, 


This  is  in  response  to  your  request  for  an  opinion  on  certain 
questions  pertaining  to  the  following  statute: 

"1.  Any  person  who  engages  himself  for  pay  or 
for  any  valuable  consideration  for  the  purpose 
of  attempting  to  influence  the  passage  or  de- 
feat of  any  legislation  by  the  general  assembly 
of  Missouri  or  who  expends  money  for  such  pur- 
poses shall,  before  doing  anything  in  furtherance 
of  the  object,  register  with  the  chief  clerk  of 
the  house  of  representatives  and  the  secretary 
of  the  senate  and  shall  give  to  those  officers 
in  writing  and  under  oath,  his  name  and  business 
address,  the  name  and  address  of  the  person  by 
whom  he  is  employed,  and  in  whose  interest  he 
appears  or  works,  and  the  duration  of  the  em- 
ployment. Each  person  so  registering  shall, 
within  ten  days  after  each  regular  or  special 
session  of  the  general  assembly,  file  with  the 
chief  clerk  and  secretary  a detailed  report 
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under  oath  of  all  money  expended  by  him  during 
the  session  just  closed  In  carrying  on  his 
work;  to  whom  paid;  for  what  purposes;  and 
the  names  of  any  paper,  periodicals,  magazines, 
or  other  publications  in  which  he  has  caused 
to  be  published  any  articles,  advertisements 
or  editorials;  and  the  proposed  legislation  he 
is  employed  to  support  or  oppose.  No  state 
officer,  or  member  of  the  general  assembly  shall 
be  required  to  register  under  this  section  be- 
cause of  his  lawful  attempts  to  influence  the 
passage  or  defeat  of  legislation  solely  in  the 
course  of  his  official  duties.  Each  person  so 
registering  shall,  within  thirty  days  after  the 
convening  of  any  regular  session,  file  with  the 
chief  clerk  of  the  house  and  secretary  of  the 
senate  a detailed  report  under  oath  of  all 
money  expended  by  him  in  carrying  on  his  duties 
as  such  registered  agent  from  the  day  the  [pre- 
vious?] regular  session  closes  until  the  convening 
of  the  next  [current?]  regular  session.  This 
report  shall  indicate  to  whom  the  money  was 
paid;  for  what  purposes;  and  the  names  of  any 
papers,  periodicals,  magazines  or  other  publica- 
tions in  which  he  has  caused  to  be  published 
any  articles,  advertisements  or  editorials; 
and  the  proposed  legislation  he  is  employed 
to  support  or  oppose. 

"2.  All  information  required  to  be  filed  under 
the  provisions  of  this  section  with  the  chief 
clerk  of  the  house  of  representatives  and  the 
secretary  of  the  senate  shall  be  kept  available 
by  them  at  all  times  open  to  public  inspection 
until  the  convening  of  the  next  regular  session 
of  the  general  assembly. 

"3.  Any  person  failing  to  comply  with  the  pro- 
visions of  this  section  shall,  upon  conviction, 
be  adjudged  guilty  of  a misdemeanor  and  be  sub- 
ject to  a fine  of  not  more  than  five  hundred 
dollars  or  confinement  in  the  county  Jail  for 
not  more  than  one  year  or  both." 

Section  105.470,  RSMo  Supp.  1967. 

Your  questions  are: 

(1)  What  kind  of  expenditure  report  is  required 
of  lobbyists  who  are  employed  by  business. 


-2- 


Honorable  R.  J.  King,  Jr. 


professional,  labor,  or  farm  organizations  or 
associations  and  who  are  employed  on  a full 
time  basis  to  perform  a multitude  of  services 
with  actual  lobbying  varying  from  a minor  to  a 
major  part  of  their  activities? 

(2)  What  kind  of  expenditure  report  is  required 
of  lobbyists  who  are  employed  personally  to 
represent  one  company  or  group  on  a temporary 
basis  during  the  legislative  session? 

(3)  Are  lobbyists  required  to  segregate  and  file 
only  the  amounts  spent  while  they  are  attempting  to 
directly  influence  a specific  bill  or  bills, 

or  are  they  required  to  file  a detailed  copy 
of  the  total  expenditures  of  their  organiza- 
tions when  it  might  be  said  that  anything  they 
do  may  ultimately  influence  the  passage  or 
defeat  of  legislation? 

(J|)  Are  lobbyists  required  to  prorate  their 
salaries  and  if  so,  how? 

(5)  Are  lobbyists  required  to  report  only  part 
of  their  expenditures,  and  if  so,  by  what 
standards  or  rules  is  this  to  be  done? 

In  answer  to  your  first  question,  it  is  our  opinion  that  a full- 
time, year  round  employee  of  an  interest  group,  who  is  registered 
with  the  Clerk  of  the  House  and  the  Secretary  of  the  Senate,  must, 
at  the  close  of  each  session,  report  all  of  his  expenditures  made 
during  the  session  to  influence  the  passage  or  defeat  of  legislation. 
This  report  should  specify  the  amount  of,  the  purposes  of,  and 
the  person  who  receives,  each  payment,  a description  of  the  legis- 
lation the  employee  is  interested  in  (not  merely  the  bill  number), 
and  whether  he  supports  or  opposes  such  legislation.  We  believe 
the  payment  so  reported  should  be  limited  to  those  made  to,  or  in 
behalf  of,  a member  of  the  General  Assembly,  and  not  payments  which 
may  only  indirectly  affect  the  passage  or  defeat  of  legislation. 
Although  the  word  "lobbying"  is  not  used  in  the  statute,  we  believe 
it  was  this  practice  that  was  sought  to  be  regulated. 

".  . .As  a matter  of  English,  the  phrase  ’lob- 
bying activities'  readily  lends  itself  to  the 
construction  placed  upon  it  below,  namely, 

'lobbying  in  its  commonly  accepted  sense,'  that 
is,  'representations  made  directly  to  the  Con- 
gress, its  members,  or  its  committees,'  . . . 
and  does  not  reach  . . . attempts  'to  saturate 


-3- 


Honorable  R.  J.  King,  Jr. 


the  thinking  of  the  community.'  ..."  (United 
States  v.  Rumely,  345  U.S.  4l,  46,  97  L.Ed. 

770,  776  (1953)) 

Your  second  question  asks  about  the  reporting  requirement  im- 
posed on  a part-time  lobbyist  or  one  who  is  hired  only  during  the 
period  that  the  General  Assembly  is  in  session.  We  cannot  see  that 
the  statute  requires  any  different  report  from  this  lobbyist  at  the 
close  of  a regular  or  special  session  but  the  report  required  at  the 
inception  of  a regular  session  covering  the  period  since  the  last 
regular  session  would  necessarily  be  negative  in  nature  for  this 
lobbyist  if  he  is  in  fact  not  engaged  as  a lobbyist  during  the  interim. 

Your  third  question  inquires  as  to  whether  a lobbyist  must  in 
addition  to  his  own  expenditures  report  the  total  expenditures  of 
his  organization  (employer)  which  may  ultimately  influence  legis- 
lation. We  answer  this  in  the  negative  for  we  believe  that  our  lav; 
rather  conspicuously  ignores  the  employer  or  principal  while  focusing 
on  the  employee  or  agent  who  engages  in  direct  lobbying. 

Your  fourth  question  asks  if  lobbyists  are  required  to  prorate 
their  salaries  and  this  too  must  be  answered  in  the  negative  since 
our  law  is  confined  to  a lobbyist’s  expenditures,  and  not  his  re- 
ceipts . 

Your  fifth  question  inquires  if  lobbyists  are  required  to  report 
all,  or  only  a portion,  of  their  expenditures,  and  if  the  latter, 
what  standard  is  to  be  used.  Section  105.470  requires  ".  . .a  de- 
tailed report  ...  of  all  money  expended  ...  in  carrying  on  his 
work;  to  whom  paid;  for  what  purposes;  ..."  and  ".  . .a  detailed 
report  ...  of  all  money  expended  ...  in  carrying  on  his  duties 
as  such  registered  agent.  . . . This  report  shall  indicate  to  whom 
the  money  was  paid;  for  what  purposes;  ..."  We  perceive  no  limita- 
tion as  to  the  type  of  expenditure  that  must  be  reported  other  than 
that  the  expenditure  bear  some  relationship  to  the  "...  purpose 
of  attempting  to  influence  the  passage  or  defeat  of  any  legislation 
by  the  general  assembly.  . ."  and  that  the  expenditure  be  made  to, 
or  in  behalf  of,  a member  of  the  General  Assembly.  Other  Jurisdic- 
tions have  established  a minimum  expenditure  amount  before  there  is 
a reporting  requirement  (e.g.  California,  $25  in  a calendar  year). 
However,  we  believe  our  law  as  presently  written  has  no  such  specific 
qualification  of  the  expenditure  reporting  requirement,  and  conse- 
quently lobbyists  should  report  all  their  expenditures  that  fit 
the  general  purposes  of  the  statute  as  above  set  out. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  the  financial  reports 
required  by  Section  105.470,  RSMo,  Supp.  1967,  should  disclose  all 
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expenditures  made  to,  or  in  behalf  of,  a member  of  the  General 
Assembly  for  the  purposes  of  attempting  to  Influence  the  passage 
or  defeat  of  legislation  by  the  General  Assembly.  It  is  further 
the  opinion  of  this  office  that  such  financial  reports  need  not  in 
elude  the  amounts  received  by  persons  to  be  used  by  them  for  the 
purpose  of  attempting  to  Influence  the  passage  or  defeat  of  legis 
lation  by  the  General  Assembly,  but  need  only  list  the  actual  ex- 
penditures made  by  these  persons  for  the  stated  purpose.  The 
salaries  of  these  persons  need  not  be  reported. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Louren  R.  Wood. 


Yours  very  truly, 

\TOHN  C.  DANFORTH 
Attorney  General 


INSURANCE:  A Missouri  domiciled  life  insurance 

LIFE  INSURANCE  AND  company  organized  under  the  pro- 

LIFE  INSURANCE  COMPANIES  visions  of  Sections  376.010  through 

SUPERINTENDENT  OF  INSURANCE  376.675,  RSMo,  is  not  permitted  to 

use  the  common  stock  of  a wholly- 
owned  subsidiary  which  has  been  organized  or  acquired  pursuant 
to  the  provisions  of  Section  375.355,  RSMo  Supp.  1967,  as  a 
special  deposit  required  under  Section  376.170,  RSMo  1959- 


March  20,  1969 


Honorable  Robert  D.  Scharz 
Superintendent 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Scharz: 

This  official  opinion  is  issued  in  response  to  your  request 
for  a ruling  concerning  whether  or  not  a Missouri  domiciled  life 
insurance  company,  organized  under  the  provisions  of  Sections 
376.010  through  376.675,  may  deposit  under  Section  376.010, 
shares  of  the  common  stock  of  a wholly-owned  subsidiary  life 
insurance  company  acquired  under  the  provisions  of  Section  375-355 

Under  Section  376.170,  RSMo  1959,  all  life  insurance  com- 
panies organized  under  the  provisions  of  Section  376.010  to 
376.670  are  required  to  maintain  special  deposits  with  the  super- 
intendent of  insurance.  Section  376.170  states  in  full  as  follows 

"Special  deposits  for  registered  policies 
and  annuity  bonds.  — All  life  insurance 
companies  organized  under  the  provisions 
of  sections  376.010  to  376.670,  shall 
deDosit  with  the  superintendent  of  the 
insurance  division,  in  addition  to  other 
amounts  required  by  law  to  be  deposited 
by  life  insurance  companies  before  such 
companies  are  permitted  to  engage  in  the 
business  of  issuing  policies  of  life  in- 
surance and  annuity  bonds,  cash  or 
securities  of  the  kind  and  type  in  which 
life  insurance  companies  are  required  to 
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invest  their  funds  under  section  376.300, 
as  same  now  is  or  as  same  may  be  hereafter 
amended,  in  an  amount  sufficient  to  eoual 
the  net  value  on  all  policies  or  annuity 
bonds  hereafter  issued  by  such  companies, 
the  amount  thereof  to  be  determined  by  an 
evaluation  made  in  accord  with  the  pro- 
visions of  sections  376.010  to  376.670." 


Under  Section  375-355,  RSMo  Supp.  1967,  any  insurance  com- 
pany organized  under  the  laws  of  tnis  state  may,  with  the  appro- 
val of  the  superintendent  of  the  Division  of  Insurance,  organize 
or  acquire  and  hold  not  less  than  the  majority  of  the  common 
stock  of  another  insurance  company. 

Section  376.305,  RSMo  1959  provides  that  the  capital, 
reserve  and  surplus  of  all  life  insurance  companies  of  whatever 
kind  and  character  organized  and  doing  business  under  Sections 
376.010  to  376.670  may  be  invested  in  the  common  stock  of  cer- 
tain corporations  under  certain  conditions  and  that  such  common 
stock  which  meets  the  qualifications  as  prescribed  in  that  sec- 
tion shall  be  eligible  for  deposit  as  provided  under  Section 
376.170.  Section  376.305  provides  in  full  as  follows: 

"1.  In  addition  to  the  investments  per- 
mitted by  section  376.300,  the  capital, 
reserve  and  surplus  of  all  life  insurance 
companies  of  whatever  kind  and  character 
organized  or  doing  business  under  sections 
376.010  to  376.676,  may  be  invested  in  the 
common  stock  of  any  solvent  corporation, 
organized  under  the  laws  of  the  United 
States,  any  state,  territory  or  possession 
of  the  United  States,  or  the  District  of 
Columbia,  provided  the  corporation's  net 
worth  as  shown  on  its  balance  sheet  at  the 
end  of  the  last  fiscal  year  preceding  pur- 
chase shall  have  been  at  least  ten  million 
dollars  and  cash  dividends  shall  have  been 
earned  and  paid  on  its  common  stock  in  each 
of  the  five  fiscal  years  preceding  such 
acquisition;  provided  further  that  all  prior 
obligations  or  preference  stocks  of  such 
corporation,  if  any,  are  eligible  for  invest- 
ment under  any  of  the  provisions  of  section 
376.300,  and  that  such  common  stocks  are 
registered  on  a national  securities  exchange 
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or  quoted  in  established  over-the-counter 
markets.  Common  stocks  meeting  the  pre- 
ceding qualifications  shall  be  eligible 
for  deposit,  as  provided  under  section 
376.170. 

"2.  No  such  life  insurance  company  shall  in- 
vest in  excess  of  five  per  cent  of  its  admitted 
assets  or  fifty  per  cent  of  its  surplus,  which- 
ever is  the  lesser,  as  shown  by  its  last  annual 
statement  preceding  the  date  of  acquisition, 
as  filed  with  the  superintendent  of  the  insurance 
division  of  the  state  of  Missouri,  in  the 
total  amount  of  such  common  stocks,  nor  shall 
such  life  insurance  company  own  securities 
described  in  subdivision  (7)  of  subsection  1 
of  section  376.300,  and  subsection  1 of  this 
section,  which,  in  the  aggragate,  represent 
more  than  five  per  cent  of  the  total  of  all 
outstanding  shares  of  stock  of  the  issuing 
comoration,  nor  shall  any  such  life  insurance 
comoany  own  common  stock  described  in  subsection  1 
issued  by  any  one  corporation  which  represents 
more  than  one-half  of  one  per  cent  of  the  admitted 
assets  of  such  life  insurance  comnany . " 

We  must  remember,  of  course,  that  the  question  concerns  the 
stock  of  a wholly-owned  subsidiary.  An  examination  of  the  re- 
quirements of  Section  376.305  makes  it  clear  that  the  wholly-owned 
subsidiary  could  not  qualify  under  that  section. 

As  we  have  stated,  Section  375*355  permits  an  insurance  com- 
pany, with  the  approval  of  the  superintendent,  to  either  organize 
a subsidiary  insurance  company  or  acquire  the  same  by  purchase 
or  otherwise  and  hold  not  less  than  the  majority  of  the  common 
stock  of  such  subsidiary.  There  is  no  authority  in  that  section 
to  permit  such  stock  to  be  eligible  for  deposit;  although  by  com- 
parison, Sections  376.301,  RSMo  Supp.  1967,  376.303,  RSMo  Supp. 

1967  and  376.305,  RSMo  1959,  specifically  state  that  certain  in- 
vestments shall  be  eligible  for  deposit  as  provided  under  Section 
376.170,  RSMo  1959-  By  contrast,  Section  376.307,  RSMo  Supp.  1967, 
which  authorizes  certain  investments  which  do  not  otherwise  qualify 
under  the  provisions  of  Chapter  375  or  376,  RSMo  expressly  provides 
that  such  investments  are  not  eligible  for  deposit  with  the 
Division  of  Insurance. 

We  conclude  therefore  that  the  legislature  has  specifically 
authorized  certain  types  of  investments  to  be  held  as  legal  de- 
posits within  the  requirements  of  Section  376.170  and  that  there 
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is  no  authorization  for  the  common  stock  of  a wholly-owned  sub- 
sidiary organized  or  acquired  under  Section  375.355  to  be  used 
as  such  deposit. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  a Missouri 
domiciled  life  insurance  company  organized  under  the  provisions 
of  Sections  376.010  through  376.675,  RSMo,  is  not  permitted  to 
use  the  common  stock  of  a wholly-owned  subsidiary  which  has  been 
organized  or  acquired  pursuant  to  the  provisions  of  Section 
375.355,  RSMo  Supp.  1967,  as  a special  deposit  required  under 
Section  376.170,  RSMo  1959- 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  John  C.  Klaffenbach. 


OPINION  NO.  121 A 


February  3,  1969 


Honorable  James  E.  Oodfrev 
Speaker 

House  of  Representatives 
Room  ff 308 
Caoitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Speaker  Ood^rey: 

This  Is  In  answer  to  your  recent  request  for  an  official  opin- 
ion from  this  office  which  request  reads  as  follows: 

"Would  you  please  issue  an  opinion  clarifying 
the  status  of  the  compensation  of  the  Oeneral 
Assembly  as  to  what  should  be  received  and  to 
whom  it  should  be  paid." 

Section  16,  Article  ITT  of  the  Constitution  of  Missouri  pro- 
vides as  follows: 

"Senators  and  representatives  until  otherwise  pro- 
vided by  law,  shall  receive  from  the  state  treasury 
as  salary  the  sum  of  one  hundred  and  twenty-five 
dollars  per  month.  No  law  fixing  the  compensation 
of  members  of  the  general  assembly  shall  become  ef- 
fective until  the  first  day  of  the  regular  session 
of  the  general  assembly  next  follov/lner  the  session 
at  which' the  law  was  enacted.  Uponn  certification  bv 
the  president  and  secretary  of  the  house  of  representa- 
tives as  to  the  respective  members  thereof,  the  state 
comptroller  shall  audit  and  the  state  treasurer  shall 
pay  such  compensation  without  legislative  enactment. 
Senators  and  representatives  shall  receive  one  dollar 
for  every  ten  miles  traveled  In  proin m to  and  returning 
from  their  place  of  meeting,  twi ce  per  month,  while  the 
legislature  is  in  session,  on  the  most  usual  route." 

House  Bill  No.  100  of  the  7Hh  Oeneral  Assembly  (Section 
21. 1*10  RSMo  Sunn.  1967),  provides  as  follows: 

"Senators  and  representatives  shall  receive  from  the 
treasurv  as  salary  the  sum  of  elmht  thousand  four 
hundred  dollars  per  year.  Upon  certification  by  the 
nresident  and  secretary  of  the  senate  and  by  the 
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sneaker  and  clerk  of  the  house  of  renresentatlves  as  to 
the  respective  members  thereof,  the  state  comntrollor 
shall  audit  and  the  state  treasurer  shall  nav  such  com- 
pensation in  enual  monthly  nayments.  Senators  and  renre- 
sentatives  shall  receive  one  dollar  for  every  ten  miles 
traveled,  and  an  amount  for  travel  for  any  fractional 
part  of  ten  miles  at  the  same  rate,  in  going  to  their 
place  of  meeting  in  Jefferson  City  from  their  place  or 
residence,  and  returning  from  their  nlace  of  meeting  in 
Jefferson  City  to  their  place  of  residence,  twice  ner 
month,  while  the  legislature  is  in  session,  on  the  most 
usual  route.” 

Under  the  specific  language  of  Section  16  of  Article  TIT  of  the 
Constitution,  the  provisions  of  House  Bill  100  of  the  7**th  General 
Assembly  providing  for  an  increase  o**  the  salary  of  Senators  and 
Renresentatlves  from  $*1800  ner  year  to  $8*100  per  year  could  not  be- 
come effective  before  January  8,  1969,  the  first  day  of  the  regular 
session  of  the  75th  General  Assembly. 

There  is  no  constitutional  provision  specifically  setting 
out  the  date  the  terms  of  Senators  and  Renresentatlves  begin. 

Section  3 of  Article  TIT  of  the  Constitution  provides  that 
Representatives  shall  be  elected  at  each  general  election. 

Section  5 of  Article  III  of  the  Constitution  provides  that 
Senators  shall  be  elected  for  four  years . 

Section  15  of  Article  IIT  of  the  Constitution  provides  that 
Senators  and  Representatives  shall  subscribe  an  oath  or  affirmation 
before  entering  upon  the  duties  of  their  offices  such  oath  to  be  ad- 
ministered in  the  halls  of  the  respective  houses  by  a Sunreme  Court 
or  a Circuit  Judge  or  ftther  organization  by  the  presiding  officer  of 
either  house.  Such  section  further  provides  that  a Senator  or  Repre- 
sentative refusing  to  take  such  oath  or  affirmation  shall  be  deemed 
to  have  vacated  his  office.  Such  sections  do  not  provide  for  the 
beginning  of  the  term  of  office  of  Senators  or  Representatives. 

Section  20  of  Article  in  of  the  Constitution  provides  in  part 
as  follows : 

"The  general  assembly  shall  meet  in  regular  sessions 
on  the  first  Wednesday  after  the  first  day  -of  January 
following  each  general  election.  * * *" 

Section  21.010,  RSMo,  provides  in  part  as  follows: 

"The  general  assembly  shall  meet  on  the  first  Wednes- 
day after  the  first  day  of  January  in  the  year  1881, 
and  on  the  corresponding  day  of  January  every  second 
year  thereafter:  * * *" 

Section  20  of  Article  III  of  the  Constitution  and  Section  21.010 
RSMo,  contain  the  only  provisions  concerning  the  date  on  which 
Senators  and  Representatives  are  to  assume  the  duties  of  their  offices. 
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It  follows  that  the  terms  of  office  of  Senators  and  Representa- 
tives begin  on  the  first  Wednesday  after  the  first  day  of  Januarv 
following  their  election. 

In  view  of  the  fact  that  legislators'  terms  start  on  the  first 
Wednesday  after  the  first  day  of  January  of  odd  numbered  years  and 
that  the  effective  date  of  a laws  setting  legislators'  salaries  cannot 
be  prior  to  the  first  dav  of  the  regular  General  Assembly  following 
the  session  at  which  such  law  was  enacted,  we  believe  it  to  be 
clear  that  the  provisions  for  Davment  to  Senators  and  Representatives 
"as  salaries  the  sum  of  eightvthousand  four  hundred  dollars  ner  year" 
found  in  House  Bill  100  of  the  74th  General  Assembly  does  not  refer  to 
calendar  years . 

We  believe  that  It  Is  clear  that  the  reference  Is  to  the  period 
of  two  years  during  which  Senators  and  Representatives  occupy  their 
offices  as  members  of  the  General  Assembly  beginning  with  the  first 
day  of  the  convening  of  the  general  assembly  in  regular  session 
on  the  first  Wednesday  after  the  first  day  of  Januarv  In  odd  numbered 
years  and  ending  on  the  f’irst  Wednesday  after  the  first  day  of  January 
two  years  later  when  the  succeeding  General  Assembly  next  convenes 
in  regular  session  and  that  House  Bill  100  provides  for  a total  salarv 
for  legislators  of  $16,800  for  such  two  years.  We  shall  refer  to  such 
"years"  which  begin  with  the  first  day  of  the  regular  session  of  the 
general  assembly  as  "legislative"  years. 

Payment  of  the  salary  provided  by  statute  under  House  Bill  100 
should,  therefore,  be  made  in  qqual  monthly  payments  during  such  leg- 
islative years. 

Section  5 of  Article  III  of  the  Constitution  provides  that  Sena- 
tors shall  be  elected  for  four  years.  It  is  our  view  that  a Senator 
who  Is  sworn  in  on  the  first  Wednesday  after  the  first  day  of  Januarv 
following  his  election  serves  **or  a term  of  four  legislative  years 
insofar  as  salary  Is  concerned  even  though  he  may  actually  serve 
several  days  more  or  less  than  four  years  of  3^5  days  due  to  the 
fact  that  the  first  Wednesday  after  the  first  day  of  Januarv  falls 
on  different  dates  in  different  years. 

While  Section  3 of  Article  III  of  the  Constitution  does  not 
set  out  a term  of  office  for  Representative^  It  is  our  view  that 
the  term  of  a Representative  is  for  two  legislative  years  from  the 
first  Wednesday  after  the  first  day  of  Januarv  of  the  year  following 
his  election  insofar  as  compensation  Is  concerned ,§ven  though  he 
may  serve  several  da.y3  more  or  les3  than  two  years  of  365  davs 
because  of  the  fact  that  the  first  Wednesday  after  the  first  day  of 
January  falls  on  different  dates  in  different  years. 

We  believe  that  the  clear  intent  o**  Section  21.140  RSWo , i3  that 
legislators  shall  receive  the  salarv  provided  for  in  such  section 
each  legislative  year  thev  hold  title  to  their  offices. 

Senators  and  Representatives  who  were  sworn  in  office  on  Januarv 
8,  19d9,  as  well  as  Senators  who  were  elected  in  1Q66  and  held  over 
will  receive  during  the  period  January  8,  1969,  to  January  6,  1971, 

(the  date  of  convening  of  the  regular  session  of  the  76th  general 
Aassembly)  the  sum  of  $16,800  in  twenty-four  eoual  monthly  payments 
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of  £700,  the  first  navment  to  be  for  the  neriod  Tanuarv  3,  196nf  to 
February  3,  I960,  the  second  monthly  payment  to  be  '’or  the  nor'od  of 
February  3,  1969,  to  ’’.arch  3,  lr69,  etc. 

However,  as  pointed  out  above,  legislators  serve  t*:o  legislative 
years  from  the  date  of  convening  or  the  regular  sessions  o'*  each  Gen- 
eral Assembly.  Therefore,  the  twenty -fourth  ns'^ment  o'*  members  o^ 
the  75th  General  Assembly  will  be  for  tue  neriod  December  3,  ln70,  to 
Januarv  6,  1971,  the  date  of  convening  o'*  the  regular  session  o°  the 
76th  General  Assembly,,  in  the  same  amount  as  the  previous  tv'enty-three 
payments . 

Legislators  who  held  or**ice  during  the  entire  74th  General  Assem- 
bly were,  under  the  nrovi cions  o'*  House  Pill  Ho.  1 o'*  the  70th  General 
Assembly  entitled  to  a salarv  o'  $4309  nor  vear  o**  a total  salary  o'* 
$9690  during  the  two  legislative  vears  o'*  such  General  Assembly.  mhe 
regular  session  of  the  74th  General  Assembly  convened  Tanuarv  4,  1?67. 
The  members  of  the  74th  General  Assembly  who  held  office  during  the 
period  January  4,  1967,  to  January  3,  l^f?,  the  date  o'*  convening  in 
regular  session  o'*  the  75th  General  Assembly  have  been  ''aid  39690  at 
the  rate  of  $400  per  month  for  such  two  legislative  years,  ^ije  twentv- 
fourth  monthly  oaynent  of  £4 00  being  for  the  perl od  December  4,  1963, 
to  Januarv  3,  1969. 

It  follows  that  those  legislators  who  did  not  run  ror  re  -elec  - 
tion in  1963  or  who  were  defeated  and  who  are,  therefore,  not  members 
of  the  75th  General  Assembly  have  been  paid  their  '’ull  salaries  oG 
$9600  for  their  services  as  members  o'*  the  74th  General  Assemble  and 
«*e  not  entitled  to  any  further  navment. 


CONCLUSION 

Therefore,  it  i3  the  opinion  of  this  office  that  Senators  and 
Representatives  who  serve  in  the  75th  General  Assembly  from  January 
8,  1969,  (the  date  of  conveninr  of  the  75th  General  Assembly)  until 
Januarv  6,  1971,  (the  date  of  convenin'*  o'*  the  76th  General  Assembly) 
will  receive  a total  salary  of  $16,000  for  such  neriod  nayahle  in 
twenty-four  monthly  nayments  of  £700. 

Representatives  and  Senators  from  districts  in  which  Senators 
were  elected  in  1968  who  served  in  the  74th  General  Assembly  rrom 
January  4,  19G7,  (the  date  of  convening  of  the  74th  General  Assembly) 
until  January  8,  1969,  (the  date  of  convening  o'  the  75th  General 
Assembly)  who  did  not  run  for  re-election  or  who  were  defeated  have 
received  $9600  total  salary  for  such  neriod  and  are  not  entitled  to 
any  further  salary  payment. 

The  foregoing  opinion,  which  I hereby  annrove , has  been  nrenared 
by  my  assistant  C.  B.  Burns,  Jr. 


Yours  verv  t 


v rours  ve 


JOHN  C.  DANFORTH 
Attorney  General 


June  13,  1969 


OPINION  LETTER  NO.  122 
Answer  by  letter-Nowotny 


Honorable  James  E.  Godfrey 
Speaker,  House  of  Representatives 
Room  308,  State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Speaker: 

This  is  in  reply  to  your  request  for  an  official  opinion 
of  this  office  in  which  you  ask  the  meaning  of  "qualified  voters" 
as  used  in  Section  120.180,  RSMo  1959. 

Section  120.180  provides  for  nominating  petitions  for  in- 
dependent candidates  and  reads  as  follows: 

"Nominations  of  independent  candidates 
(not  candidates  of  any  political  party) 
for  any  office  to  be  filled  by  the  voters 
of  the  state  at  large  may  also  be  made  by 
nomination  petitions  signed  in  the  aggre- 
gate for  each  candidate  by  a number  of  qual- 
ified voters  in  each  of  the  several  con- 
gressional districts  which  shall  equal  one 
percent  of  the  total  number  of  votes  cast 
in  such  district  for  governor  at  the  next 
preceding  gubernatorial  election,  or  by  a 
number  of  qualified  voters  in  each  of  one- 
half  of  the  several  congressional  districts 
which  shall  equal  two  percent  of  the  total 
number  of  votes  cast  in  such  district  for 
governor  at  the  next  preceding  gubernatorial 
election.  Nominations  for  independent  can- 
didates for  public  office  within  any  district 
or  political  subdivision  less  than  the  state. 
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may  be  made  by  nomination  petitions  signed 
in  the  aggregate,  for  each  candidate  by  qual- 
ified voters  of  the  district  or  political 
subdivision,  equaling  not  less  than  two  per- 
cent of  the  number  of  persons  who  voted  at 
the  next  preceding  general  election  in  such 
district  or  political  subdivision  in  which 
the  district  or  political  subdivision  voted 
as  a unit  for  the  election  of  officers  to 
serve  its  respective  territorial  area.  Each 
voter  signing  a nominating  petition  shall 
add  to  his  signature  his  place  of  residence, 
and  each  voter  may  subscribe  to  one  nomina- 
tion for  any  office  to  be  filled,  and  no 
more . " 

Although  Section  120.180  does  not  define  "qualified  voters," 
the  section  does  refer  to  the  elections  for  which  the  "qualified 
voters"  cast  their  ballots.  The  general  requirements  enacted  by 
the  legislature  for  voting  in  general  elections  is  Section  111. 
060,  RSMo  1959,  which  section  implements  the  constitutional  qual- 
ifications of  voters  found  in  Section  2,  Article  VIII,  Consti- 
tution of  Missouri.  Section  111.060  reads  as  follows: 

"All  citizens  of  the  United  States,  includ- 
ing residents  of  soldiers'  and  sailors'  homes, 
over  the  age  of  twenty-one  years  who  have  re- 
sided in  this  state  one  year,  and  the  county, 
city  or  town  sixty  days  immediately  preced- 
ing the  election  at  which  they  offer  to  vote, 
and  no  other  person  shall  be  entitled  to  vote 
at  all  elections  by  the  people.  Each  voter 
shall  vote  only  in  the  township  in  which  he 
resides,  or  if  in  a town  or  city,  then  in 
the  election  district  therein  in  which  he 
resides.  No  idiot,  insane  person  and  no 
person  while  kept  in  any  poorhouse  at  pub- 
lic expense  or  while  confined  in  any  public 
prison  shall  be  entitled  to  vote  at  any  elec- 
tion under  the  laws  of  this  state;  nor  shall 
any  person  convicted  of  a felony,  or  of  a mis- 
demeanor connected  with  the  exercise  of  the 
right  of  suffrage,  be  permitted  to  vote  at  any 
election  unless  he  shall  have  been  granted  a 
full  pardon;  and  after  a second  conviction  of 
felony  or  of  a misdemeanor  connected  with  the 
exercise  of  the  right  of  suffrage,  he  shall 
be  forever  excluded  from  voting." 
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In  addition  to  the  general  statutory  requirements,  the  Mis- 
souri Supreme  Court  has  held  that  where  registration  is  required 
a person  must  be  registered  to  be  a qualified  voter.  State  ex 
rel.  Woodson  v.  Brassfield,  67  Mo.  331,  336.  Therefore,  "quali- 
fied voters"  as  meant  by  Section  120.180  are  those  persons  who 
are  registered  where  registration  is  required  and  meet  the  general 
statutory  requirements  of  voters. 


Yours  very  truly, 


JOHN  C.  DANFORTH 
Attorney  General 
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COUNTIES:  (1)  A county  court  can  enter  into  a contract 

COUNTY  COURT:  with  an  individual  agreeing  to  pay  such 

AMBULANCE  SERVICE:  individual  not  to  exceed  $5,000  during  a 

year  for  ambulance  services  for  which  the 
individual  is  unable  to  collect  from  persons  for  whom  he  has  fur- 
nished ambulance  service  if  such  individual  submits  said  claims  to 
county  court  for  the  amounts  he  is  unable  to  collect.  (2)  The 
county  court  of  a third  class  county  does  not  have  the  authority 
to  make  a deposit  of  county  funds  in  an  individual's  name,  allowing 
him  to  draw  upon  said  account  for  payment  of  ambulance  services 
for  the  amount  he  is  unable  to  collect  from  persons  for  whom  he 
has  furnished  ambulance  service. 


OPINION  NO.  123 

August  7,  I969 

Honorable  Urban  C . Bergbauer,  Jr . 

Prosecuting  Attorney 
Iron  County  Court  House 
Ironton,  Missouri  63650 

Dear  Mr.  Bergbauer: 

This  letter  is  in  response  to  your  request  for  an  opinion 
relative  to  Section  67.300,  RSMo.  Supp.  1967,  regarding  the 
county  court’s  authority  to  contract  with  an  individual  for  ambu- 
lance services. 

This  opinion  is  directed  to  the  three  specific  questions  out- 
lined by  you,  to  wit: 

"1.  Does  the  county  court  of  a third  class 
county  have  the  authority  to  make  a deposit 
in  an  individual’s  name,  allowing  him  to  draw 
upon  said  account  for  payment  of  ambulance 
services  whenever  he  is  not  paid  by  a customer? 

"2.  Can  the  county  court  enter  into  a contract 
with  an  individual  agreeing  to  indemnify  such 
individual  up  to  $5,000  during  the  year  for 
ambulance  services  for  which  the  individual 
is  not  paid,  if  such  individual  submits  claims 
to  the  county  court  monthly  for  such  unpaid 
bills? 

"3.  Can  the  unused  portion  of  the  $5,000  deposit, 
if  any,  be  carried  over  to  the  following  year 
for  such  purposes  by  a contract  entered  into  during 
this  year,  or  should  the  remainder  be  returned  to 
the  county  at  the  end  of  the  year?" 
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Your  request  then  is  to  be  considered  in  light  of  Section 

67.300.  Such  section  provides: 

"Counties  and  cities,  towns  and  villages 
authorized  to  operate  ambulance  service  - - 
rates  may  be  set  - - insurance  may  be  pur- 
chased. - - 1.  Any  county,  city,  town  or 
village  may  provide  a general  ambulance 
service  for  the  purpose  of  transporting 
sick  or  injured  persons  to  a hospital, 
clinic,  sanatorium  or  other  place  for  treat- 
ment of  the  illness  or  injury,  and  for  that 
purpose  may 

(1)  Acquire  by  gift  or  purchase  one  or  more 
motor  vehicles  suitable  for  such  purpose  and 
may  supply  and  equip  the  same  with  such  ma- 
terials and  facilities  as  are  necessary  for 
emergency  treatment,  and  may  operate,  maintain, 
repair  and  replace  such  vehicles,  supplies 

and  equipment; 

(2)  Contract  with  one  or  more  individuals, 
municipalities,  counties,  associations  or 
other  organizations  for  the  operation,  main- 
tenance and  repair  of  such  vehicles  and  for 
the  furnishing  of  emergency  treatment ; 

(3)  Employ  any  combination  of  the  methods 
authorized  in  subdivisions  (1)  and  (2)  of 
this  section. 

"2.  The  municipality  or  county  shall  formulate 
rules  and  regulations  for  the  use  of  the  equip- 
ment and  may  fix  a schedule  of  fees  or  charges 
to  be  paid  by  persons  requesting  the  use  of  the 
facilities  and  provide  for  the  collection  thereof. 

"3.  The  municipality  or  county  may  purchase 
insurance  indemnifying  against  liability  of  the 
county  or  city  and  the  driver  and  attendants  of 
the  ambulance  for  the  negligent  operation  of  the 
ambulance  or  other  equipment  or  supplies  or  in 
rendering  services  incidental  to  the  furnishing 
of  the  ambulance  service." 

The  first  question  for  consideration  is  whether  a county  can 
enter  into  a service  contract  with  an  individual  to  furnish  ambu- 
lance service,  or,  whether  the  county  must  acquire  motor  vehicles 
suitable  for  such  purpose  and  contract  with  individuals,  munic- 
ipalities, counties,  associations  or  other  organizations  for  the 
operation,  maintenance  and  repair  of  the  motor  vehicles.  Section 

67.300,  grants  any  county  the  broad  right  to: 
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*****  contract  with  one  or  more  individuals , 
municipalities,  counties,  associations,  or 
other  organizations  for  the  operation,  main- 
tenance and  repair  of  such  vehicles  and  for 
the  furnishing  of  emergency  treatment;  * * *'* 

It  is  our  view  that  Section  67.300  authorizes  the  county 
court  to  purchase  or  acquire  by  gift  motor  vehicles  suitable  for 
ambulance  purposes,  authorizes  the  letting  of  contracts  to  indi- 
viduals to  operate,  maintain  and  repair  vehicles  owned  by  the 
county,  and  also  authorizes  the  county  to  contract  with  individuals 
to  furnish  ambulance  service  by  the  use  of  vehicles  owned  or  leased 
by  such  individuals.  Therefore,  the  county  court  has  the  authority 
to  enter  into  a contract  with  a private  individual  to  provide  an 
ambulance  service. 

The  next  question  is  whether  the  county  court  can  enter  into 
a contract  for  an  indefinite  amount,  but  for  a maximum  sum.  The 
Supreme  Court  of  Missouri  has  held  that  contracts  made  by  a city, 
which  are  authorized,  are  no  different  than  other  contracts  and 
are  measured  by  the  same  tests  and  subject  to  the  same  rights  and 
liabilities.  State  ex  rel  Kansas  City  Insurance  Agents  Assn,  v. 
Kansas  City,  4 S.W.2d  427.  The  principle  enunciated  in  such  case 
is  equally  applicable  to  a county  court  acting  within  its  statutory 
authorization . 

The  Supreme  Court  of  Missouri  has  further  held  in  Burger  v. 

City  of  Springfield,  323  S.W.2d  777,  that  a contract  does  not  fail 
for  lack  of  definiteness  where  at  the  time  of  execution  of  the 
contract  the  amount  to  be  paid  by  one  of  the  parties  could  not  then 
be  determined.  l.c.  784: 

"The  mere  fact  that , at  the  time  the  contract 
was  executed,  the  amount  to  be  paid  by  the 
city  could  not  then  be  determined  in  dollars 
and  cents  did  not  adversely  affect  the  validity 
of  the  contract . " 

Thus,  a county  court  can  enter  into  a contract  for  an  indefinite 
sum  of  money  when  the  contract  provides  for  a maximum  amount  to  be 
paid  by  the  county. 

It  is  the  conclusion  of  this  office,  therefore,  that  a county 
court  may  enter  into  a contract  with  an  individual  agreeing  to 
pay  such  individual  up  to  $5,000  during  the  year  for  general  ambu- 
lance services  for  which  the  individual  is  unable  to  collect  from 
persons  for  whom  he  has  furnished  ambulance  service  if  such  indi- 
vidual submits  claims  to  the  county  court  for  the  amounts  he  is 
unable  to  collect. 

Question  No.  1 above  concerns  the  authority  of  the  county 
court  to  deposit  funds  to  an  individual’s  account  with  the  account 
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to  be  drawn  upon  by  said  individual,  for  ambulance  service  charges 
which  are  not  paid  by  the  persons  for  whom  he  has  furnished  ambu- 
lance service. 

There  would  appear  to  be  no  extra-ordinary  grant  of  power  in 
Section  67.300,  which  would  broaden  the  manner  in  which  a county 
court  may  handle  its  fiscal  responsibility.  The  powers  of  the 
county  court  to  audit  and  pay  claims  against  the  county  are  set  out, 
in  Section  50.160,  RSMo  1959,  which  reads,  in  pertinent  part: 

"The  county  court  shall  have  power  to  audit, 
adjust  and  settle  all  accounts  to  which 
the  county  shall  be  a party;  to  order  the 
payment  out  of  county  treasury  of  all  sums 
of  money  found  due  by  the  county  on  such 
accounts;  * * *’*  (Emphasis  added) 

Further  authority  for  county  court  action  in  the  area  of 
claims  against  the  county  is  found  in  Section  50.180,  RSMo  1959, 
which  reads  in  pertinent  part: 

"When  the  county  court  shall  ascertain  any 
sum  of  money  to  be  due  from  the  county,  as 
aforesaid,  such  court  shall  order  its  clerk 
to  issue  therefor  a warrant,  specifying  in 
the  body  thereof  on  what  account  the  debt 
was  incurred  for  which  the  same  was  issued, 

*****  (Emphasis  added) 

Thus,  it  can  be  seen  there  must  be  a sum  of  money  found  due 
with  said  amount  due  to  be  paid  by  warrant  issued  by  the  county 
clerk . 

The  Supreme  Court  of  Missouri  has  consistently  held  that  the 
power  of  a county  court  is  strictly  statutory  and  as  a consequence 
any  deviation  from  prescribed  statutory  procedures  is  without  the 
county  court's  competence.  In  Bauer  v.  Franklin  County,  51  Mo. 

205  (1873),  the  court  in  speaking  of  a county  court's  statutory 
authority,  stated  at  208: 

N "It  invests  them  with  authority  when  the 

county  is  a party,  to  audit,  adjust  and 
settle  all  accounts,  and  to  order  the  pay- 
ment out  of  the  County  Treasury  of  any  sum 
of  money  found  due  by  the  county;  and  the 
only  means  they  can  resort  to  upon  such 
adjustment  or  settlement  is  to  order  their 
clerk  to  issue  a warrant  (citing  authority)" 

It  is  the  conclusion  of  this  office  that  the  county  court  of 
a third  class  county  does  not  have  the  authority  to  deviate  from 
the  statutes  set  out  herein  by  making  a deposit  in  an  individual's 
account  allowing  him  to  draw  upon  said  account  for  payment  of 
ambulance  services. 
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The  third  question  herein  involves  the  problem  of  whether 
any  amount  which  is  not  drawn  on  by  the  ambulance  service  in  the 
contract  year  may  be  automatically  carried  over  in  the  account  to 
the  next  fiscal  year,  or  whether  the  remainder  of  the  deposit 
should  be  returned  to  the  county  at  the  end  of  the  year. 

Because  of  our  conclusion  stated  above,  to  wit:  that  the 
county  court  has  no  power  or  authority  to  make  a deposit  in  an 
individual ' s name  and  allow  him  to  draw  upon  said  account  for 
payment  of  ambulance  services  whenever  he  is  not  paid  by  a 
customer,  the  third  question  becomes  moot. 

CONCLUS ION 

Therefore,  it  is  the  opinion  of  this  office  that:  (1)  A 
county  court  can  enter  into  a contract  with  an  individual  agreeing 
to  pay  such  individual  not  to  exceed  $5,000  during  a year  for  ambu- 
lance services  for  which  the  individual  is  unable  to  collect  from 
persons  for  whom  he  has  furnished  ambulance  service  if  such  indi- 
vidual submits  said  claims  to  county  court  for  the  amounts  he  is 
unable  to  collect.  (2)  The  county  court  of  a third  class  county 
does  not  have  the  authority  to  make  a deposit  of  county  funds  in 
an  individual's  name,  allowing  him  to  draw  upon  said  account  for 
payment  of  ambulance  services  for  the  amount  he  is  unable  to  col- 
lect from  persons  for  whom  he  has  furnished  ambulance  service. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 
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Opinion  Letter  No.  124 


Honorable  Lawrence  J.  Lee 
Senator  - Third  District 
Capitol  Building 
Jefferson  City,  Missouri  65131 

Dear  Senator  Lee: 

This  letter  is  In  response  to  your  request  of  January  31*  1969* 
relative  to  a proposed  bill  you  Intended  to  ofl’er^  captioned  'An 
Act  Relating  to  Industrial  Development  Assistance'. 

It  would  appear  from  reading  your  proposal  that  while  the 
agencies  contemplated  are  to  be  nonprofit,  they  do  not  appear  to 
be  public  corporate  bodies.  Therefore,  such  private  bodies  arc 
always  open  to  special  scrutiny  under  Article  III,  Section  3&(a), 
Constitution  of  Missouri  19^5* 

This  discussion  is  directed  to  the  general  question  you  out- 
lined, to  wit: 

"Would  the  bill,  as  proposed,  be  consti- 
tutional if  passed  by  the  General  Assembly?" 

The  portion  of  the  proposed  bill  which  could  Involve  a consti- 
tutional conflict  is  in  the  authorization  clauses  of  Section  4 and 
Section  4(2)  wherein  is  contemplated  the  disbursal  of  funds  by  the 
Division  of  Commerce  and  Industrial  Development  on  a matching  fund 
basis: 


'Section  4.  The  Division  of  Commerce  and 
Industrial  Development  is  hereby  authorized 
to  make  grants  to  recognized  Industrial 
development  agencies,  to  assist  such  agencies 
in  the  financing  of  their  operational  costs 
for  the  purposes  of  making  studies,  surveys 
and  investigations,  the  compilation  of  date 
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and  atatiatlca  and  In  the  carrying  out  of 
planning  and  promotional  program a .... 

"Section  4(2).  The  Division  of  Commerce 
and  Indue trial  Development  after  review  of 
the  application,  if  satiafied  that  the  pro- 
gram of  the  industrial  development  agency 
appears  to  be  in  accord  with  the  purposes 
of  this  act,  may  authorize  the  making  of  a 
matching  grant  to  such  industrial  develop 
men t agency  equal  to  funds  of  the  agency 
allocated  by  it  to  the  program  described 
in  its  application  . . . * 

In  view  of  a contemplated  grant  of  state  monies,  immediate 
consideration  must  be  given  to  Article  III,  Section  36(a),  Consti- 
tution of  Missouri  19^5,  which  states: 

"The  jrenerol  assembly  shall  have  no  power 
to  grant  public  money  or  property,  or  lend 
or  authorlzeThe  lending  o/  public  credit-, 
to  any  private  person,  association  or  cor- 
poratlonT excepting  aid  in  public  calamity,  and 
general  laws  providing  for  pensions  for  the 
blind,  for  old  age  assistance,  for  aid  to  depen- 
dent or  crippled  children  or  the  blind,  for 
direct  relief,  for  adjusted  compensation,  bonus 
or  rehabilitation  for  discharged  members  of  the 
armed  services  of  the  United  States  who  were 
bona  fide  residents  of  this  state  during  their 
service,  and  for  the  rehabilitation  of  other 
persons.  Money  or  property  may  also  be  received 
from  the  United  States  and  be  redistributed 
together  with  public  money  of  this  state  for  any 
public  purpose  designated  by  the  United  States.  ’ 

(Emphasis  added) 

The  Supreme  Court  of  Missouri  has  given  the  term  "grant" 
definitional  content  in  State  ex  rel  Kelly,  et  al.  v.  Hackmann, 

205  SW  161  ( 1916)  by  holding  that  the  constitutional  restriction 
is  upon  gratuitous  grants  of  public  money.  Under  consideration  ir. 
that  case  was  tha  demand  upon  the  State  Auditor  to  sign  and  deliver 
a warrant,  agreed  upon  to  be  in  the  amount  of  $20,000,  payable  to 
the  partnership  of  Kelly  and  Kelly,  which  hod  been  authorised  by 
the  following  appropriation  act  of  the  General  Assembly: 

"...  There  Is  hereby  appropriated  out  of 
the  state  treasury  chargeablo  to  the  copitol 
building  fund  that  the  sum  of  twenty -five 
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thousand  dollars  for  the  relief  of  Kelly 
4 Kelly  of  Kansas  City,  Missouri,  In  full 
payment  of  the  plan  submitted  to  the  board 
of  fund  commissioners  for  the  sale  of  state 
cepltol  bonds  ..." 


The  court,  in  holding  that  a peremptory  writ  of  mandamus  must 
issue  to  the  State  Auditor  to  pay  the  warrant,  stated,  at  l.c.  165: 


"The  language  In  which  the  General  Assembly 
made  the  appropriation  answers  the  contention 
that  it  was  a grant  of  public  money  within  the 
inhibition  of  article  4,  § 46,  of  the  Consti- 
tution [present,  article  3*  section  38(a) 1 . 

The  appropriation  purports  to  be  made  to  pay 
a claim  of  relators  against  the  state  for  a 
plan  submitted  to  the  board  of  fund  commlseloners 
to  sell  the  bonds;  that  Is.  to  pay  for  a service 
rendered  the  state,  and  one  for  which,'  so  far  as 
the  Ins t -cTt'ed  sec tion  of  the  Constitution  Is 
concerned,  the  Legislature  might  pay  as  lawfully 
ns  any  other.  The  restriction  of  the  Constitution 
Is  laid  upon  ,:ratuitous'  grants  of  public  money  . . 
7 . " (Empnasis  added; 


In  Jasper  County  Farm  Bureau  vs.  Jasper  County.  286  SV  3<1 
(1926),  the  procedure  under  attack  was  the  action  by  which  the  County 
Court  could  appropriate  funds  for  the  use  of  the  farm  bureau,  e 
voluntary  association.  The  Supreme  Court  of  Missouri  held  that  no 
"grant"  of  public  money  was  involved,  stating  l.c.  3^4: 


" . . . Nor  are  the  appropriations  provided 
for  under  the  Farm  Bureau  Act  gifts  or 
grants  of  public  money  to  private  associations 
or  societies,  but  are  rather  appropriations 
In  payment  for  expenditures  In  carrying  out 
the  work  of  a public  county  Institution.  . . " 


Another  case  in  which  the  Supreme  Court  has  given  content  to 
the  term  "grant"  is  State  v.  Southwestern  Bell  Telephone  Co.,  Banc, 
92  SW  2d  612  (193-)*  Wu>t  action  was  a proceeding  In  quo  warranto 
to  prohibit  .Southwestern  Bell  from  Maintaining  Its  poles  and  con- 
duits on,  over,  and  under  certain  highways,  the  privilege  for 
which  Southwestern  Bell  paid  nothing  to  the  state.  Commenting  on 
the  statute  which  conferred  this  privilege  on  Southwestern  Bell, 
the  court.  In  falling  to  find  a "grant"’,  stated,  l.c.  l64t 

"...  The  respondent  Is  a public  utility 
engaged  In  furnishing  telephone  service  to 
the  general  public.  The  General  Assembly  no  doubt 
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considered  that  the  benefit  of  the  general 
public  arising  from  the  promotion  of  the 
extentlon  of  such  service  Justified  the 
granting  of  the  privilege  of  the  use  of 
highways . ^hlle  the  benefit  may  not  be 
said  to  be  a formal  consideration,  as  that 
tern  Is  generally  undersTood,  yet  It  Is 
that  benefit  and  that  consideration  which 
t aVea  this  "grant  out  of  the  class  of  grants 
prohibited  the  Consul  tuition. H 

The  posture  of  the  foregoing  cases  would  thus  lead  to  the 
conclusion  that  the  term  ’’grant'1  Imports  the  granting  of  public 
money  for  which  the  state  does  not  receive  a quid  pro  quo. 

Another  instance  in  which  the  Supreme  Court  of  Missouri  has 
upheld  an  appropriation  by  the  Oeneral  Assembly  to  a private 
corporation  Is  State  ex  rel.  S,  S.  Kreage  vs.  Howard,  206  SW  2d  247 

il947).  Relator  brought  a mandamus  proceeding  to  compel  the  State 
udltor  to  issue  a warrant  for  repayment  of  an  allegedly  illegally 
exacted  domestication  tax.  Defense  was  made  that  such  a refund 
would  by  in  contravention  of  Section  38  of  Article  III,  Constitu- 
tion 1945,  Mo.  R.S.A.  The  court,  in  holding  that  the  warrant 
should  issue  found  the  tax  had  been  illegally  exacted  and  stated, 
l.c.  25^t 


’’This  prohibition  does  not  apply  to  the 
appropriation  to  relator  because  it  was  in 
payment  of  a valid  public  obligation,  and 
was  not  a grant  or  gift  of  public  money.’’ 

Thus,  if  a valid  legal  obligation  to  pay  may  be  found  as  it 
was  in  Kresge,  the  grant  will  not  come  within  the  constitutional 
prohibition  of  'grant  ’. 

In  State  v.  Land  Clearance  for  Redevelopment  Authority,  273 
SW  2d  44"  (19^4)',  the  Supreme  Court  of  Missouri  had  before  it  for 
determination  the  question  of  whether  the  selling  of  blighted 
land  by  the  Authority,  for  a cost  less  than  the  cost  of  acquisition, 
demolition  and  improvement,  constituted  the  granting  of  public 
money  to  private  persons.  The  court  found  no  "grant”  of  public 
money,  stating  l.c.  53* 

"...  It  would  be  difficult  to  imagine 
a workable  law  that  exacted  more  from  a 
purchaser  than  a 'fair  value'  price.  An 
exaction  that  the  purchaser  pay  fair  value 
cannot  conceivably  amount  to  a grant  or 
subsidy.  . . . The  great  weight  of  authority 
is  that  there  is  no  private  grant  where  land  is 
cleared  for  the  purposes  herein  contemplated 
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and  is  thereafter  aold  for  a lose,  but 
for  lta  then  fair  value,  (citing  cases) 

In  all  these  cases  it  is  pointed  out  that 
the  primary  purpose  of  a redevelopment 
project  is  a public  purpose,  and  that  any 
benefits  to  private  individuals  are  merely 
incidental  to  the  public  purpose.  . . 

The  court  in  such  case  upheld  a procedure  which  Involved  over- 
all monetary  loss  on  resale  of  the  land;  attention  should,  however, 
be  given  to  the  fact  that  the  private  purchasers  were  required  to 
pay  a valuable  consideration,  to  the  extent  of  fair  market  value, 
as  to  amount  to  a quid  pro  quo  in  dealing  with  the  Authority. 

Benefits  accruing  to  private  individuals  do  not  fall  within  the 
constitutional  proscription  so  long  as  such  benefits  ’’are  merely 
incidental  to  the  public  purpose." 

Another  case  which  shows  the  concern  of  the  Supreme  Court  of 
Missouri  in  finding  a manifestation  of  "consideration"  in  agree- 
ments between  the  State  and  private  persons  is  State  ex  rel.  High 
way  Commission  v.  Bakin,  357  SW  2d  129  (1962).  ~ This  case  was 
b'rou^Kt  by  the  Highway  Commission  in  an  attempt  to  condemn  land 
to  provide  a substitute  right  of  way  for  a common  carrier's  pipe- 
line, the  removal  of  which  was  necessitated  by  interstate  highway 
construction. 

The  court,  in  holding  that  land  might  be  condemned  for  an 
alternate  right  of  way,  found  that  no  ’grant"  of  public  money  was 
involved  in  light  of  the  formal  consideration  which  passed  to  the 
State  from  the  common  carrier;  to  wit:  the  surrendering  to  the 
State  of  the  existing  right  of  way  which  interfered  with  the 
highway. 

Reliance  in  such  case  was  on  State  v.  Southwestern  Bell,  supra, 
with  the  court,  however,  in  this  instance,  finding  a formal  considera- 
tion passing  between  the  State  and  the  common  carrier,  l.c.  134: 

" , , . Under  the  record  before  us  a formal 
consideration  passes  to  the  state  for  the 
relocation  "of  Phillips ' pipe*  lines ; to  wit: 

The  surrender  of  a portion  of  Phillips' 
existing  private  right  of  way  easement  inter- 
fering with  the  proposed  highway  Interchange. 

This  involved  factors  closely  connected  with 
the  safety  and  welfare  of  the  traveling  public 
and  a right  Relator  could  not  compel  Phillips 
to  surrender  without  making  some  provision 
therefore  ..."  (Emphasis  added) 

The  cases  under  consideration  thus  illustrate  that  the  Supreme 
Court  of  Missouri  will  require  a finding  that  a quid  pro  quo  is 


- 5 - 


Honorable  Lawrence  J.  Lee 


involved  in  any  context  in  which  public  monies  are  appropriated 
by  the  Qeneral  Assembly  to  be  paid  to  a private  person  or  corpora- 
tion. If  the  payment  Is  for  services  rendered,  as  in  State  ex  rel 
Kelly  v.  Hackman,  supra,  or  if  valid  legal  obligations  to  pay 
arise,  as  in  State  ex  rel  S.S.  Kresv.e  v.  Howard,  supra,  the  court 
would  most  probably  hold  that  no  Article  III',  Section  3&(a)  pro- 
hibitions to  appropriations  are  found. 

It  is,  however,  when  the  appropriation  must  depend  on  a finding 
of  "formal  consideration",  as  in  State  ex  rel  Highway  Commission  v. 
Eakin,  supra,  that  the  court  appears  to  give  closer  scrutiny  to  the 
relationship  between  the  State  and  the  private  person  Involved. 

The  avoid  the  constitutional  prohibitions  of  Article  III, 

Section  33(a)*  Missouri  Constitution  19^5,  the  public  monies  anti- 
cipated to  be  appropriated  by  your  bill  must  be  found  to  flow  from 
a status  of  quid  pro  quo  between  the  State  and  the  several  Industrial 
Development  agencies.  Moreover,  any  benefits  which  are  private  must 
be  no  more  than  Incidental  to  the  underlying  public  purpose  to  be 
se  rved . 

One  basis  for  argument  is  that  the  general  public  welfare  is 
served  by  the  results  accomplished  by  a bill  such  as  you  contemplate 
introducing.  It  must  be  remembered,  however,  that  In  each  of  the 
foregoing  cited  cases  the  court  looked  for  some  indicia  of  considera- 
tion on  which  to  hold  that  a benefit  of  legally  recognizable  pro- 
portions flowed  to  the  public.  Abstract  speculation  on  incidental 
benefits  which  may  arguably  accrue  to  the  State  would  appear  to  be 
Insufficient. 

There  is  in  the  bill  a section.  Section  five,  which  would 
seem  to  lead  to  the  conclusion  that  a contractual  relationship 
is  to  exist  between  the  individual  agencies  and  the  Division  of 
Commerce  and  Industrial  Development,  which  would  contemplate  the 
grant  in  return  for  services  rendered,  to  witi 

"Section  5*  Upon  approval  of  each  appli- 
cation and  the  making  of  a grant  by  the 
division  in  accordance  therewith,  the 
division  shall  give  notice  to  the  particular 
industrial  development  agency  of  such  appro- 
val and  grant,  and  shall  direct  the  industrial 
development  agency  to  proceed  with  Its  pro 
posed  research  and  promotional  program  as 
described  in  its  application  and  to  use  there- 
from funds  allocated  by  the  Industrial  develop- 
ment agency  for  such  purpose.  Upon  the  furnish- 
ing of  satisfactory  evidence  to  the  department, 
on  t quarterly  basis,  that  the  particular  in- 
dustrial jevelop.T.ent  agency  has  so  proceeded. 
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the  f rant  allocated  to  auch  Indue  trial  agency 
8 hall  be  paid  over  on  auch  b^sl e to  the  In- 
due trial  development*'  ar.ency^by  the  depart— nt . " 

( rjnphaai s added ) 

To  a certain  extent  the  emphasized  portion  could  be  aald  to 
contemplate  a service  function  which  is  to  be  carried  out  by  the 
Industrial  agencies.  By  clarification  of  this  portion,  however, 
the  agencies  could  be  viewed  much  as  the  parties  were  viewed  in 
State  ex  rel  Kelly  v.  Hackman,  supra.  By  affirmatively  stating 
some  of  the  types  of  " e/ld’ence"  on  which  the  Division  of  Commerce 
and  Industrial  Development  would  be  Justified  in  extending  quar- 
terly payments,  the  entire  tenor  of  the  contemplated  relationship 
between  the  State  and  the  private  body  could  be  more  easily  under* 
stood. 

Section  six  of  your  bill,  by  which  the  Division  of  Commerce 
and  Industrial  Development  Is  to  have  rule  making  power,  could  con- 
ceivably contemplate  that  before  a grant  Is  to  be  issued  to  an 
industrial  agency  the  Division  will  require  a form  of  quid  pro  quo 
to  exist.  The  standards  by  which  the  Division  is  to  make  such  a 
determination  are,  again,  vaguely  stated. 

A restructuring  of  these  sections  setting  forth  definite 
standards  from  which  it  can  be  seen  that  the  State  will  receive 
some  tangible  form  of  formal  consideration,  for  the  monies  appro- 
priated the  Industrial  agencies,  would  make  the  bill  less  suscepti- 
ble to  constitutional  attack. 

Section  3f(*)  does  apparently  in  its  ultimate  sentence  offer 
an  alternative  if  federal  funds  are  to  make  up  any  part  of  the 
funds  to  be  held  by  the  Industrial  agencies;  to  wit: 

"...  Money  or  property  may  also  be  re- 
ceived from  the  United  States  and  be  redis- 
tributed together  with  public  monies  of  this 
state  for  any  public  purpose  designated  by 
the  United  States." 

Thus,  if  one  of  the  criterion  for  the  Divisions'  granting  funds 
were  to  be  the  inclusion  of  federal  funds  to  be  redistributed,  the 
bill  would  be  on  firmer  constitutional  ground. 

Therefore,  we  conclude  that  to  the  extent  your  final  draft 
will  clearly  set  out  the  legal  basis  of  a quid  pro  quo  between  the 
State  and  an  industrial  agency  it  would  be  on  firmer  constitutional 
grounds  to  be  upheld  by  the  Missouri  courts.  However,  on  the  basis 
of  the  draft  which  has  been  submitted  to  us,  we  feel  that  the  bene- 
fits flowing  to  the  public  are  so  vague,  uncertain  and  indefinite 
that  the  bill,  if  passed,  might  well  be  held  unconstitutional. 

Your 8 very  truly. 


JOHN  C.  DANPORTH 

Attorney  General 
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Opinion  No . 125-69 
Answered  by  Letter 
Mansur 


Opinion  Letter  No.  125 


Honorable  James  N.  Foley 
Prosecuting  Attorney 
Macon  County  Courthouse 
Macon,  Missouri  63552 

Dear  Mr.  Foley: 

This  is  in  response  to  your  opinion  request  as  follows: 

"I  would  appreciate  your  advising  if  there 
is  an  opinion  concerning  the  disposition  of 
guns  that  were  used  in  felonious  assault  or 
murder  cases.  A defendant  in  our  county 
shot  and  killed  his  brother  and  has  now  served 
his  sentence  and  has  now  requested  that  the 
gun  he  used  to  kill  his  brother  be  returned 
to  him.  Do  we  have  to  give  it  to  him?’’ 

We  assume  the  gun  in  question  is  the  type  of  gun  the  owner 
may  own  and  possess  legally.  We  are  unable  to  find  any  court 
decisions  in  this  state  or  any  statutes  governing  this  matter. 

In  79  C.J.S.,  Section  114: 

"The  property  of  accused  in  a criminal  case, 
seized  by  officers  and  used  as  evidence,  general* 
ly  will  be  returned  to  him  upon  his  proper  appli- 
cation, and  property  taken  under  a search  warrant 
is  generally  returned  to  its  rightful  owner  when 
no  longer  needed  in  aid  of  a criminal  prosecu- 
tion if  its  ownership  is  undisputed  * * * " . 

In  Lange  vs.  McMllllum,  86  SE  2d  UT7 , 226  S.C.  598.  the  court 
held  a pistol  used  in  a felonious  assault  case,  of  and  by  itself, 
was  not  contraband  end  the  owner  from  whom  it  was  token  by  the 
police  was  entitled  to  its  return. 
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It  is  the  opinion  of  this  department  that  a gun  belonging 
to  the  accused  and  used  in  a criminal  act,  seized  by  the  officer 
and  used  ac  evidence,  should  be  returned  to  him  upon  proper 
application,  after  the  conclusion  of  the  trial  and  after  such 
person  has  served  the  sentence  Imposed  on  him  as  a result  of 
such  trial,  if  the  gun  13  of  the  type  he  nay  legally  own  and 
possess . 


Yours  very  truly. 


JOHN  C.  DANFOHOT 
Attorney  General 
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Answer  by  letter-Gardner 


March  28,  1969 


Honorable  R.  Jaynes 
Prosecuting  Attorney 
Howard  County 
Courthouse 

Fayette,  Missouri  69248 
Dear  Mr . Jaynes: 

This  is  in  response  to  your  request  for  an  official  opinion 
on  the  following  nuestion: 

’’After  a person  is  elected  at  a special  election 
(28  February,  1969)  to  fill  the  office  o^  sheriff 
under  Section  57.080,  RSMo  1959,  when  is  the 
next  election  to  be  held  for  sheriff:  is  it  at 
the  next  general  election  (which  would  be  in 
1970),  or  is  it  at  the  general  election  which 
come3  in  a year  as  set  forth  in  faction  57.010, 

RSMo  19 59 (which  would  be  in  1972)?'’ 

Elections  cannot  be  held  except  as  authorized  by  law . State 
v.  Tellatsor.,  304  S.W.2d  485,  437.  The  only  statutes  authorizing 
elections  to  fill  the  office  of  sheriff  are  Sections  57.080  and 
57.010,  RSMo.  In  Section  57.050  the  legislature  has  authorized  a 
special  election  to  fill  a vacancy  in  the  office  "if  such  vacancy 
happens  more  than  nine  months  r>rlcr  to  holding  a general  election.  " 
In  Section  57.010  the  legislature  has  prescribed  the  general  elec- 
tion at  which  the  office  is  to  be  filled  when  the  incumbent’s  term 
expires.  The  first  sentence  of  Section  57.010  is  as  follovrs: 

"At  the  general  election  to  be  held  in  1948, 
and  at  each  general  election  held  every  four 
years  thereafter,  the  qualified  voters  in 
every  county  In  this  state  shall  elect  some 
suitable  nerson  sneriff.*  * *" 
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It  appears  therefore  that  In  Section  57.030  the  legislature 
has  provided  for  the  filling  of  vacancies  in  the  office  of  sheriff 
in  these  circumstances  until  a general  election  is  held  oursuant 
to  Section  57*010.  Accordingly,  the  nerson  elected  sheriff  at  a 
special  election  held  pursuant  to  Section  57.080  on  February  28, 
1969,  holds  office  for  the  remainder  of  the  unexpired  term,  that  is 
until  the  regular  general  election  orescribed  by  Section  57.010  Is 
held  in  1972. 


Yours  very  truly. 


JOHN  C.  DANPORTH 

Attorney  General 
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COMPENSATION: 
MAGISTRATES: 
MAGISTRATE  CLERK: 
CLERKS : 


A duly  appointed  magistrate  clerk 
continues  to  hold  office  in  the  in- 
terim following  the  death  of  the 
appointing  magistrate  and  until  the 
appointment  of  a clerk  by  a magis- 
trate appointed  by  the  governor  to 
fill  the  vacancy  and  that  the  clerk 
is  entitled  to  compensation  for  such 
period. 


OPINION  NO.  127 


August  21,  1969 


Honorable  William  G.  Johnson 
Prosecuting  Attorney 
Morgan  County  Court  House 
Versailles,  Missouri  65084 

Dear  Mr.  Johnson: 

This  is  in  response  to  your  request  for  an  opinion  from  this 
office  as  to  ".  . . whether  or  not  the  Clerk  of  the  Magistrate 
Court  in  a third  class  county  who  serves  at  the  will  of  the  ap- 
pointing Judge  Is  an  employee  of  the  state  and/or  county  who  is 
entitled  to  draw  compensation  for  an  Interim  period  between  the 
death  of  the  Judge  appointing  and  the  appointment  of  a subsequent 
Judge  who  re-appointed  the  same  Clerk.  ...” 

The  clerk  of  a magistrate  court  is  appointed  under  the  autho- 
rity of  Section  483.485,  RSMo,  which  provides  that: 

"In  all  counties  each  magistrate  shall  by  an 
order  duly  made  and  entered  of  record  appoint 
and  fix  the  salary  of  a clerk  of  his  court.  . . 

All  such  clerks,  . . . shall  serve  at  the 
pleasure  of  the  magistrate.  ..." 

A magistrate  clerk  would  also  fall  under  the  purview  of  Sec- 
tion 105.010,  RSMo,  which  states  that: 

"All  officers  elected  or  appointed  by  the  au- 
thority of  the  laws  of  this  state  shall  hold 
their  office  until  their  successors  are  elected 
or  appointed,  commissioned  and  qualified." 

Our  view  of  the  situation  described  in  your  request  is  that 
the  magistrate  clerk,  by  virtue  of  an  appointment  by  order  of  the 
court,  is  not  an  employee  or  agent  of  the  Judge.  Rather,  the  clerk 
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is  an  officer  whose  selection  is  made  the  responsibility  and  duty 
of  a Judge  instead  of  the  prerogative  of  the  electorate.  Because 
the  record  of  a court  and  orders  entered  thereon  are  unaffected  by 
the  death  of  the  Judge  of  the  court,  the  clerk's  authority  and  tenure 
would  therefore  survive  the  demise  of  the  appointing  magistrate. 

It  is  our  opinion  that  in  the  event  a magistrate  dies  after  duly 
entering  on  the  record  an  appointment  of  a clerk,  such  clerk  con- 
tinues in  office  until  removed  by  the  appointing  magistrate's  suc- 
cessor ^or  by  appropriate  legal  proceedings,  the  appointee  resigns, 
a successor  is  named,  or  the  legislature  abolishes  the  office. 

Since  the  magistrate  clerk  continues  to  hold  office  during  the 
interim  between  the  death  of  the  appointing  Judge  and  the  appointment 
of  a new  magistrate  by  the  governor;  we  must  further  conclude  that 
the  clerk  is  entitled  to  compensation  during  the  period,  such  com- 
pensation being  an  incident  of  the  office  itself.  Coleman  v.  Kansas 
City,  173  S.W. 2d  572;  State  ex  rel.  Nicolai  v.  Nolte,  180  S.W.2d  7^0. 

CONCLUSION 

It  Is  the  opinion  of  this  office  that  a duly  appointed  magis- 
trate clerk  continues  to  hold  office  in  the  interim  following  the 
death  of  the  appointing  magistrate  and  until  the  appointment  of  a 
clerk  by  a magistrate  appointed  by  the  governor  to  fill  the  vacancy 
and  that  the  clerk  is  entitled  to  compensation  for  such  period. 

^Yours  very  truly, 

JOHN  C.  DANPORTH 
Attorney  General 
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Answer  by  letter-Hoecker 


August  12,  1969 


OPINION  LETTER  NO.  131 


Honorable  Harold  L.  Vollcmer 
State  Representative,  District  100 
120  North  Third  Street 
Hannibal,  Missouri  63401 

Dear  Representative  Volkmer: 

This  is  in  answer  to  your  recent  request  concerning  the  meaning 
of  the  term  "nursery  school"  a3  used  in  subsection  (4)  of  Section 
210.211,  RSMo  1959,  and  any  relationship  such  term  has  with  Section 
210.201,  RSMo  1959. 

Sections  210.201  to  210.245,  RSMo  1959,  concern  the  licensing 
by  the  Division  of  Welfare  of  designated  institutions  providing 
custodial  care  for  children.  Three  institutions  subject  to  the  li- 
censing requirements  are  "boarding  home  for  children,"  "day  care 
home,"  and  "day  nursery"  and  are  defined  in  Section  210.201,  RSMo. 
Such  section  provides  in  part  as  follows: 

"(1)  ’Boarding  home  for  children’  shall  be  held 
to  mean  a house  or  other  olace  conducted  or  main- 
tained by  any  person  who  advertises  or  holds  him- 
self out  as  conducting,  for  compensation  or  other- 
wise, a boarding  house  or  place  of  residence  for 
one  or  more  children  who  are  unattended  by  parent 
or  legally  appointed  guardian,  except  day  care 
homes  or  day  nurseries  as  defined  In  sections 
210.201  to  210.245; 

(2)  'Day  care  home*  or  'day  nursery'  shall  be 
held  to  mean  a house  or  other  place  conducted 
or  maintained  by  any  person  who  advertises  or 
holds  himself  out  as  providing  care  for  more 
than  four  children  during  the  daytime,  for  com- 
pensation or  otherwise,  except  those  operated 
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by  a school  system  or  in  connection  with  a busi- 
ness establishment  as  a convenience  for  its 
customers,  and  except  boarding  homes  for  chil- 
dren as  defined  in  sections  210.201  to  210.245;" 

While  Section  210.211,  RSMo  1959,  requires  the  licensing  of 
all  institutions  falling  under  the  statutory  definitions  of  Section 
210.201,  RSMo  1959,  subsections  1 through  6 of  Section  210.211,  RSMo 
1959,  except  from  this  licensing  requirement  of  certain  institutions. 
Subsection  4 of  Section  210.211  lists  "nursery  school"  as  one  of  the 
institutions  excepted  from  the  licensing  requirements. 

Section  210.211  provides  in  part  as  follows: 

"It  shall  be  unlawful  for  any  person  to  estab- 
lish, maintain  or  operate  a boarding  home  for 
children,  a day  care  home  or  day  nursery  for 
children,  or  a child  placing  agency  as  defined 
in  sections  210.201  to  210.245,  or  to  advertise 
or  hold  himself  out  as  being  able  to  perform 
any  of  the  services  as  defined  in  section 
210.201,  without  having  in  full  force  and  ef- 
fect a written  license  therefor  granted  by  the 
division  of  welfare,  provided  that  nothing  In 
sections  210.201  to  210.245  shall  apply  to: 

"(4)  any  graded  boarding  school,  nursery  school, 
summer  camp,  hospital,  sanitarium  or  home  which 
is  conducted  in  good  faith  primarily  to  pro- 
vide education,  recreation,  medical  treatment, 
or  nursing  or  convalescent  care  for  children;" 

From  the  definition  of  "boarding  home  for  children,"  "day  care 
home,"  and  "day  nursery,"  it  Is  seen  that  licensing  requirements 
apply  to  institutions  the  primary  function  of  which  i3  to  furnish 
only  custodial  care  for  children. 

While  Section  210.211  (4)  includes  several  institutions  and 
lists  several  primary  functions  which  may  be  performed  by  such  in- 
stitutions, It  Is  clear  that  in  order  to  come  within  the  definition 
of  "nursery  school"  an  institution  must  be  conducted  primarily  to 
provide  education  for  children.  It  i3  therefore  our  view  that  an 
Institution  In  order  to  be  classified  as  a "nursery  school"  which 
is  exempt  from  licensing  requirements  must  be  operated  primarily 
for  educating  children. 


Yours  very  truly, 


JOHN  C.  DANFORTH 
Attorney  General 
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Answer  by  letter-Chitwood 


OPINION  LETTER  NO.  132 


Honorable  Albert  F.  Turner 
Prosecuting  Attorney 
Wright  County 

Mountain  Grove,  Missouri  65711 
Dear  Mr.  Turner: 

This  letter  is  in  response  to  your  request  for  an  opinion  upon 
the  inquiry  as  to  who  pays  the  cost  of  an  election  for  the  formation 
of  a hospital  district  when  the  larger  portion  of  the  proposed  dis- 
trict is  located  in  Wright  County  and  a small  portion  is  located 
in  Douglas  County.  You  further  inquire  if  the  Wright  County  Court 
orders  the  election  held  in  the  affected  portion  of  Douglas  County, 
who  selects  the  Judges  and  clerks  of  election  and  who  pays  them. 

Sections  206.010  to  206.160,  RSHo  Cum.  Supp.  1967,  known  as 
’’The  Hospital  District  Law"  contains  the  statutory  provisions  re- 
lative to  the  creation,  powers  and  duties  of  a hospital  district. 

Sections  198.200  to  198.350,  RSMo  Cum.  Supp.  1967,  known  as 
"The  Nursing  Home  District  Law"  contains  the  statutory  provisions 
relative  to  the  creation,  powers  and  duties  of  a nursing  home 
district . 

Upon  comparison  of  the  Hospital  District  Law  with  the  Nursing 
Home  District  Law,  they  are  found  to  be  basically  the  same,  with 
only  minor  differences  made  necessary  by  reason  of  the  particular 
kind  of  district  involved. 

The  request  for  an  opinion  of  this  office  by  the  Prosecuting 
Attorney  of  Caldwell  County,  Missouri,  was  answered  by  letter  No. 

4l6  to  Paul  Knudsen  dated  October  17,  1963.  Said  request  was  in 
regard  to  formation  of  a nursing  home  district  which  included  terri- 
tory in  one  county  and  a smaller  portion  of  territory  in  an  adjoining 
county. 
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Among  other  matters  It  was  concluded  in  said  letter  that  the 
"declaring  county  court"  or  the  one  with  the  larger  portion  of 
territory  and  in  which  the  petition  for  establishment  of  the  district 
was  filed  should  pay  the  expense  of  an  election  to  vote  on  the  pro- 
position as  to  whether  or  not  the  hospital  district  should  be  es- 
tablished. Both  the  factual  situation  and  statutes  involved  in  said 
letter  are  so  similar  to  those  of  the  present  inquiry  as  to  be  ap- 
plicable thereto  (copy  enclosed). 

Prom  the  present  letter  of  inquiry  it  appears  the  petition  for 
establishment  of  a hospital  district  was  filed  with  the  Wright  County 
Court,  and  it  also  appears  Wright  County  contains  the  larger  portion, 
while  adjoining  Douglas  County  contains  a lesser  portion  of  terri- 
tory of  the  proposed  district. 

In  the  event  the  Wright  County  Court  finds  the  petition  to  be 
sufficient,  it  shall  enter  its  order  declaring  the  petition  to  be 
sufficient,  and  order  an  election  to  vote  upon  the  proposition  as 
to  whether  or  not  a hospital  district  shall  be  established.  Such 
election  is  to  be  held  v/ithin  the  time  provided  by  Section  206.050. 

Section  206.060  requires  the  County  Court  In  which  the  peti- 
tion is  filed  to  give  written  notice  of  election  to  be  posted  within 
the  time  and  manner  therein  provided  and  within  the  proposed  dis- 
trict and  provides  what  the  contents  of  such  notice  shall  be.  Said 
notice  shall  briefly  state  the  purpose  setting  forth  the  proposition 
to  be  voted  upon  at  the  election,  form  of  ballot  to  be  used,  descrip- 
tion of  the  territory,  setting  forth  the  election  precincts  and 
designating  the  polling  places  therefor. 

Prom  the  power  given  the  county  court  to  Issue  such  a detailed 
notice  of  election,  particularly  to  require  the  notices  posted  at 
various  locations  in  the  district  and  to  specify  the  precincts  and 
polling  places  therein,  it  is  our  view  that  such  court  is  empowered 
to  select  the  Judges  and  clerks  of  such  election  for  each  precinct 
in  said  district,  even  though  the  territory  of  the  district  is  located 
in  more  than  one  county. 

In  view  of  provisions  of  above  cited  statutes  and  for  reasons 
given  in  the  attached  letter,  it  is  our  opinion  that  if  the  petition 
presented  to  the  Wright  County  Court  is  found  to  be  sufficient  by 
it,  the  court  has  the  mandatory  duty  of  ordering  the  election  to 
be  held  for  the  proposed  district  including  territory  in  both  Wright 
and  Douglas  counties.  It  Is  our  further  opinion  that  said  Wright 
County  Court  shall  appoint  Judges  and  clerks  of  election  for  each 
precinct  of  such  proposed  district  and  that  Wright  County  shall  pay 
the  cost  of  election,  including  that  of  all  Judges  and  clerks  who 
serve  at  such  election. 


Yours  very  truly. 


Enclosure:  Op.  No.  4l6 

10-17-63,  Knudsen 


JOHN  C.  DANFORTH 
Attorney  General 
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Answer  by  letter-Wieler 


OPINION  LETTER  NO.  135 


Honorable  Harry  Wiggins,  Supervisor 
State  Department  of  Liquor  Control 
Broadway  State  Office  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr,  Wiggins j 

This  is  in  response  to  your  request  for  an  opinion  from  this 
office  concerning  the  question  whether  a local  option  election 
for  sale  of  liquor  by  the  drink  can  be  held  in  a city  whose  i960 
census  showed  a population  of  less  than  500  but  whose  population, 
as  certified  on  June  9 » 1965#  as  the  result  of  a special  census 
ordered  by  the  Governor,  was  536. 

In  order  to  hold  a local  option  election  for  sale  of  liquor 
by  the  drink.  Section  311. 090  (1),  RSMo  1959*  requires  that  a 
city  have  a population  of  at  least  500.  If  further  provides  that: 

".  . .The  population  of  said  cities  to  be 
determined  by  the  last  census  of  the  United 
States  completed  before  the  holding  of  said 
election;  ..."  (Emphasis  added) 

The  United  States  census  is  taken  every  ten  years  as  pro- 
vided by  the  United  States  Constitution,  Article  I,  Section  2, 
clause  3.  Further,  13  U.S.C.A.,  Section  l4l  provides  for  the 
census  to  be  taken  in  the  year  i960  and  every  ten  years  thereafter. 

It  Is  our  opinion  that  the  special  census  ordered  by  the 
Governor  and  certified  to  the  State  of  Missouri  on  June  9*  1965* 
does  not  come  within  the  meaning  of  Section  311.090  (1),  RSMo 
1959,  which  specifically  calls  for  a United  States-  census.  We 
are  aware  of  Section  71.170,  RSMo  1959*  which  provides  that  the 
population  shown  by  a special  census  . .shall  be  the  legal 
census  and  population  of  such  city  or  town,  for  all  purposes 
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whatsoever,  under  the  constitution  and  laws  of  the  state*";  but 
it  is  our  view  that  this  is  a general  statute  and,  therefore,  not 
controlling  when  in  conflict  with  the  provisions  of  Section  311 • 090, 
a special  statute. 

Therefore,  in  determining  whether  a city  is  qualified  to  hold 
a special  election  under  Section  311.090,  RSMo  1959,  it  is  our 
opinion  that  only  the  decennial  United  States  census  figures  can 
be  used. 


Yours  very  truly, 


JOHN  C.  DANFORTH 
Attorney  General 
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ANSWERED  BY  LETTER  (BURNS) 


April  30 t 1969 
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OPINION  LETTER  NO.  136 


Honorable  G.  William  Weier 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri  63050 

Dear  Mr.  Weier: 

Ibis  acknowledges  receipt  of  your  recent  letter  in  which  you 
request  an  opinion  of  this  office,  the  request  reading  as  follows: 

"Does  the  Sheriff  of  a County  of  the  Second  Class 
have  the  power  to  appoint  special  deputies  other 
than  under  Section  57*119  RSMo  1959." 

Section  57*119  HSMo  provides  as  follows: 

"In  any  emergency  the  Sheriff  shall  appoint  sworn 
deputies,  who  are  residents  of  the  county,  possessing 
all  the  qualifications  of  sheriff.  The  deputies  shall 
serve  not  exceeding  thirty  days,  and  shall  possess 
all  the  powers  and  perform  all  the  duties  of  deputy 
sheriffs,  with  like  responsibilities,  and  for  their 
services  shall  receive  two  dollars  per  day,  to  be 
paid  out  of  the  county  treasury. 

In  the  case  of  State  v.  Gwen,  258  SW  2d  662  the  Supreme  Court  of 
Missouri  referred  to  such  deputies  as  "emergency  deputy  sheriffs." 

We  are  enclosing  opinion  No.  15  rendered  September  8,  195^>  to  John 
R.  Caslavka  which  refers  to  such  deputies  as  "emergency  or  special” 
deputies  and  holds  that  the  residence  provisions  of  Section  5^2.190 
RSMo  are  applicable  to  such  deputies. 

Your  attention  is  directed  to  Section  57*220  RSMo  which  refers  to 
and  authorizes  the  appointment  of  deputies  in  a county  of  the  second, 
class,  and  fixes  the  formula  for  determining  the  minimum  number  who  may 
be  appointed,  and  provides  for  the  Judges  of  the  Circuit  Court  to  deter- 
mine and  authorize  the  necessary  number. 
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We  are  unable  to  find  any  provisions  for  appointment  of  deputy 
sheriffs  In  a second  class  county  other  than  the  provisions  contained 
in  Sections  57*220  and  57*119  KSMo. 

It  Is,  therefore,  our  vlev  that  such  sections  contain  the  only 
authority  for  appointment  of  deputy  sheriffs  In  second  class  counties. 

Yours  very  truly. 


JOHN  C.  DANFORm 
Attorney  General 


August  29,  1969 


OPINION  LETTER  NO.  139 
Answered  by  Letter-Curtis 


Honorable  Alvin  B.  Walker 
Prosecuting  Attorney 
Mercer  County 
Princeton,  Missouri  64673 

Dear  Mr.  Walker: 

This  letter  is  in  response  to  your  request  for  an  opinion 
on  two  questions: 


I. 

Can  a retired  Judge,  having  been  designated  a 
special  commissioner  for  life  under  Section 
476.450  RSMo,  1959,  also  hold  the  office  of 
probate  and  magistrate  Judge  of  a fourth  class 
county  of  Missouri  and  still  draw  the  compen- 
sation provided  by  law  for  both  services? 

We  note  that  Article  V,  Section  24,  Missouri  Constitution 
1945,  declares  in  part: 

"No  Judge  or  magistrate  shall  receive  any 
other  or  additional  compensation  for  any 
public  service,  or  practice  law  or  do  law 
business,  except  probate  Judges  during 
their  present  terms . " 

The  question  is  whether  or  not  a special  commissioner  is 
compensated  for  "public  service"  within  the  meaning  of  Article  V, 
Section  24  and  Section  482.030  (2).  Compensation  under  Section 
476.450  is  not  an  automatic  incident  of  long  and  honorable 
servicej  rather  the  retired  Judge  must  elect  to  receive  it 
(Section  476.5OO),  and  by  so  electing  he  binds  himself  to 
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temporary  duty  by  call  from  the  Supreme  Court  (Section  476.460). 
Rendering  oneself  subject  to  special  duty  of  this  nature  clearly 
must  be  considered  a "public  service".  This  commitment  to 
public  service  is  a prerequisite  to  receiving  any  compensation 
under  Section  476. 450  et  seq.  Thus  a probate  and  magistrate 
Judge  would  necessarily  be  receiving  "additional  compensation 
for  . . • other  public  service"  if  he  continued  to  receive 
compensation  as  a special  commissioner. 

Therefore  it  is  the  opinion  of  this  office  that  a special 
commissioner  who  has  been  elected  to  the  office  of  probate  and 
magistrate  judge  of  a fourth  class  county  cannot  continue  to 
receive  compensation  as  a special  commissioner  under  Sections 
476.450  et  seq.  because  such  practice  would  be  in  violation  of 
Article  V,  Section  24,  the  Missouri  Constitution  and  Section 
482.030  (2)  RSMo. 

II. 

In  the  event  he  chooses  to  do  so,  can  a retired 
Judge  and  special  commissioner  voluntarily  waive 
the  retirement  pay  as  a special  commissioner  for 
an  indefinite  time  and  then  at  his  election 
again  resume  the  same  at  some  future  timev 

Sections  476. 450  et  seq.  contain  no  provision  as  to  when 
a retired  Judge  must  elect  to  request  a special  commission 
from  the  governor,  nor  does  the  statute  prohibit  a resignation 
and  subsequent  second  election.  We  note  however  that  an 
attempt  to  merely  waive  compensation  would  raise  serious  questions 
of  incompatibility  between  offices. 

Therefore,  it  is  the  opinion  of  this  office  that  there 
appears  to  be  no  statutory  prohibitions  against  a special  com- 
missioner resigning  his  commission  to  serve  the  public  in  another 
capacity,  and  at  the  conclusion  of  such  additional  service 
reelecting  to  obtain  his  special  commission  and  the  incidents 
thereto. 


Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 
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A county  court  may  use  the  road  and 
bridge  fund  to  purchase  real  estate 
in  the  county  for  the  Durpose  of 
storing  machinery  used  to  keep  un 
and  build  county  roads  and  bridges. 


OPINION  NO.  I'll 


August  11,  1969 


Honorable  John  W.  Reid,  II 
Prosecuting  Attorney 
Madison  County 
148  East  Main  Street 
Frederlcktown , Missouri  636^5 

Dear  Mr.  Reid: 

This  official  opinion  is  rendered  in  response  to  the  request 
contained  in  your  letter  dated  July  1,  1969. 

The  question  presented  is: 

"Is  it  permissible  under  Missouri  Revised 
Statute  137.555  for  the  County  Court  to  use 
the  road  and  bridge  fund  to  Durchase  real 
estate,  for  the  purpose  of  storing  machinery 
used  to  keep  up  and  build  county  roads  and 
bridges?" 

Section  137.555,  RSMo  1959,  in  pertinent  part,  provides  as 
follows : 
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COUNTY  COURT: 

ROADS  AND  BRIDGES: 


"In  addition  to  other  levies  authorized  by  law, 
the  county  court  in  counties  not  adopting  an 
alternative  form  of  government  * * * in  their 
discretion  may  levy  an  additional  tax,  not 
exceeding  thirty-five  cents  on  each  one  hun- 
dred dollars  assessed  valuation,  all  of  such 
tax  to  be  collected  and  turned  into  the  county 
treasury,  ’where  it  shall  be  known  as  'The 
Special  Road  and  Bridge  Fund'  to  be  used  for 
road  and  bridge  purposes  and  for  no  other 
purpose  whatever;  * * *" 

This  section  of  the  statute  implements  Article  X,  Section  12(a) 
of  the  Missouri  Constitution  which  states,  in  part: 
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"In  addition  to  the  rates  authorized  in  section 
11  for  county  purposes,  the  county  court  in  the 
several  counties  not  under  township  organization, 

* * * may  levy  an  additional  tax,  not  exceeding 
thirty-five  cents  on  each  hundred  dollars  assessed 
valuation,  all  of  such  tax  to  be  collected  and 
turned  in  to  the  county  treasury  to  be  used  for 
road  and  bridge  purposes.  * * *' 

The  question  presented  relates  to  the  county  court  of  Madison 
County,  a county  of  the  third  class.  For  ournoses  of  this  opinion, 
it  has  been  assumed  that  the  real  estate  to  be  purchased  is  located 
in  iiadison  County. 

Section  49.270,  RSMo  1959,  gives  the  county  court  express  au- 
thority to  purchase  real  estate.  This  statute  provides: 

"The  said  court  shall  have  control  and  manage- 
ment of  the  property,  real  and  personal,  belong- 
ing to  the  county,  and  shall  have  power  and 
authority  to  purchase,  lease  or  receive  by  dona- 
tion any  property,  real  or  personal,  for  the  use 
and  benefit  of  the  county:  * * *" 

Section  229.040,  RSMo  1959,  states: 

"Whenever  any  public  money,  whether  arising 
from  taxation  or  from  bonds  heretofore  or  here- 
after issued,  is  to  be  expended  in  the  construc- 
tion, reconstruction  or  other  improvement  of  any 
road,  or  bridge  or  culvert,  the  county  court, 

* * * shall  have  full  power  and  authority  to 
construct,  reconstruct  or  otherwise  improve  any 
road,  and  to  construct  ant  bridge  or  culvert 

in  such  county  * * * and  to  that  end  may  con- 
tract for  such  work,  or  may  purchase  machinery, 
employ  operators  and  purchase  needed  materials 
and  employ  necessary  help  and  do  such  work  by 
day  labor." 

It  will  be  observed  that  the  additional  levy  authorized  by 
Article  X,  Section  12(a)  of  the  Constitution  and  Section  137.555, 
RSMo  1959,  reauire  that  such  moneys  be  placed  in  "The  Special  Road 
and  Bridge  Fund"  and  be  used  for  "road  and  bridge  purposes."  Thus, 
the  point  is  not  only  whether  the  county  court  can  purchase  real 
estate  for  use  and  benefit  of  the  county  but  whether  the  proposed 
expenditure  of  money  is  for  "road  and  bridge  purposes." 
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It  is  clear  from  the  statute  that  the  county  court  is  expressly 
empowered  to  purchase  real  estate  for  the  use  and  benefit  of  the 
county  and  that  the  county  has  control  and  management  of  the  pro- 
perty, real  and  personal,  belonging  to  the  county.  Likewise,  the 
county  court  is  expressly  authorized  to  purchase  machinery  to  be 
used  for  road  and  bridge  purposes  and  has  full  power  and  authority 
to  construct,  reconstruct  or  otherwise  improve  any  county  road. 

While  the  statutes  do  not  specifically  provide  for  the  purchase  of 
real  estate  for  the  purpose  of  storing  machinery,  the  rule  for  in- 
terpreting statutes,  that  a power  given  carries  with  it,  incidental 
or  by  implication,  power  not  expressed  but  necessary  to  render  ef- 
fective the  one  that  is  expressed,  would  renuire  the  construction  that 
authority  to  purchase,  own  and  use  road  machinery  embraces  authority 
to  buy  a place  for  its  storage,  care  and  preservation.  State  ex  rel 
Wahl  v.  Speer,  28*1  Mo.  45,  223  S.W.  655:  Blades  v.  Hawkins,  2^0  Mo. 

1»7,  112  S.W.  979. 

In  Everett  v.  County  of  Clinton,  282  S.W. 2d  30  (Mo.  Sup.  Ct . ) , 
the  Supreme  Court  held  that  a county  has  full  authority  to  purchase 
real  estate  for  the  use  and  benefit  of  the  county,  as  well  as  materials 
for  road  construction  and  repair,  and  it  has  authority  to  control 
and  manage  such  real  estate  and  personal  property.  In  the  opinion 
the  court  said: 

"In  this  case  there  is  no  claim  that  there  is 
any  statute  which  expressly  gives  to  the  county 
power  to  operate  a rock  quarry.  If  such  power 
exists,  it  must  be  looked  for  among  those  powers 
which  can  be  implied  only  as  being  essential 
to  effectuate  the  purpose  manifested  in  an  ex- 
press power  or  duty,  conferred,  or  imposed 
upon  the  county  by  statute.  If  such  a power 
exists,  it  must  be  one  related  to  the  subject 
with  which  the  county  has  authority  to  deal 
in  discharging  a duty  imposed  by  law.  King 
v.  Maries  County,  supra;  Blades  v.  Hawkins, 
supra.  The  right  to  acquire,  own  and  control 
a rock  quarry  and  the  express  grant  of  power 
to  construct  and  reconstruct  roads  carries 
with  it,  we  believe,  the  right  to  use  and 
operate  the  quarry  for  county  purposes  and 
to  mine,  prepare  and  use  such  material  on  the 
public  roads  of  the  county.  While  it  is  true 
that  the  law  is  strict  in  limiting  the  autho- 
rity of  county  courts,  'it  never  has  been  held 
that  they  have  no  authority  except  what  the 
statutes  confer  in  so  many  words.  The  uni- 
versal doctrine  is  that  certain  incidental 
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powers  germane  to  the  authority  and  duties  ex- 
pressly delegated  and  indispensable  to  their 
performance  may  be  exercised. ’ Blades  v.  Hawkins, 
supra,  2»I0  Mo.  187,  197,  112  S.W.  979,  932." 

Considering  the  foregoing  authority  it  is  our  view  that  an  ex- 
penditure for  the  purchase  of  real  estate  by  the  county  court  under 
these  circumstances  is  proper. 


CONCLUSION 


It  is  our  opinion  that  a county  court  may  use  the  road  and 
bridge  fund  to  purchase  real  estate  in  the  county  for  the  purpose 
of  storing  machinery  used  to  keep  up  and  build  county  roads  and 
bridges . 


The  foregoing  opinion,  which  I hereby  aporove,  was  prepared  by 
my  Assistant,  John  E.  Park. 


Attorney  General 


August  1969 


OPINION  LETTER  NO.  142 

Answered  by  letter-Park 


Robert  L.  Hyder,  Esq. 

Chief  Counsel 

Missouri  State  Highway  Commission 
Jefferson  City,  Missouri 

Dear  Mr.  Hyder: 

This  will  acknowledge  receipt  of  your  letter  dated 
February  13,  1969,  requesting  our  advice  as  to  whether  para- 
graph 4,  of  Section  304.021,  RSMo  1959,  requires  a motorist 
to  obey  the  command  of  a stop  sign  posted  by  the  State  High- 
way Commission  at  the  entrance  of  public  roads  and  minor 
routes  into  through  highways . 

Subdivision  4 of  Section  304.021,  RSMo  1959,  provides 
as  follows: 

"The  driver  of  any  vehicle  shall  stop  as 
required  by  this  section  at  the  entrance 
to  a through  highway  and  shall  yield  the 
right  of  way  to  other  vehicles  which  have 
entered  the  intersection  on  the  through 
highway  or  which  are  approaching  so  close- 
ly on  the  through  highway  as  to  constitute 
an  immediate  hazard.  The  state  highway 
commission  may  erect  stop  signs  at  the  en- 
trance of  any  public  road  into  a through 
highway. " 

It  is  evident  the  legislature  intended  to  authorize  the 
State  Highway  Commission  to  control  traffic  at  intersections 
of  public  roads  and  through  highways  by  use  of  stop  signs.  This 
is  expressly  provided  in  the  last  sentence  of  paragraph  4,  i.e.. 
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"The  state  highway  commission  may  erect  stop  signs  at  the  en- 
trance of  any  public  road  into  a through  highway."  This 
should  be  read  in  conjunction  with  the  preliminary  language 
of  the  paragraph  which  states  "The  driver  of  any  vehicle  shall 
stop  as  required  by  this  section  at  the  entrance  to  a through 
highway  * * * Subdivision  1 of  Section  304.021,  RSMo,  pro- 
vides as  follows: 

"The  driver  of  a vehicle  approaching  an 
intersection  shall  yield  the  right  of  way 
to  a vehicle  which  has  entered  the  inter- 
section from  a different  highway,  provided, 
however,  there  is  no  form  of  traffic  control 
at  such  intersection." 

A stop  sign  is  a form  of  traffic  control.  Creech  v.  Black- 
well,  298  S.W.2d  394  (Supreme  Court  of  Missouri  l95? ) • In  this 
case  the  court  in  construing  Section  304.021,  subdivision  1, 

RSMo  1949>  said  in  part,  " * * * we  must  conclude  that  the  stop 
sign  was  a form  of  traffic  control  * * * ."  As  indicated  before, 
we  believe  subdivision  1 should  be  considered  in  construing  sub- 
division 4.  Furthermore,  we  feel  that  a construction  of  this 
section  of  the  statute  which  has  the  effect  of  making  the  erection 
of  stop  signs  by  the  State  Highway  Commission  meaningless  is  not 
Justified . 

Accordingly,  it  is  our  opinion  that  this  statute  does  require 
a driver  of  any  vehicle  to  stop  at  the  entrance  to  a through  high- 
way where  the  State  Highway  Commission  has  caused  a stop  sign  to 
be  erected. 

Letter  Opinion  of  Attorney  Ceneral  to  Colonel  Hugh  H. 
Wagginer,  Superintendent,  Missouri  State  Highway  Patrol,  dated 
March  30.  1955>  is  hereby  withdrawn. 


Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  Jeneral 
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CONSTITUTIONAL  IAW:  The  City  of  Rolla  may,  if  ap- 

PARKS:  proved  by  the  voters,  levy 

RECREATION  GROUNDS:  and  collect  an  additional 

CITIES,  TOWNS  AND  twenty  cents  special  tax  for 

VILLAGES:  recreational  purposes  under 

TAXATION:  Section  64.755,  RSMo  Supp. 

1967,  in  addition  to  a tax 

levy  of  eighty  cents  for  municipal  purposes  under  Section 
94.060,  RSMo  1959,  and  twenty  cents  for  park  purposes  under 
Section  90.500,  RSMo  Supp.  1967 . 


OPINION  NO.  143 

June  12,  1969 


Honorable  A.  Basey  Vanlandingham 
Missouri  State  Senator-19th  District 
State  Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Senator  Vanlandingham: 

This  is  in  answer  to  your  request  for  an  opinion  of  this 
office  as  to  whether  the  City  of  Rolla  may,  if  approved  by  the 
voters,  levy  and  collect  an  additional  twenty  cents  special 
tax  for  recreational  purposes  under  Section  64.755,  RSMo  Supp. 
1967,  in  view  of  the  fact  that  Rolla  already  has  a tax  levy  of 
eighty  cents  for  municipal  purposes  under  Section  94.060,  RSMo 
1959,  and  twenty  cents  for  park  purposes  under  Section  9O.5OO, 
RSMo  Supp . 1967 • 

Enclosed  is  a copy  of  Attorney  General  Opinion  No.  102  dated 
June  29,  1962,  issued  to  the  Honorable  Chester  W.  Hughes,  which 
held  that  third  class  cities  levying  eighty  cents  tax  for  munici- 
pal purposes  under  Section  94.060  and  twenty  cents  tax  for  park 
purposes  under  Section  90.500,  RSMo,  may  vote  a tax  levy  for 
recreational  purposes  not  to  exceed  twenty  cents  under  Section 
64.755,  but  that  the  combined  levy  for  park  and  recreation  pur- 
poses cannot  exceed  twenty  cents. 

It  is  our  opinion  that  Opinion  No.  102  is  still  valid,  tak- 
ing into  account,  of  course,  the  amendment  to  Section  90.560. 
Subsequent  to  Opinion  No.  102  the  Missouri  General  Assembly 
amended  Section  90.5OO  so  as  to  increase  the  maximum  allowable 
levy  from  twenty  cents  to  forty  cents.  Therefore,  if  the  con- 
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stitutional  limitation  of  one  dollar  imposed  by  Section  11(b)  of 
Article  X,  Constitution  of  Missouri,  is  not  exceeded,  Rolla  can 
levy  and  collect  a tax  of  twenty  cents  under  Section  64.755  since 
this  levy  combined  with  the  twenty  cents  levy  under  Section  90. 500 
does  not  exceed  forty  cents. 

Section  11(b),  Article  X,  Constitution  of  Missouri  provides 
in  part: 


"Any  tax  imposed  upon  such  property  by  muni- 
cipalities, counties  or  school  districts,  for 
their  respective  purposes,  shall  not  exceed 
the  following  annual  rates : 

"For  municipalities — one  dollar  on  the  hundred 
dollars  assessed  valuation;" 

On  page  5 of  Opinion  No.  102  it  was  held  that  a levy  voted 
under  Section  90. 500  is  a levy  within  the  constitutional  limits 
of  one  dollar  per  one  hundred  dollars  valuation  set  forth  in  Section 
11(b)  of  Article  X of  the  Constitution.  Therefore,  since  Rolla  al- 
ready has  a one  dollar  levy  comprised  of  eighty  cents  for  municipal 
purposes  under  Section  94.060  and  twenty  cents  for  park  purposes 
under  Section  90. 500,  the  only  way  Rolla  could  now  impose  an  addi- 
tional levy  above  the  statutory  limitation  of  twenty  cents  under 
Section  64.755  would  be  if  such  additional  levy  is  authorized  by 
law  under  Section  11(c),  Article  X,  of  the  Constitution. 

Section  11(c),  Article  X,  provides  that  the  rates  of  taxation 
in  municipalities,  counties  and  school  districts  may  be  increased 
by  a vote  of  the  people  for  specified  periods  of  time  and  in  addi- 
tion provides  as  follows : 

" * * * and  provided  further,  that  any  county  or 
other  political  subdivision,  when  authorized  by 
law  and  within  the  limits  fixed  by  law,  may  levy 
a rate  of  taxation  on  all  property  subject  to  its 
taxing  powers  in  excess  of  the  rates  herein 
limited,  for  library,  hospital,  public  health, 
recreation  grounds  and  museum  purposes." 

It  is  our  opinion  that  the  facilities  provided  for  in  Section 
64.755  are  included  in  the  term  "recreation  grounds"  found  in 
Section  11(c),  Article  X.  Therefore,  the  question  is  whether 
Section  64.755  authorizes  a levy  in  excess  of  the  constitutional 
limitation. 

The  applicable  part  of  Section  64.755  reads  as  follows: 

"2.  If  sufficient  funds  cannot  be  made  avail- 
able from  ordinary  levies,  additional  funds  may 
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be  raised  by  a special  tax  levy,  general 
obligation  bond  issue  within  constitutional 
limits  or  revenue  bond  issue,  but  no  special 
tax  shall  be  levied  or  any  bonds  issued  by  any 
political  subdivision  unless  the  rate  and  pur- 
pose of  the  tax  or  bond  issue  is  submitted  to 
a vote  and  a two-thirds  majority  of  the  quali- 
fied voters  voting  thereon  vote  therefor. 

The  rate  of  such  special  tax  levied  by  one  or 
more  political  subdivisions  shall  not  total  in 
the  aggregate  more  than  twenty  cents  on  each 
one  hundred  dollars  assessed  valuation  of  all 
real  and  tangible  personal  property  subject  to 
its  or  their  taxing  powers.  In  the  event  that 
any  politicial  subdivision  is  now  authorized 
by  statute  to  levy  a tax  for  this  purpose,  the 
combined  levies  authorized  by  such  statute  and 
by  this  section  shall  not  exceed  the  larger 
levy  authorized.  All  ballots  submitting  such 
special  tax  to  the  voters  shall  state  on  their 
face  the  rate  of  the  proposed  levy  in  cents 
per  hundred  dollars  of  assessed  valuation." 

It  is  our  opinion  that  in  the  absence  of  an  express  statement  in 
Section  64.755  that  the  tax  provided  for  is  within  or  in  excess  of 
the  constitutional  limitation  that  the  legislative  intent  should  be 
construed  that  Section  64.755  provides  for  an  authorization  for  a 
tax  in  addition  to  the  constitutional  limit,  since  it  is  for  one  of 
the  purposes  for  which  a tax  can  be  authorized  by  the  legislature  in 
excess  of  the  constitutional  limitation. 

The  legislative  intent  is  further  indicated  by  the  statement 
[I]f  sufficient  funds  cannot  be  made  available  from  ordinary  levies, 
additional  funds  may  be  raised  by  a special  tax  levy,  * * * ".  This 
language  would  be  meaningless  if  the  levy  could  not  be  in  excess  of 
the  constitutional  limits  because  additional  funds  could  not,  as  a 
practical  matter,  be  raised  above  the  ordinary  levy  already  provided 
for  by  Section  94.500.  Further,  the  fact  that  a two-third's  vote  is 
necessary  for  imposition  of  the  tax  levy  under  Section  64.755  indi- 
cates that  it  was  the  intent  of  the  legislature  to  authorize  the  levy 
of  the  tax  in  addition  to  the  constitutional  limitation. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  the  City  of  Rolla  may, 
if  approved  by  the  voters,  levy  and  collect  an  additional  twenty 
cents  special  tax  for  recreational  purposes  under  Section  64.755, 
RSMo  Supp.  1967,  in  addition  to  a tax  levy  of  eighty  cents  for 
municipal  purposes  under  Section  94.060,  RSMo  1959,  and  twenty  cents 
for  park  purposes  under  Section  9O.5OO,  RSMo  Supp.  1967. 
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The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant  Walter  W.  Nowotny,  Jr. 


Very  truly  yoyrs, 

cOgj* 


Very  tn 


JOHN  C.  DANFORTH 
Attorney  General 


Enc losure : 

OP. No.  102 
6-29-62 , Hughes 
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Entering  into  a contract  of  employ- 
ment by  the  Circuit  Clerk  with  a 
bank  where  the  Circuit  Clerk's  ac- 
count is  on  deposit  is  a violation 
of  Section  105.^95,  RSMo  Cum.  Supp . 
1967,  a section  of  the  conflict  of 
interest  law. 


OPINION  NO.  145 


June  19,  1969 


Honorable  P.  Wayne  Kuhlman 
Assistant  Prosecuting  Attorney 
Clay  County  Court  House 
Liberty,  Missouri  64068 

Dear  Mr.  Kuhlman: 

This  is  in  response  to  your  request  for  an  official  opinion 
on  the  question  whether  It  would  be  a conflict  of  interest  for  the 
Circuit  Clerk  to  accept  a part-time  position  with  a bank  where  the 
Circuit  Clerk's  account  is  on  deposit. 

Our  Supreme  Court  has  recognized  the  right  of  the  Circuit  Clerk 
to  select  the  banks  which  will  serve  as  depositaries  for  the  funds 
entrusted  to  his  care.  This  was  done  in  State  ex  rel  Ridge  vs. 
Shoemaker,  212  S.W.  1,  4 where  the  court  stated: 

"*  * *The  defendant  Shoemaker,  under  the  law 
as  enunciated  by  this  court,  had  the  right 
to  deposit  the  moneys  received  by  him  from 
Hochland  in  the  banks  aforesaid  in  his  name 
as  clerk.*  * *" 

The  purpose  of  the  conflict  of  interest  law  is  to  remove  or 
limit  the  possibility  of  any  personal  influence,  either  directly 
or  indirectly,  which  might  bear  on  an  official's  decision.  Section 
105.495,  RSMo  Cum.  Supp.  1967,  provides: 

"No  officer  or  employee  of  an  agency  shall 
enter  Into  any  private  business  transaction 
with  any  person  or  entity  that  has  a matter 
pending  or  to  be  pending  upon  which  the  of- 
ficer or  employee  is  or  will  be  called  upon 
to  render  a decision  or  pass  judgment.  If  any 
officer  or  employee  is  already  engaged  in  the 
business  transaction  at  the  time  that  a matter 
arises,  he  shall  be  disqualified  from  rendering 
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any  decision  or  passing  any  judgment  upon  the 
same.  Any  person  who  violates  the  provisions 
of  this  section  shall  be  guilty  of  a misdemeanor, 
and  upon  conviction  shall  be  punished  by  a fine 
of  not  more  than  five  hundred  dollars  or  confine- 
ment for  not  more  than  one  year,  or  both." 

A contract  of  employment  entered  into  between  the  Circuit  Clerk 
and  the  bank  would  constitute  a "private  business  transaction."  More- 
over, this  private  transaction  would  be  directly  related  to  "a  matter 
pending  or  to  be  pending  upon  which  the  'circuit  clerk'  is  or  will 
be  called  upon  to  render  an  opinion  or  pass  judgment."  The  Circuit 
Clerk  will  be  called  upon  to  decide  which  bank  is  to  serve  as  the  de- 
positary for  his  official  funds.  In  such  circumstances,  the  execution 
of  a contract  of  employment  between  the  Circuit  Clerk  and  the  bank 
is  a private  business  transaction  entered  into  while  the  Clerk  has 
a matter  pending  which  requires  him  to  render  a decision  or  pass 
judgment . 


CONCLUSION 


It  is  the  opinion  of  this  office  that  entering  into  a contract 
of  employment  by  the  Circuit  Clerk  with  a bank  where  the  Circuit 
Clerk's  account  is  on  deposit  is  a violation  of  Section  105.^95,  RSMo 
Cum.  Supp.  1967,  a section  of  the  conflict  of  interest  law. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  L.  J.  Gardner. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 
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OPINION  NO.  164- 
Answer  by  letter  (Burns) 


Honorable  Lowell  Me Cue key 
Prosecuting  Attorney 
Osage  County 
Linn,  Missouri  65051 

Dear  Lowell: 

We  are  enclosing  an  official  opinion  No.  97 
rendered  August  23,  19^3  to  H.  Calvin  Wilson  which 
we  believe  answers  the  question  contained  in  your 
recent  opinion  request. 


Very  truly  yours, 


JOHN  C.  DAN FORTH 
Attorney  General 


Enclosure  No.  97,  Wilson,  8/23/43 


SCHOOLS : 

JUNIOR  COLLEGE  DISTRICT: 
ELECTIONS: 


Section  178.840,  RSMo . Suop  1967, 
does  not  permit , authorize  or  direct 
the  Junior  College  District  of  Metro- 
politan Kansas  City,  Missouri,  to  hold 
an  election  on  the  first  Tuesday  in 
April  1969,  for  the  election  of  a 
trustee . 


OPINION  NO.  147 
February  28,  1969 


Honorable  Harold  L.  Holliday 
Reoresentatlve , 14th  District 
2907  Cleveland 

Kansas  City,  Missouri  64128 
Dear  Reoresentatlve  Holliday: 

This  official  opinion  is  Issued  in  response  to  your  request 
for  a ruling  contained  in  your  letter  dated  February  18,  1969.  The 
question  oresented  by  the  enclosure  to  your  letter  Is: 

"Do  the  provisions  of  R.  S.  Mo.  178.840  permit, 
authorize  or  direct  the  Junior  College  District 
[Metropolitan  Kansas  City,  Missouri]  to  hold 
an  election  on  the  first  Tuesday  in  April,  that 
is  Aoril  1,  1969,  for  the  election  of  a trustee 
from  the  School  District  of  Kansas  City,  Missouri, 
to  succeed  the  trustee  v?hose  term  would  otherwise 
have  expired  In  November,  1968  had  the  new  laiv, 

[Section  162.492,  RSMo  Supp . 1967]  which  has 
now  been  declared  unconstitutional  by  the  said 
Circuit  Court,  [l6th  Judicial  Circuit,  Judge 
Richard  C.  Jensen]  not  been  enacted?" 

In  substance  the  facts  as  set  forth  In  the  statement  enclosed 
with  your  letter  are  as  follows : The  Junior  College  District  of 
Metropolitan  Kansas  City,  Missouri,  is  a junior  college  district 
organized  and  existing  under  Revised  Statutes  of  Missouri,  Sections 
178.770  through  178.890,  which  sections  were  first  enacted  in  1961. 
There  are  eight  comoonent  school  districts  in  the  junior  college 
district.  The  Board  of  Trustees  of  the  district  consists  of  six 
members,  three  of  whom  are  elected  from  the  School  District  of  Kansas 
City,  Missouri,  and  three  from  the  remaining  seven  component  school 
districts . 

Prior  to  1968,  the  School  District  of  Kansas  City,  Missouri 
held  biennial  elections  in  even  numbered  years  on  the  day  provided 
for  general  elections,  being  the  first  Tuesday  after  the  first  Mon- 
day in  November  of  even  numbered  years  as  provided  by  Section  162.481, 
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RSMo  1959.  The  junior  college  district  held  elections  for  members 
of  its  Hoard  of  Trustees  from  the  School  District  of  Kansas  City, 
Missouri  at  the  same  time  as  such  school  district  held  its  elections 
for  members  of  its  board  of  education. 

In  1967,  House  Committee  Substitute  for  House  Bill  No.  425  was 
enacted  by  the  Seventy-Fourth  General  Assembly  of  the  State  of 
Missouri.  This  new  statute  had  the  effect  of  repealing  Section 
162.481,  RSMo  1959.,  as  it  had  previously  aonlied  to  the  School  Dis- 
trict of  Kansas  City,  Missouri,  and  substituted  new  procedures  for 
elections  in  this  district  as  set  forth  in  Section  162.492,  RSMo 
Suon.  1967.  Paragraph  3 of  this  section  provides  in  pertinent  part 
as  follows: 

"3.  No  elections  of  school  directors  shall  be 
held  in  1968.  Thereafter  school  elections  shall 
be  held  on  the  first  Tuesday  in  April  In  each 
odd-numbered  year,  beginning  in  1969.  ..." 

We  understand  that  in  compliance  with  the  new  lav;,  the  School 
District  of  Kansas  City,  Missouri  did  not  hold  an  election  in  1968. 
Likewise,  no  election  was  held  in  1968  for  the  election  of  a suc- 
cessor to  the  trustee  of  the  junior  college  district  whose  term  would 
otherwise  have  expired  in  November,  1968.  It  was  the  position  of 
both  the  school  district  and  the  junior  college  district  that  an 
election  would  be  held  on  the  first  Tuesday  in  April  of  1969  for  the 
purpose  of  electing  members  of  the  board  of  education  and  a member 
of  the  junior  college  board  of  trustees. 

On  January  21,  1969>  Judge  Richard  C.  Jensen  of  the  Circuit 
Court  of  Missouri,  Sixteenth  Judicial  Circuit,  issued  an  order  and 
entered  judgment  declaring  Section  162.492,  RSMo  Supp.  1967  and 
related  sections  void,  illegal,  unconstitutional,  and  of  no  effect. 
Furthermore,  the  court  enjoined  the  Kansas  City  Board  of  Election 
Commissioners  and  the  Jackson  County  Board  of  Election  Commissioners 
f'rom  taking  any  action  pursuant  to  Section  162.492,  Revised  Statutes 
of  Missouri,  designed  to  accomplish  the  election  of  directors  of 
the  Kansas  City  Missouri  school  district.  The  court  further  enjoined 
the  secretary  of  the  Kansas  City  school  district  from  accepting  any 
filings  of  candidates  for  membershin  on  the  board  and  declared  void 
any  such  filings  theretofore  made  by  prospective  candidates.  It  is 
understood  that  a motion  for  a new  trial  in  this  case  is  pending  in 
Judge  Jensen’s  court. 

On  February  6,  1969,  the  Board  of  Directors  of  the  Kansas  City 
school  district  approved  the  recommendation  of  its  secretary  that  a 
special  election  be  called  on  April  1,  1969,  for  the  purpose  of  sub- 
mitting to  the  voters  a proposal  to  Increase  the  annual  rate  of 
taxation  beyond  the  rate  authorized  by  the  Constitution  of  Missouri 
for  school  district  purnoses  without  voter  approval.  Thus,  It  is 
expected  that  the  school  district  of  Kansas  City  will  hold  an  election 
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April  1,  1969,  being  the  first  Tuesday  in  April,  for  the  special  pur- 
pose of  submitting  to  the  voters  a pronosition  to  increase  the  school 
district's  tax  levy. 

Section  173.840,  RSMo  Supp.  1967,  sets  forth  the  statutory  pro- 
visions relating  to  the  holding  of  elections  by  .lunior  college  districts 
including  the  Junior  College  District  of  Metronolitan  Kansas  City, 
Missouri . 

Subsection  1 of  this  section  states: 

",  . .Rerular  elections  in  junior  college  districts 

shall  be  held  at  the  following  times: 

"(1)  If  a component  district  holds  it  elections 
on  the  first  Tuesday  after  the  first  Monday  in 
April  in  the  years  propositions  must  be  voted 
upon  in  the  junior  college  district,  then  elec- 
tions in  the  junior  college  district  shall  be 
held  at  that  time  in  each  component  district. 

"(2)  In  all  other  junior  college  districts 
elections  shall  be  held  on  the  first  Tuesday 
in  April  in  the  years  oropositions  must  be  voted 
upon. " 

Subsection  2 of  this  section  states: 

"Elections  in  junior  college  districts  shall 
be  conducted  as  provided  in  subsection  2 of 
section  178.810,  except  that  in  any  Junior 
college  district  wherein  by  subdivision  (2) 
of  subsection  1 elections  are  held  on  the 
first  Tuesday  in  April  and  all  trustees  are 
not  to  be  elected  at  large,  no  election  shall 
be  held  in  a component  district  solely  for  the 
Durpose  of  electing  trustees  of  the  junior  col- 
lege district  and  any  trustee  elected  from  such 
a component  district  whose  term  would  normally 
expire  in  a year  In  w~KTch  no  regular  schooT 
district  election  wo~uld  be  held  in  the  component 
district  shall  continue  to  hold  office  until  the 
next  regular  election  in  the  component  district 
at  which  time  his  successor  shall  be  elected  for 
a term  of  six  years.  ..."  (Emphasis  supplied) 

Subdivision  (1)  of  subsection  1 of  Section  178.840,  RSMo  Supp. 

1967,  is  applicable  to  junior  college  districts  in  which  a component 
district  holds  its  elections  on  the  first  Tuesday  after  the  first 
Monday  in  April.  This  provision  does  not  apply  to  the  Kansas  City 
school  district  as  a component  district  under  the  law  which  was  ruled 
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unconstitutional  because  such  lav;  provides  for  the  election  to  be 
held  on  the  first  Tuesday  in  Aoril  rather  than  the  first  Tuesday 
after  the  first  Monday  in  April.  Likewise,  this  subdivision  would 
not  annly  under  the  law  as  it  existed  before  the  19^7  amendment  be- 
cause that  statute  provides  for  elections  in  November.  Accordingly, 
the  provisions  of  subdivision  (2)  of  subsection  1 of  Section  178.8*10, 
RS  lo  Sunn.  1°67,  aooly  to  the  Junior  Coller-e  District  of*  Metropolitan 
Kan s a s City,  Missouri. 

Subsection  2 of  the  section  contains  an  exception  to  the  rule 
that  elections  will  be  held  on  the  first  Tuesday  in  April  by  providin 
that  no  elections  shall  be  held  solely  for  the  purpose  of  electing 
trustees  of  the  junior  college  district  and  any  trustee  elected  from 
such  a component  district  whose  term  would  normally  expire  in  a year 
in  which  no  regular  school  district  election  would  be  held  in  the  com 
nonent  district  shall  continue  to  hold  office  until  the  next  regular 
election  in  the  component  district. 

The  facts  indicate  that  no  regular  Kansas  City  school  district 
election  is  now  scheduled  to  be  held  during  the  year  and  pursuant  to 
the  statutory  provision  all  trustees  of  the  junior  college  district 
are  to  hold  office  until  the  next  regular  election  in  this  component 
district . 


CONCLUSION 

It  is  the  opinion  of  this  office  that  Section  178.8*10,  RSMo 
Supp.  1967 , does  not  permit,  authorize  or  direct  the  Junior  College 
District  of  Metropolitan  Kansas  City,  Missouri  to  hold  an  election 
on  the  first  Tuesday  in  April  1969,  for  the  election  of  a trustee. 

The  foregoing  opinion,  which  I hereby  approve,  w as  prepared 
by  my  Assistant,  John  E.  Park. 


Yours  very  truly, 

JOHN  C.  DANFORTII 
Attorney  Heneral 


CIVIL  DEFENSE:  The  Boone  County  Court,  in  the  ex- 

MILEAGE:  ercise  of  its  control  of  the  fiscal 

EXPENSES:  affairs  of  the  County  has  authority 

to  reimburse  the  County  Civil  De- 
fense Director  for  all  actual  and  necessary  travel  exnenses  incurred 
in  the  performance  of  public  duties,  which  would  include  travel  to 
attend  civil  defense  conferences  outside  the  oolitical  subdivision 
and  outside  the  State  of  Missouri. 


OPINION  NO.  lUf) 


Honorable  Frank  Conley 
Prosecuting  Attorney 
Boone  County  Court  House 
Columbia,  Missouri  65201 

Dear  Mr.  Conley: 

This  is  in  reply  to  your  request  for  an  official  oninion  as 
to  the  legality  of  Boone  County's  reimbursing  Its  Civil  Defense 
Director  for  travel  expenses  incurred  in  attending  a civil  defense 
conference  outside  the  political  subdivision  and  outside  the  State 
of  Missouri.  We  assume  that  provision  is  made  for  such  reimburse- 
ment of  expenses  in  the  county's  annual  budget. 

Boone  County  was  directed  to  establish  a Civil  Defense  organi- 
zation under  Section  4*1.030,  RSMo  Supp . 1967,  and  in  this  connection 
it  was  authorized  to  expend  funds  in  the  administration  of  such  a 
Drogram. 


July  1,  1969 


"1.  Each  [county]  ...  of  this  state  shall 
establish  a local  organization  for  disaster 
planning  in  accordance  with  the  state  survi- 
val plan  and  program.  The  . . . [county 
court]  shall  aopoint  a coordinator  who  shall 
have  direct  responsibility  for  the  organiza- 
tion, administration  and  operation  of  the 
local  disaster  planning  for  civil  defense, 
subject  to  the  direction  and  control  of  the 
. . . [county  court].  Each  local  organiza- 
tion for  disaster  planning  shall  be  respon- 
sible for  the  performance  of  civil  defense 
functions  within  the  territorial  limits  of 
its  political  subdivision,  and  may  conduct 
these  functions  outside  of  the  territorial 
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limits  as  may  be  required  pursuant  to  the 
provisions  of  this  law. 

"2.  In  carrying  out  the  provisions  of  this 
law,  each  political  subdivision  may: 

"(1)  Appropriate  and  expend  funds,  make  con- 
tracts, obtain  and  distribute  equipment, 
materials  and  supplies  for  civil  defense  pur- 
poses, provide  for  the  health  and  safety  of 
persons,  including  emergency  assistance  to 
victims  of  any  enemy  attack;  the  safety  of 
property,  and  direct  and  coordinate  the 
development  of  disaster  plans  and  nrograms 
in  accordance  with  the  policies  and  plans 
of  the  federal  and  state  disaster  and  emer- 
gency planning; 

"(2)  Appoint,  provide,  or  remove  rescue  teams, 
auxiliary  fire  and  police  personnel  and  other 
emergency  operating  teams,  units  or  personnel 
who  may  serve  without  compensation;"  (Section 
44.080,  RSMo  Cum.  Supp.  19&7) 

The  county  courts  are  empowered  by  law  to  manage  the  fiscal 
affairs  of  the  county. 


"The  county  court  shall  have  power  to  audit, 
adjust  and  settle  all  accounts  to  which  the 
county  shall  be  a party;  to  order  the  pay- 
ment out  of  the  county  treasury  of  any  sum  of 
money  found  due  by  the  county  on  such  ac- 
counts; ..."  (Section  50.160,  RSMo  1959; 
emphasis  added) 

One  adjunct  of  this  power  has  been  characterized  as  the: 

"...  discretionary  quasi-lerislatlve  func- 
tion and  duty,  State  ex  rel  Dietrich  v.  Daves, 

315  Mo.  701,  287  S.W.  430,  of  determining  the 
necessity  and  amount  of  expenditures  not  other- 
wise specifically  provided  for  by  statute.  . . . ’’ 

(Miller  v.  Webster  County,  228  S.W. 2d  706,  708 
(Div.  2,  1950 n 

The  statute  pertaining  to  county  civil  defense  organisations 
does  not  in  terms  provide  for  reimbursement  of  the  director's  travel 
expenses,  but  it  is  nevertheless  our  opinion  that  the  Boone  County 
Court  could  properly  determine  that  the  expenses  incurred  in  the 
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trip  to  Miami  Beach  were  "...  bona  fide,  reasonable,  and  actual 
expenditures  for  indispensable  expenses  of  this  office  ..." 
(Rinehart  v.  Howell  County,  153  S.W.2d  331,  382  (Dlv.  2,  19*11)). 


We  believe  that  the  test  employed  by  the  county  court  in 
reaching  this  determination  should  be  the  nractical  benefit  of 
the  National  Conference  to  the  Boone  County  Civil  Defense  Program. 
If  the  nrimary  purpose  of  attending  the  Conference  was  to  gain  in- 
formation clearly  applicable  or  of  definite  utility  to  the  present 
performance  of  the  director's  duties,  then  we  feel  the  countv  court 
could  allow  reimbursement.  However,  if  there  is  only  a long  term 
general  benefit  to  the  narticular  director  in  attending  the  Confer- 
ence, then  the  county  court  might  properly,  in  our  view,  decline 
to  make  the  reimbursement. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  Boone  County  Court, 
in  the  exercise  of  its  control  of  the  fiscal  affairs  of  the  County 
has  authority  to  reimburse  the  County  Civil  Defense  Director  for 
all  actual  and  necessary  travel  expenses  incurred  in  the  performance 
of  public  duties,  which  would  include  travel  to  attend  civil  de- 
fense conferences  outside  the  political  subdivision  and  outside  the 
State  of  Missouri. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Louren  K.  Wood. 


Yours  very  truly, 

JOHN  C.  DANFORTH 
Attorney  General 
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Answered  by  Letter  - Mansur 

OPINION  LETTER  NO.  152 


Honorable  Dennis  C.  Brewer 
Prosecuting  Attorney 
County  of  Perry 
Perryville,  Missouri  63775 

Dear  Mr.  Brewer: 

This  is  in  response  to  your  letter  as  follows: 

"We  have  had  some  difficulty  in  Perry 
County  in  determining  what  the  present 
rule  is  regarding  whether  a farm  wagon 
is  to  be  registered  as  a motor  vehicle 
trailor.  According  to  Attorney  General 
Rule  No.  96  given  January  21,  1955  farm 
wagons  drawn  by  farm  tractors  on  public 
highways,  are  not  required  to  be  reg- 
istered as  either  motor  vehicles  or  or 
motor  vehicle  trailer.  However,  Rule 
No.  48  given  December  9,  1957  says  that 
farm  trailers  used  exculsively  In  haul- 
ing farm  products  and  other  property 
between  farm  and  town  on  public  high- 
ways are  not  exempt  from  the  require- 
ments of  Chapter  301  and  are  required 
to  register  and  display  a license  plate 
thereon.  I have  not  been  able  to  de- 
termine where  the  difference  lies  be- 
tween farm  wagons  and  trailers  since 
both  may  be  of  approximately  the  same 
size  and  carry  the  same  load.  There  is 
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also  the  question  whether  farm  wagons 
need  to  be  licensed  if  they  are  to  pull 
loads  behind  pick-up  trucks.  ©ie  sec- 
ond major  problem  then  is  if  the  farm 
wagons  are  required  to  be  licensed  what 
requirements  are  to  be  enforced  regard- 
ing the  inspection  laws  especially  tail 
lights  and  turn  signals.  Most  farm  trac- 
tors and  trailers  or  farm  wagons  do  not 
have  facilities  for  hooking  up  any  form 
of  flashing  light  or  electrical  light  on 
the  back  end  of  the  wagon  or  trailer." 

We  enclose,  herewith,  a copy  of  Opinion  No.  96  issued  by  this 
office  on  January  21,  1955.  In  this  opinion,  we  held  that  a farm 
wagon  drawn  by  a farm  truck  on  a public  highway  is  not  required  to  be 
registered  or  licensed  as  a "motor  vehicle"  or  "motor  vehicle  trailer". 

We  are  enclosing,  herewith,  a copy  of  Opinion  No.  48  issued  by 
this  office  on  December  9,  1957*  In  this  opinion,  it  was  held  that  a 
trailer  pulled  by  a farm  tractor  on  a public  highway  is  required  to  be 
registered  and  licensed  as  such.  It  also  stated  that  a farm  wagon 
pulled  by  a farm  tractor  is  not  required  to  be  registered  or  licensed. 

In  each  of  the  above  opinions,  reference  was  made  to  an  opinion 
issued  to  Max  B.  Benne,  Prosecuting  Attorney,  Atchinson  County,  Mis- 
souri, dated  April  20,  1954,  a copy  of  which  we  enclose  herewith.  In 
this  opinion,  it  was  held  that  a metal  or  rubber  tired  farm  wagon 
drawn  on  highways  by  farm  tractors  is  not  required  to  be  registered 
and  licensed  because  it  was  not  designed  primarily  for  use  upon  the 
highways . 

We  believe  if  you  study  these  opinions,  you  will  find  the  dis- 
tinction made  between  a trailer  and  a farm  wagon  and  the  reasons  why 
a farm  wagon  does  not  have  to  be  registered  and  licensed. 

The  fact  that  a farm  wagon  is  pulled  by  a farm  tractor  does  not 
exempt  it  from  displaying  lights  when  traveling  on  a public  highway. 
Section  304.460  RSMo  1959  requires  all  vehicles  including  agricul- 
tural machinery  or  Implements  to  exhibit  lights  during  the  period 
lights  are  required. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 

Enclosures:  Op.  No.  96,  1^21-55 
Whitlow 

Op.  No.  48,  12-9-57,  Keller 
Op.  No.  7,  4-20-54,  Benne 
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Opinion  No.  153 

Answered  by  Letter  - Romlnes 


May  2,  1969 


Opinion  Letter  No.  153 


Honorable  Robert  L.  Prange 
ot-te  Senator,  Ulth  District 
Bellefontaine  Road 
St.  Louis,  Missouri  6313# 

Dear  Senator  Prange: 

This  is  in  response  to  your  letter  of  February  1969 , 
in  which  you  raise!  the  following  questions: 

"Is  it  loyally  permissible  for  teachers 
rs  a Kroup  by  their  elected  representatives 
to  issue  sanctions  against  a school  boa^d 
ir.  Missouri? 

'Is  it  legally  permissible  for  a board  to 
adopt  the  poll' y as  shown  in  the  attached 
policy  of  o school  board?” 

Your  first  question  asks  whether  it  it  legally  permissible 
for  teachers  as  a /roup  by  their  elected  repreoentativee  to  lsaue 
sanctlone  against  e school  board  in  Missouri? 

We  assume  your  reference  to  sanctions  is  to  the  copy  of 
Professional  Junctions  of  the  St.  Louis  Suburban  Teachers  Aoaocia- 
tioni  therefore  the  conclusions  drawn  by  the  office  will  reriect 
only  on  such  sanctions  which  have  evidently  been  invoked  by  the 
Community  Teachers  Association,  to  wit: 

"Lc-el  I:  Sanctions 

”A*  Formal  statement  of  lo  a!  sanctions 
made  by  the  CTA  to  the  Board  of  Education. 


B.  Curtailment  or  surpcnslon  of  non- teaching 
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assignments  for  which  there  is  no  direct 
remuneration. 

C.  Public  notification  of  censure  made 
through  distribution  of  printed  statements, 
use  of  radio  and  television,  purchase  of 
newspaper  advertising  space,  end  public 
nee tin ?s . 

’Description  o*~  SL3TA  Sanction s 
'Level  I: 

‘A.  A formal  statement  shall  be  made  to  nil 
concerned  parties  that  SLSTA  sanctions  have 
been  invoked . 

"B.  All  SLSTA  members  shall  be  notified  of 
the  application  of  sanctions  and  reason  for 
that  action. 

'C.  SL3TA  shall  revoke  placement  services 
end  all  activities  in  assisting  said  dis- 
trict in  the  employment  of  educational 
personnel . 

'D.  ILSTA  shall  refuse  information  compiled 
or  available  through  SLSTA  facilities,  un- 
less local  CTA  officers  request  the  release 
of  certain  materials. 

'E.  SLSTA  shall  cancel  all  servicer  normally 
accorded  to  said  school  district. 

"F.  Information  concerning  existing  condi- 
tions in  the  local  school  district  shall 
be  released  to  all  local  news  media.’' 

The  foregoing  standards  promulgated  by  the  Community  Teachers 
Association  are  amplified  in  the  letter  o*  3.  Dean  Brown,  Presi- 
dent of  the  Hazelwood  Community  Teachers  Association,  to  wit: 

’’These  sanctions  shall  be  lifted  when: 

"o.  The  Board  accepts  the  report  of  the 
fact find ine  committee  and  acts  favorably 
on  its  re-'ornnenda tions . This  would  Include 
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a written  statement  that  contract*  will 
be  rewritten  If  additional  state  fund* 
become  available. 

b.  The  Board  acts  In  good  faith  in  the 
discussion  with  the  OTA  of  ealary  schedule, 

197 ->*71. 

’c.  Assurance  is  given  that  all  pertinent 
materials  and  Information  be  made  available 
to  the  CTA  Professional  D1 a. 'use ion  Team  at 
the  earliest  opportunity. 

nd.  The  Policy  In  Regard  to  Professional  Dis- 
cussion and  Understanding  has  been  jointly 
revleed  to  correct  apparent  lack  of  clarity 
revealed  in  actions  of  1966-69. 

”e.  The  Board  officially  recognises  the 
professional  training  and  standing  of  the 
instructional  staff  and  agree  to  work  with 
the  staff  for  the  general  Improvement  of 
education  program  in  the  Hazelwood  District.  ’ 

The  exact  form  the  action,  or  inaction,  contemplated  by  the 
Community  Teachers  Association  1*  to  take  under  their  term  of 
sanction  i*  va^ue.  Le >el  I.  sanction  (A)  appears  to  be  nothing 
more  than  a filing  of  e statement  with  the  Board  of  Education  of 
the  Association's  sanctions’.  Level  1,  aanction  (C)  apparently 
contemplates  notlrl''*»tion  to  the  news  media  that  sanctions’  nave 
been  issued  against  a Board  of  Education  and  are  on  the  surface 
protected  First  Amendment  rights.  This  aanction’  would  have  legal 
implications  only  to  the  extent  that  libel  and  slander  on  the  part 
of  the  Association  become  evident. 

A problem  does  ariee,  however,  with  Level  I,  aanction  (B). 

Thi*  ’sanction”  talk*  of  the  ’curtailment  or  suspension  of  non - 
teaching  assl  •*r  men  ts  for  which  there  la  no  direct  remuneration ' . 

An  immediate  problem  here  would  be  the  nature  of  such  non- teaching 
assignments  ’ in  relation  to  the  contract  of  an  individual  teacher. 
If  the  teaching  contract  covered  the  non-teaching  assignment  which 
the  Association  contemplates  curtailing,  obviously  such  action 
would  be  Improper.  Additionally , If  the  non-teaching  assignment 
is  c ’rule  or  reflation’  of  the  Board  of  Education,  and  was 
explained  ce  such  to  the  individual  teacher  before  his  contract  was 
signed,  said  rule  or  reflation  should  be  considered  incorporated 
into  the  teaching  contract: 
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'SECTION  160.121,  RSMo  Supp.  1)67: 

■*  * * * The  faithful  execution  of  the 
rules  and  regulations  furnished  by  the 
board  shall  be  considered  as  port  of  the 
contract  If  the  rules  and  regulations 
a re  furnished  to  the  teacher  by  the  board 
when  the  contrac  t fa  »ad~e . * * *~^r 
(Emphasis  added)" 

Thus,  to  the  extent  that  sanction  (3)  results  in  a curtailment  of 
a contract  obligation,  by  an  Individual  teacher,  the  action  would 
be  improper. 

It  would  appear,  however,  that  the  mere  Issuing  of  sanctions 
by  a teachers'  organization  would  not  give  statutory  authority  to 
a board  of  education  to  take  action  against  an  individual  teacher; 
only  when  a teacher  fails  or  refuses  to  comply  with  his  contract 
or  the  rules  and  regulations  of  the  board  may  a board  act: 

"SECTION  1 6b. 121,  nSMo  Supp.  1,67: 

' * # * If  the  teacher  fails  or  refuses 
to  comply  with  the  terms  of  the  contract 
or  to  execute  the  rules  and  regulations 
of  the  board,  the  board  may  refuse  to  pay 
the  teacher,  after  due  notice  in  writing 
le  given  by  order  of  the  board,  until  com- 
pliance therewith  is  rendered.  * * * ” 

Thus,  os  can  be  seen,  the  contract  relationship  is  between  a 
board  of  education  and  an  Individual  teacher,  and  only  when  the 
individual  teacher  foils  to  comply  with  his  contract  or  the  rules 
and  regulations  of  the  board  does  the  board  find  statutory  authority 
to  act.  In  the  'description  of  SLSTA  sanctions  ' mention  is  made 
that  SLSTA  shall  cancel. all  sources  normally  accorded  to  said 
school  district".  In  the  rather  vague  context  involved,  we  assume 
that  the  services  referred  to  are  not  ser/ices  to  be  performed 
under  a contract  with  a school  board  and  the  SLSTA,  and  thus  are 
gratuitous  services  which  the  SLSTA  may  cancel  at  its  discretion. 

The  reference  in  the  letter  of  Mr.  Brown,  President  of  the 
Hazelwood  Community  Teachers  Association,  as  to  the  actions  the 
Board  must  take  before  sanctions  are  to  be  lifted  nay  at  best  be 
viewed  as  recommendations  to  the  Board,  which  the  Board  may  enter- 
tain at  its  discretion.  (Opinion  of  the  Attorney  Oeneral,  Prange, 
12/12/68,  copy  of  which  is  enclosed.) 
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Thla  office  reaches  the  conclusion,  then,  that  the  Issuing 
of  Level  I sanctions  by  the  Hazelwood  Coousunity  Teachers  Associa- 
tion Is  legally  permissible;  however,  to  the  extent  that  the 
implementation  of  such  '’sanctions"  by  an  Individual  teacher  would 
result  In  the  failure  to  perform  under  hta  contract,  said  action 
would  be  unlawful. 


II 

Your  second  question  osxs  whether  it  la  legally  permissible 
for  a school  board  to  adopt  the  policy  ns  shown  In  the  attached 
policy  of  a school  board?  We  assurrn  that  your  reference  to  ’policy’ 
Is  to  the  policy  of  the  Hazelwood  School  District  in  regard  to 
professional  discussion  and  understanding,  an!  the  conclusions  drawn 
by  this  office  will  reflect  only  on  said  policies  and  understanding 
which  have  evidently  been  set  out  in  writing  by  the  Board  of  Educa- 
tion of  the  Hazelwood  School  District. 

The  agreement  states  on  Page  2,  tin  ler  the  heading  ’Recognition  ’ 

that : 


The  Board  of  Education  recognises  the 
Hazelwood  Community  Teachers  Association 
as  the  representative  of  the  professional 
staff  for  the  purpose  of  discussing  and 
arriving  at  understanding  on  matters  con- 
cerning the  Improvement  and  Je  elopment  of 
the  educational  program,  salary,  welfare 
conditions,  wording  conditions,  and  other 
areas  of  mutual  concern.  * * * 

(Emphasis  ours) 

The  Board  of  Education,  however,  has  no  statutory  authority 
to  deal  with  the  C.T.A.  os  a bargaining  rooresentatl ve  for 
Individual  teachers  which  make  up  the  membership  of  the  C.T.A. , In 
light  of  Section  1 >^.51  >.  K3Mo  Supp.  lf>67i 

lunployees , except  police,  deputy  sheriffs, 

Missouri  state  highway  patrolmen,  Missouri 
national  gua  rd , all  teac hers  of  all  Mis  sour! 
schools,  colle  :es  and  universities . of  any 
public  body  shell  have  the  right  to  form  and 
join  labor  organizations  and  to  present  pro- 
posals to  any  publi»-  body  relative  to  salaries 
and  other  conditions  of  employment  through 
the  representative  or  their  own  choosing  * • * ” 

(Emphasis  ours) 

The  relevant  portion  underlined  quite  obviously  excludes  school 
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teachers  from  the  class  ol'  state  employees  which  may  designate  a 
bargaining:  agent. 

Therefore,  to  the  end  that  the  "policy'*  attempts  to  establish 
the  Hazelwood  Community  Teachers  Association  as  a bar/,alninz,  agent 
it  is  a nullity. 

This  is  not  to  say,  however,  that  the  School  Board  may  not 
consider  group-teacher  proposals.  By  former  opinion  of  this 
of  fire.  Attorney  General's  Opinion  No.  276,  Prange,  l?/lJ?/6>-,  this 
office  hoe  held  that  a school  board  nay  coneider  such  group  teacher 
proposals,  end  may  act  favorably  upon  said  proposals  to  the  oxtent 
they  do  not  conflict  with  applicable  law. 

To  the  extent  therefore  that  the  policy  ’ of  the  School  Board 
herein  Is  mere  re-^o  nitlon  by  the  Board  that  the  procedures  out- 
line } are  rec  on  .ends  t ions  and  are  to  be  given  consideration,  it 
would  appear  proper.  If  the  Boar!  has  si  ned  this  memorandum  with 
the  Intent  to  binr  itself  to  these  procedures,  however,  it  has 
acted  without  statutory  authority.  Pursuant  to  Section  l6tf.l?l, 
supra,  when  read  with  Section  1 ’3 - t>l  » supra,  the  School  Board  cen 
only  bind  itself  contractually  with  Individual  teachers,  and  thus 
cannot  bind  ltsel"  to  * contract" with  a tea:  her  represent* ti vs  T.roup. 

This  of  ice  reaches  the  conclusion  then  that  the  Hazelwood 
Board  of  Education  nay  only  enter  into  'ontrocte  with  inti  idual 
teachers  and  is  without  authority  to  enter  into  *roup  contractual 
agreements  with  the  Community  Teachers  Association. 

It  is  the  opinion  of  this  office,  therefore: 

(1)  that  the  issuing  of  'Level  I enn' tions  by  the  Hazelwood 
Community  Teachers  Association  is  legally  permissible  howeer,  to 
the  extent  that  the  implementation  of  said  sanctions"  by  an 
Individual  teacher  would  result  in  the  failure  to  perform  uncer 
his  ontra^t,  said  action  would  be  unlawful. 

(2)  that  the  Hazelwood  Board  of  Equation  may  only  enter  Into 
contracts  with  individual  teachers  ar/j  is  therefore  without  authori- 
ty to  enter  into  a group  binding  agreement  with  the  Community 
Teachers  Association. 

Yours  very  truly. 


JOHN  C.  DANi-'ORTH 
Attorney  General 

Lnc ; Opinion  No.  276 
Pra  nge , 12  /l2/6«. 
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COUNTY  BUDGET  LAW: 
COUNTY  FAIRS: 
TAXES: 

ELECTIONS: 


unless  the  latter  use  is  required,  in  t 
any  year  may  be  used  only  for  premiums 


Revenues  under  section  262. 500  to  262.5^0 
RSMo  1959,  are  under  the  Budget  Law. 

These  revenues  must  be  divided  into  separ- 
ate funds — one  for  premiums  which  is  not 
a revolving  fund.  The  remaining  fund  may 
be  used  for  premiums  or  for  fairgrounds 
tax  election  proposition.  Surplus  from 
>r  advertising. 


OPINION  NO.  159 

August  T,  1969 


Honorable  John  C.  Ryan 

State  Senator 

Senate  Post  Office 

Capitol  Building 

Jefferson  City,  Missouri  65IOI 


Dear  Senator  Ryan: 

Ibis  is  in  answer  to  your  letter  of  recent  date  in  which  you  requested  an 
official  opinion  from  this  office  concerning  the  following  matters: 

1.  Must  the  revenue  collected  under  the  provisions  of  Sections 
262.500  to  262.5^0  RSMo  1959,  for  the  purpose  of  providing 
support  as  stated  in  these  provisions  for  district  or  county 
fairs,  be  considered  subject  to  the  County  Budget  Law,  Sec- 
tions 50-525  to  50.7^5  RSMo  1959  and  Cum.  Supp.  1967,  and 

if  they  must  be  so  considered,  within  which  category,  if 
any,  should  they  be  placed? 

2.  Must  such  revenue  as  is  collected  under  the  provisions  of 
Sections  262.500  to  262.5^0,  RSMo  1959,  be  divided  between 
two  different  funds  upon  receipt,  or  may  these  revenues 

be  carried  as  a single,  county  fair  fund? 

3.  Is  the  fund  in  which  the  revenues  so  collected  are  placed 
a revolving  fund? 

k.  How  are  the  funds  received  under  the  provisions  of  Sections 
262.500  to  262.5^0,  RSMo  1959,  to  be  allocated? 

a.  May  the  county  court  exercise  its  discre- 
tion in  the  allocation  of  funds  for  build- 
ing and  for  premiums  in  the  year  the  funds 
are  received? 

b.  May  funds  allocated  for  premiums  in  one 
year  be  allocated  to  maintenance  and  im- 
provement of  fair  grounds  the  following 
year? 
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I.  Applicability  of  the  County  Budget  Law. 


Section  262-500  RSMo  1959  provides  for  the  collection  of  a tax  for  the  pur- 
pose of  "encouraging,  promoting  and  improving  the  livestock,  poultry,  agricul- 
tural, horticultural,  mechanical  fabrics  and  fine  arts,  products  and  articles  of 
domestic  industry,  and  the  exhibition  of  such  stock, poultry  articles  and  commo- 
dities, as  the  district  or  comity  fair  held  in  the  county."  This  tax,  when  ag- 
gregated with  other  taxes  levied  by  the  county,  may  not  exceed  the  constitutional 
limit,  nor  may  it  exceed  two  mills  per  dollar  valuation.  The  levy  is  conditional 
also  upon  the  presentation  of  a petition  signed  by  a specified  number  of  taxpayer- 
voters  of  the  county,  and  upon  the  approval  of  the  proposed  tax  levy  at  a special 
election  called  under  the  provisions  of  Section  262.530  RSMo  1959 • 

The  disposition  of  the  funds  collected  from  the  tax  levy  is  controlled  by 
the  provisions  of  subsections  2 and  3 of  section  262.500  and  by  sections  262.510 
and  262.520  RSMo  1959*  Under  subsection  3 of  section  262. 500,  the  amount  of  the 
revenue  from  the  tax  levy  not  expended  in  any  year  is  to  be  retained  in  a special 
fund  for  the  purpose  of  section  262.500  in  succeeding  years.  That  is,  they  may 
be  used  for  the  purposes  set  forth  in  section  262. 500  and  for  no  other  purposes, 
and  they  are  to  be  retained  by  the  county  treasurer  in  a special  fund.  The 
treasurer  must  account  for  the  receipt  and  expenditure  of  the  revenue  collected 
under  sections  262. 500  to  262.540  as  provided  in  section  54.150  RSMo  1959* 

The  County  Budget  Law  is  comprised  of  sections  50-525  to  50.7^5  RSMo  1959 
and  RSMo  Supp.  1967*  Priorities  in  payments  and  classification  of  budget  items 
are  now  provided  by  sections  50*5^0  RSMo  Supp.  1967,  and  50.550  RSMo. 

Section  50.540  requires  that  the  budget  officer  of  the  county  receive 
"estimates  of  its  requirements  for  expenditures  and  its  corresponding  revenues 
for  the  next  budget  year  compared  with  the  corresponding  figures  for  the  last 
completed  fiscal  year  and  estimated  figures  for  the  current  fiscal  year"  from 
"each  department,  office,  institution,  commission  or  court  of  the  county." 
"Revenue"  is  defined  in  section  50*527  RSMo  Supp.  1967,  as  follows: 

"... the  ordinary  or  general  revenue  to  be  used  for 
the  current  expenses  of  the  county  regardless  of  the 
source  from  which  it  is  derived." 

Moreover,  the  first  sentence  of  section  5O.55O  states  that: 

"The  annual  budget  shall  present  a complete  finan- 
cial plan  for  the  ensuing  budget  year." 

The  purpose  of  the  Budget  Law  has  been  said  to  be  "to  regulate  the  usual 
operations  of  the  regular  departments  of  government  whose  needs  could  be  foreseen 
and  planned"  for  the  budget  period.  State  ex.  rel.  Armentrout  vs.  Smith,  353 
Mo.  486,  182  SW  2d  571  at  574  (1944).  It  is  to  compel  the  county  to  operate  on 
a cash  basis  and  not  to  obligate  the  county  beyond  its  revenues.  See  State  ex. 
rel.  Strong  vs.  Cribb,  364  Mo.  1122,  273,  SW  2d  246  (1954).  Another  function  of 
the  Budget  Law  is  to  give  the  public  an  opportunity  to  be  certain  that  funds  are 
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are  being  properly  allocated  and  spent.  This  is  suggested  by  the  provision  in 
section  50*540  subsection  5 for  public  hearings  by  the  budget  officer  "before 
preparation  of  the  budget  document." 

The  all-inclusive  nature  of  "revenue"  as  defined  in  the  Budget  Law,  and 
the  plain  demand  that  all  types  of  revenues  and  planned  expenditures  be  ac- 
counted for  in  section  50*550,  as  well  as  the  apparent  purposes  which  that 
Budget  Law  is  intended  to  carry  out,  compel  the  conclusion  that  the  funds  re- 
ceived under  sections  262. 500  to  262.540,  no  matter  how  restricted  and  closely 
accounted  for  these  funds  are  under  other  statutory  provisions,  are  neverthe- 
less included  within  the  Budget  Law. 

While  there  is  no  specific  provision  for  a class  comprising  tax  receipts 
from  this  special  levy,  the  budget  officer  is  free  to  provide  for  these  funds 
under  the  appropriate  heading  which  will  make  clear  their  purpose,  origin  and 
the  special  nature  of  the  fund  to  which  they  are  to  be  credited.  The  last  sen- 
tence of  section  50. 550,  "The  county  court  may  create  other  funds  as  are  neces- 
sary from  time  to  time"  would  seem  to  provide  ample  authority  for  such  a proce- 
dure . 


II.  Disposition  of  Fluids  Received 


The  disposition  of  revenue  received  under  the  provisions  of  Sections  262. 500 
to  262.540  RSMo  1959  is  controlled  primarily  by  subsections  2 and  3 of  section 
262.500  and  Sections  262.510  and  262.520.  Subsection  2 of  Section  262.500  states 
that  after  the  special  tax  is  levied, 

"...  one -half  of  which  levy  shall  be  set  aside  by  the 
county  court  and  distributed  ratably  to  the  exhibitors 
of  the  public  fairs  held  in  the  county,  for  the  purpose 
of  paying  premiums  to  exhibitors  of  (sic)  the  articles 
and  commodities  in  Section  262.500  to  262.540.  The 
other  one -half  of  which  levy,  in  the  judgment  and  dis- 
cretion of  the  court  may  be  used  for  the  purpose  of  pur- 
chasing grounds  or  erecting  suitable  building  for  such 
fair  purposes;  but  if  the  grounds  for  the  purposes  are 
owned  by  the  county,  or  leased  or  otherwise  secured  or 
obtained  for  such  uses,  then  the  other  one -half  may  be 
used  by  the  court  in  erecting  such  building.  If  it  is 
the  discretion  and  judgment  of  the  court  that  the  other 
one-half  of  the  levy  be  not  used  for  grounds  or  buildings 
then  the  whole  of  the  levy  may  be  used  for  paying  such 
premiums . If  the  petition  for  the  election  asks  that 
one -half  of  the  levy  be  devoted  to  acquiring  of  lands  or 
erecting  of  buildings,  then  the  proposition  submitted 
shall  contain  provisions  for  such  devotion;  and  if  the 
majority  favor  the  proposition,  then  the  court  shall  so 
expend  and  use  the  proceeds  of  the  one -half  of  the  levy." 

(Emphasis  added). 
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The  above  subsection  requires  that  there  be  two  separate  funds  between 
which  the  revenue  received  from  the  special  tax  levy  must  be  divided.  One- 
half  of  the  funds  must  be  put  in  a separate  mandatory  premium  fund.  The  remaining 
half  may  be  placed  in  a fairgrounds  fund.  The  use  of  the  latter  fund  depends 
upon  the  language  of  the  proposition  put  to  the  voters  in  the  election  under 
Sections  262.500  and  262.530.  If  the  proposition  states  that  one -half  of  the 
revenue  shall  be  placed  in  a fund  for  premiums,  and  one -half  of  the  revenue 
shall  be  placed  in  a fund  which  may  be  used  for  premiums,  or  for  the  acquisi- 
tion or  the  improvement  of  fairgrounds,  the  county  court  retains  its  discre- 
tion as  to  the  allocation  of  the  revenue  in  the  second  fund.  However,  if  the 
proposition,  following  the  language  of  the  petition  which  initiated  the  process 
leading  up  to  the  special,  election,  states  that  the  second  fund  will  be  used 
for  acquiring  lands  or  erecting  buildings,  then  the  county  court  retains  no 
discretion  as  to  the  allocation  or  use  of  that  fund,  either. 

The  use  of  surplus  remaining  in  the  hands  of  the  county  court  after  the 
holding  of  the  fair  is  controlled  by  subsection  3 of  section  262-500;  which  pro- 
vides as  follows: 

"If  the  surplus  remaining  out  of  the  proceeds  of  any 
levy  made  under  sections  262.500  to  2o2.5^0,  in  any 
year,  in  the  hands  of  the  county  treasurer  shall  con- 
stitute a fund  for  the  purposes  of  sections  262*500  to 
262.5^0,  and  may  be  used  either  as  premiums  offered  or 
advertising  for  exhibits  to  be  made  under  any  provision 
of  sections  262.500  to  262.5^0." 

The  money  remaining  on  hand  is  placed  in  a fund  which  may  be  used  either 
for  premiums  or  for  advertising.  Hie  listing  of  alternative  uses  rather  than 
a general  statement  as  to  the  county  court's  discretion  in  the  allocation  of 
this  surplus  between  advertising  and  the  other  uses  permitted  under  subsection. 

2 suggests  that  no  other  use  may  be  served  by  this  surplus  fund.  Thus,  without 
regard  to  the  required  or  discretionary  use  to  which  the  revenue  was  to  be  put 
originally  the  surplus  may  be  used  only  for  advertising  or  premiums.  Moreover, 
the  general  language  of  this  third  subsection  of  Section  262. 500  in  conjunction 
with  the  apparent  intention  of  the  legislature,  expressed  in  the  provisions  of 
Section  262. 500,  to  favor  the  vise  of  funds  for  premiums,  makes  it  seem  clear 
that  the  amount  in  the  surplus  fund  may  not  be  credited  to  the  mandatory  premium 
fund  for  the  purpose  of  determining  the  amount  to  come  into  that  fund  from  current 
tax  revenues.  That  is,  the  funds  to  be  set  up  under  subsection  ?.  Section  262. 500 
are  not  revolving  funds . 


CONCLUSION 


I.  It  is  the  opinion  of  this  office  that  revenue  collected  under  the  pro- 
visions of  Sections  262. 500  to  262.5^+0  RSMo  1959*  relating  to  public  fairs  held 
in  a county  is  subject  to  the  County  Budget  Law. 

II.  It  is  further  the  opinion  of  this  office  with  regard  to  such  revenue 

that: 


A.  The  revenue  must  be  divided  between  two  funds  in 
the  year  collected.  One  of  these  funds,  contain- 
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ing  one -half  of  the  total  revenue  collected  under 
the  tax  levy,  oust  be  used  for  premiums . 

B.  Neither  fund  under  the  provisions  of  subsection  2, 

Section  262. 500  is  a revolving  fund. 

C.  The  second  fund,  not  required  for  premiums  under 
the  provisions  of  subsection  2,  Section  262-500 
may  be  used  for  any  purpose  set  forth  in  subsec- 
tion 2 in  the  discretion  of  the  county  court. 

However,  if  the  proposition  submitted  to  the 
voters  in  the  election  under  subsection  1,  Sec- 
tion 262.500  and  Section  262.530  provides  that 
this  second  fund  shall  be  used  for  the  acquisi- 
tion or  the  improvement  of  fairgrounds,  then  the 
use  of  this  fond  shall  be  limited  to  those  pur- 
poses, and  the  county  court  shall  have  no  further 
discretion  as  to  its  use. 

D.  The  surplus  remaining  from  any  tax  levy  under  the 
provisions  of  subsection  3»  Section  262. 500  must 
be  used  for  advertising  or  for  premiums.  It  may 
not  be  used  for  the  acquisition  or  improvement  of 
fairgrounds . 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  my  Special 
Assistant,  Dennis  J.  Tuchler . 


JOHN  C.  DAN  FORTH 
Attorney  General 
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Answer  by  letter-Nowotny 


March  10,  1969 


OPINION  LETTER  NO.  I63 


iionorable  Eugene  ?.  lazzuca 
State  Representative 
67th  District 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Representative  Mazzuca: 

This  is  in  answer  to  your  request  for  an  ooinion  of  this  office 
concerning  the  question  whether  the  paoer  used  for  advertising  pur- 
poses in  a newspaoer  is  subject  to  sales  tax. 

The  controlling  provision  of  law  is  subdivision  7 of  subsection 
3 of  Section  lM.030,  RS.'Io  Supp.  19o7,  which  soecifically  exempts 
from  sales  tax: 

"Newsprint  used  in  newspapers  nublished  for 
dissemination  of  news  to  the  general  public ; " 

The  basic  rule  of  statutory  construction  i3  to  determine  the 
intent  of  the  legislature  from  the  words  used  if  possible;  and  to 
put  upon  the  language,  honestly  and  faithfully,  it3  plain  and  ra- 
tional meaning  and  to  nrornote  it3  object,  and  to  give  proper  con- 
sideration to  the  manifest  purpose  of  the  statute,  considered 
historically . A statute  imposing  a tax  should  be  construed  strictly 
against  the  taxing  authority,  while  an  exemption  statute  should  be 
construed  strictly  against  the  person  claiming  the  exemption.  The 
strict  construction  of  the  exemption  section  should  not  force  the 
conclusion  that  the  legislature  intended  other  than  that  which  it 
expressed  in  plain  language.  If  the  exemption  as  expressed  in  plain 
language  is  reasonable.  American  Bridge  Co.  v.  Smith,  35?  Mo.  ClC, 
179  S. W. 2d  12,  157  A.L.R.  798,  cert.  den.  323  U.S.  712. 

Newsprint  is  defined  by  Webster's  Third  Hew  International 
Dictionary  as: 
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’’cheap  machine-finished  paper  made  chiefly  from 
groundwood  with  a little  chemical  pulp  to  give 
strength  and  used  mostly  for  newspapers" 

Newspaper  is  defined  by  Webster's  Third  New  International  Dic- 
tionary a3: 

"1:  a paper  that  is  printed  and  distributed 

daily,  weekly,  or  at  some  other  regular  and 
usu.  short  interval  and  that  contains  news, 
articles  of  opinion  (as  editorials),  features, 
advertising,  or  other  matter  rerarded  as  of 
current  interest  * * 

The  plain  meaning  of  the  exemption  provision  Is  that  newsprint 
that  is  used  to  publish  newspapers  13  exempt  from  taxation.  The  re- 
mainder of  the  provision  merely  states  the  newspapers  which  oualify 
for  the  exemption,  that  13  newspapers  which  are  published  for  dis- 
semination of  news  to  the  general  public.  Therefore,  any  such  "news- 
paper" qualifies  for  the  exemption. 

It  is  common  knowledge,  a3  well  as  being  defined  so  In  Webster’s, 
that  a newspaper,  besides  printing  news,  also  contains  non-news 
information,  such  as  comics,  editorials,  columns,  historical  notes, 
and  miscellaneous  items  such  as  crossword  puzzles,  etc.,  as  well  as 
advertising.  The  fact  remains  that  it  is  a "newspaper"  that  is 
published,  in  spite  of  the  fact  that  the  "newspaper"  contains  such 
non-news  items . 

We  do  not  in  any  way  interpret  the  exemption  to  only  apply  to 
newsprint  used  for  the  actual  printing  of  straight  news.  It  is  our 
opinion  that  the  exemption  clearly  applies  to  all  of  a newspaper  as 
long  as  the  newspaper  i3  published  for  dissemination  of  news  to  the 
general  public. 


Yours  very  truly. 


JOHN  C.  DANPORTH 

Attorney  General 


-2- 


Answer  by  letter-Park 


March  10,  1969 


OPINION  LET  TE 1 NO.  1CH 


Honorable  Eugene  P.  Mazzuca 
Representative,  67th  District 
City  of  St.  Louis 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Representative  Mazzuca: 

This  will  acknowledge  receipt  of  your  letter  dated  February 
21,  1969,  requesting  an  opinion  on  several  matters  all  relating 
to  the  ownership  and  use  of  Catholic  church  school  property. 

More  particularly,  you  inquire: 

"*  * * DOE  55  THE  ARCHDIOCESE  LEADERS  HAVE  THE 
AUTHORITY  TO  CLOSE  ANY  SCHOOL  3UILT  AND  PAID 
FOR  COMPLETELY  BY  INDIVIDUAL  PARISHONERS  AND 
NEIGHBORHOOD  AND  OPERATED  FINANCIALLY  AND  COM- 
PLETELY WITHOUT  ANY  INTEREST  FREE  ASSISTANCE 
FROM  THE  ARCHDIOCESE?*  * *” 

AI30,  you  ask: 

'*  * *WHO  OWNS  THE  INDIVIDUAL  CHURCH,  SCHOOL 
AND  PARISH  PROPERTIES?  The  individual  parish- 
oners  who  have  completely  bought,  built  and 
maintained  these  properties  or  the  archdioces 
leadership)  who  have  been  appointed  by  the  Pone 

as  a result  of  the  religious  structure  of  rank?* 

» *»*" 

Among  the  statutory  duties  assigned  to  the  Attorney  General 
Is  that  of  rendering  opinions  to  certain  public  officials  concerning 
their  official  duties.  Section  27.0^0,  RSMo  1955,  states: 
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’’When  required,  he  [Attorney  General]  shall 
give  his  opinion,  in  writing,  * 5 * to  the 
reneral  assembly,  or  to  either  house,  and 
to  the  governor,  secretary  of  state,  auditor, 
treasurer,  commissioner  of  education,  grain 
warehouse  commissioner,  superintendent  of 
insurance,  the  state  finance  commissioners, 
and  the  head  of  any  state  department,  or  any 
circuit  or  prosecuting  attorney  upon  any 
question  of  law  relative  to  their  respective 
offices  or  the  discharge  of  their  duties." 

As  a general  rule,  the  duty  of  the  Attorney  General  is  to 
advise,  upon  request,  3tate  officers  and  various  state  department 
heads  and  other  officials  as  to  legal  questions  concerning  their 
official  conduct,  and  ordinarily  the  giving  of  an  opinion  -..’ill  be 
refused  except  as  provided  for  by  constitutional  or  statutory  re- 
quirement s . 7_  C . J . S v , Attorney  General,  Section  C. 

Likewise,  this  office  has  previously  taken  the  position  that 
the  Attorney  General  i3  not  permitted  by  Section  27.0*10,  PiSMo  1959, 
to  give  advice  to  private  individuals.  Opinion  Attorney  General 
Np_.  15,  Cave,  4-10-50. 

The  questions  raised  in  your  letter  relative  to  the  ownership 
and  use  of  Catholic  church  properties  appear  to  be  private  rather 
than  public  matters.  For  this  reason,  an  opinion  on  the  several 
questions  raised  in  your  letter  cannot  he  rendered. 

Yours  very  truly. 


JOHN  C.  DAMFOdTH 

Attorney  General 


Enclosure:  Op.  ?fo.  15 

4-10-50,  Cave 
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SCHOOLS:  (1)  School  districts  may  form 

SCHOOL  BOARDS:  and  contribute  funds  to  a volun- 

tary association  consisting  of 
several  school  districts,  provided 
that  the  activities  or  the  asso- 
ciation are  within  the  powers  of  the  participating  school  districts. 

(2)  An  association  so  formed  may  emnloy  and  compensate  a person 
with  the  title  of  executive  director,  out  of  funds  contributed  by 
the  participating  districts. 

(3)  The  said  association  may  take  part  in  activities  in  sunport  of 
or  in  opposition  to  legislation  affecting  the  participating  school 
districts. 


OPINION  NO.  167 
July  10,  1969 

Honorable  Robert  H.  Branom 
State  Representative 
Room  //^07B  - 35th  District 

State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Representative  Branom: 

This  official  opinion  is  issued  in  resnonse  to  your  renuest  of 
recent  date  in  which  you  ask  the  following  questions: 

1.  Whether  there  is  legal  authority  permitting 
school  districts  in  St.  Louis  County  to  Join  and  con- 
tribute to  an  organization  known  as  the  Cooperating 
School  Districts  for  the  St.  Louis  Suburban  Area; 

2.  Whether  such  an  organization  "can  use  school 
runds  for  the  salary  of  an  executive  director;"  and 

3.  Whether  the  organization  "can  take  part  in 
legislative  action  on  specific  legislative  proposals." 


It  is  convenient  to  consider  the  third  question  f'irst . Such 
question  is  as  to  the  validity  of  expenditure  of  school  funds  for 
legislative  activities. 

Although  the  earlier  cases  showed  some  diversity  of*  opinion, 
the  more  recent  cases  hold  that  a local  governmental  unit  is  not 
prohibited  from  spending  money  for  the  purpose  of  supporting  or  op- 
posing legislative  proposals  affecting  its  interest.  The  cases  are 
collected  in  15  McOuillan,  Municipal  Corporations  (3d.  ed.),  Sec- 
tion 39.23.  No  Missouri  cases  are  cited. 
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In  Reilly  v.  Ozzard,  33  N.J.  529,  166  A.  2d  360  (I960),  the 
Supreme  Court  of  New  Jersey  stated: 

"That  local  government  has  the  right  to  seek  or 
to  oppose  legislation  affecting  its  interests  is 
settled.  ..." 

In  Hays  v.  City  of  Kalamazoo,  316  Mich.  *J**3,  25  NW  2d  787 
(19**7),  the  Supreme  Court  of  Michigan  held  that  a city  could  nay 
dues  to  an  organization  known  as  the  Michigan  Municinal  League, 
which  concerned  itself  with  legislative  matters  and  other  matters 
of  interest  to  cities. 

In  Schuerman  v.  State  Board  of  Education,  28*1  Ky  556,  1*15 
SW  2d  *12  (19^0)  the  Court  of  Appeals  of  Kentucky  held  that  a school 
district  could  pay  dues  to  the  Kentucky  School  Boards  Association, 
which  had  the  purpose,  among  others,  to  "Work  for  educational  leg- 
islation that  will  promote  the  best  educational  interests  of  the 
children  of  Kentucky."  The  case  is  particularly  heln^ul  here 
because  Kentucky  has  a constitutional  provision  relating  to  school 
funds  which  is  similar  to  Article  IX,  Section  5 of  the  Constitu- 
tion of  Missouri.  (See  below) 

It  is  common  knowledge  that  cities,  counties  and  other  local 
governmental  units  retain  legislative  representatives  and  sponsor 
legislative  programs.  Under  current  conditions  these  local  units 
have  important  business  with  the  legislature.  We  perceive  no  rea- 
son for  distinguishing  between  municipalities  and  school  districts. 
We  are  confident  that  the  Missouri  courts  would  follow  the  line  of 
authorities  Just  cited  and  would  hold  that  a school  district  may 
engage  in  legislative  activities  without  violating  Article  IX, 
Section  5,  which  provides  that  the  state  public  school  fund: 

"...  shall  be  faithfully  appropriated  for  estab- 
lishing and  maintaining  free  public  schools,  and 
for  no  other  uses  or  purposes  whatsoever." 


Since  legislation  may  be  of  great  importance  in  the  establish- 
ment and  maintenance  of  free  public  schools,  the  expenditure  of 
school  funds  in  relation  to  legislation  affecting  tne  school  dis- 
trict Is  an  expenditure  for  school  purposes. 

Your  second  question  asks  whether  school  districts  can  form 
and  contribute  to  an  association. 

Since  school  districts  may  expend  their  funds  in  connection 
with  legislation,  they  may  combine  and  cooperate  with  other  dis- 
tricts for  this  purpose. 
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The  cases  of  Hays  v.  City  of  Kalamazoo,  and  Schuerman  v.  State 
Board  of  Education,  both  cited  above,  are  lmnortant  with  regard  to 
this  question.  The  former  upheld  a contribution  to  a municipal 
league  by  a city,  and  the  latter  dealt  with  a contribution  to  an 
association  of  school  boards  by  a local  school  district.  Both  courts 
permitted  the  contributions,  without  express  statutory  authority 
for  the  establishment  of  the  association. 

The  authority  for  cooperation  is  ever  stronger  in  Missouri  by 
reason  of  Section  70.220  RSMo  which  reads  as  follows: 

"Any  municipality  or  political  subdivision  of 
this  state  . . . may  contract  and  cooperate  with 
any  other  municipality  or  Dolitical  subdivision.  . . 
for  a common  service-  provided  that  the  subject 
and  purposes  of  any  such  cooperative  action  made 
or  entered  into  by  such  municipality  or  political 
subdivision  shall  be  within  the  scope  o^  the 
powers  of  such  municipality  or  political  subdiv- 
ision. ..." 


The  statute  was  adopted  to  implement  Section  16  of  Article 
VI,  of  the  Constitution  of  Missouri,  which  contains  similar  lan- 
guage. Section  70.210(2)  RSMo  Supp.  1967,  provides  that  a school 
district  is  a "political  subdivision  of  the  state"  within  the  mean- 
ing of  Section  70.220  and  related  sections  of  the  statutes. 

The  formation  of  a voluntary  association  is  an  appropriate 
means  for  cooperation,  particularly  for  districts  limited  in  size 
and  resources.  We  see  no  reason,  therefore,  why  school  districts 
could  not  form  such  an  association  to  carry  on  legislative  activi- 
ties and  other  activities  which  would  be  proper  for  the  individual 
districts . 

Your  request  does  not  indicate  any  purpose  ror  the  Cooperating 
School  Districts  of  the  St.  Louis  Suburban  Area,  other  than  for 
activities  relating  to  legislation.  We  exoress  no  opinion  as  to 
the  propriety  of  any  other  activities,  exceot  to  observe  that  the 
association  could  engage  in  only  such  activities  as  would  be  within 
the  powers  of  the  individual  districts. 

Your  third  question  asks  whether  the  association  can  compen- 
sate an  executive  director. 

Since  the  several  districts  have  the  authority  to  form  a vol- 
untary association  for  proper  purposes  within  their  powers,  the  as- 
sociation may  employ  and  compensate  persons  in  the  pursuit  of  its 
objectives.  There  is  no  reason  why  the  association  could  not  give 
a person  so  employed  the  title  of  "Executive  Director"  or  any  other 
title  deemed  appropriate.  The  conferral  of  the  title,  o**  course, 
would  not  give  him  any  authority  either  on  behalf  of  the  associa- 
tion or  on  behalf  of  the  participating  districts,  except  such  as  is 
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specifically  conferred  upon  him. 


CONCLUSION 

It  is  the  opinion  of  this  office  that: 

1.  School  districts  may  form  and  contribute  funds  to 

a voluntary  association  consisting  of  several  school  districts, 
provided  that  the  activities  of  the  association  are  within  the 
powers  of  the  participating  school  districts. 

2.  An  association  so  formed  may  employ  and  compensate 
a person  with  the  title  of  executive  director,  out  of  funds 
contributed  by  the  participating  districts. 

3.  The  said  association  may  take  part  in  activities 
in  support  of  or  in  opposition  to  legislation  affecting  the 
participating  school  districts. 


The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Special  Assistant,  Charles  B.  Blackmar. 

-.Yours  very  Irnlv  3 

JOHN  C.  DANFORTH 
Attorney  General 


RESIDENCE:  Residence  requirements  for  a commis- 

KANSAS  CITY  AREA:  sloner  of  the  Kansas  City  Area  Trans- 

TRANS PORT AT ION  DISTRICT:  portation  District  Authority  as  the 

AUTHORITY:  representative  of  a particular  county 

are  met  by  a person  who  is  legally 
entitled  to  vote  in  such  county.  Voting  residence  depends  on  the 
intent  of  an  individual  and  3uch  Intent  is  determined  by  his  acts 
as  well  as  his  statements. 


OPINION  NO.  168 


August  7>  1969 


Honorable  Carl  D.  Gum 
Prosecuting  Attorney 
Cass  County  Court  House 
Harrisonville,  Missouri  64701 

Dear  Mr.  Gum: 

This  is  in  response  to  your  request  for  an  opinion  from  this 
office.  The  first  question  is  as  follows: 

1.  Is  voting  residence  in  a county  sufficient 
to  meet  the  residence  requirements  in  Chapter  238, 

RSMo  Cum.  Supp.  1967,  for  a commissioner? 

Chapter  238,  RSMo  Cum.  Supp.  1967,  provides  for  the  estab- 
lishment of  the  Kansas  City  Area  Transportation  District  Authority 
pursuant  to  an  inter-state  compact  between  the  states  of  Missouri 
and  Kansas.  The  commissioners  who  make  up  the  authority  are 
charged  with  the  planning  and  development  of  transportation 
facilities  in  an  area  which  Includes  the  Missouri  counties  of 
Cass,  Clay,  Jackson  and  Platte,  and  the  Kansas  counties  of  Johnson, 
Leavenworth  and  Wyandotte.  Under  Article  V of  the  compact: 

"The  Authority  shall  consist  of  ten  Commissioners, 
five  of  whom  shall  be  resident  voters  of  the  state 
of  Missouri  and  five  of  whom  shall  be  resident 
voters  of  the  state  of  Kansas.  All  Commissioners 
shall  reside  within  the  District,  the  Missouri 
members  to  be  chosen  by  the  State  of  Missouri  and 
the  Kansas  members  by  the  State  of  Kansas,  in  the 
manner  and  for  the  terms  fixed  by  the  Legislature 
of  each  State  except  as  herein  provided." 

The  appointment  of  the  Missouri  commissioners  is  controlled 
by  Section  238. 060,  RSMo  Cum.  Supp.  1967,  subsection  1,  para- 
graphs ( 1 ) and  ( 2 ) : 
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"(l)  There  shall  be  five  commissioners  ap- 
pointed from  within  the  district  established 
by  the  compact  and  at  least  three  of  said 
commissioners  shall  reside  with  the  city  of 
Kansas  City,  Missouri; 

(2)  Within  thirty  days  after  October  13,  1965, 
by  majority  vote  of  each  county  court  from  Cass, 

Clay,  Jackson,  and  Platte  counties  there  shall 
be  submitted  to  the  governor  a panel  of  three 
qualified  persons  who  reside  in  their  respective 
counties  and  on  each  panel  from  Clay,  Jackson 
and  Platte  counties  at  least  one  person  shall 
reside  within  the  city  of  Kansas  City.  The 
mayor  of  Kansas  City,  Missouri,  with  the  ap- 
proval of  a majority  of  the  members  of  the  city 
council  of  the  city  of  Kansas  City  shall  submit 
to  the  governor  a panel  of  three  qualified  per- 
sons who  reside  within  the  city  of  Kansas  City, 
the  governor  within  thirty  days  thereafter  shall 
appoint  with  the  advice  and  consent  of  the 
senate  one  commissioner  from  each  panel  so  sub- 
mitted; * * *" 

Section  238.070  provides: 

"All  commissioners  so  appointed  shall  be  quali- 
fied voters  of  the  state  of  Missouri  and  shall 
reside  within  the  district  established  by  the 
compact  and  within  the  county  or  city  from  which 
appointed.  No  commissioner  shall  have  a direct 
or  indirect  financial  interest  in  any  property 
acquired  by  the  Kansas  City  area  transportation 
authority. " 

Thus,  the  commissioner  must  be  a "voting  resident"  of 
Missouri  and  he  must  "reside"  in  the  county  from  which  he  is 
chosen.  In  the  case  of  Platte,  Jackson  and  Clay  counties,  at 
least  two  of  the  three  commissioners  must  reside  also  in 
Kansas  City. 

While  "voting  residence"  has  not  been  defined  in  the  statute, 
the  sufficiency  of  residence  for  the  purpose  of  voting  has  been 
the  subject  of  judicial  decision.  Domicile  is  sufficient  in 
Missouri  to  allow  a person  to  vote  in  the  state  even  though  he 
may  set  up  a temporary  residence  elsewhere.  Lankford  v.  Gebhart. 
130  Mo.  621  (l895).  In  general,  however,  rules  with  regard  to 
"voting  residence",  whether  in  the  state  or  in  a subdivision  of 
the  state,  generally  assure  that  the  voter  has  a sufficient  con- 
nection with  the  place  where  he  votes  to  be  concerned  and  informed. 


2 


Honorable  Carl  D.  Gum 


Hence,  residence  sufficient  under  the  laws  of  Missouri  to  vote 
should  assure  a sufficient  connection  between  a person  and  a com- 
munity to  allow  the  former  to  provide  minimally  Informed  and  con- 
cerned participation  by  him  in  Its  affairs,  and  representation  of 
its  interests  by  him  in  a legislative  or  administrative  agency. 

The  apparent  purpose  of  the  legislature  in  requiring  that  a 
commissioner  "reside"  in  the  county  from  which  he  is  chosen  is  to 
provide  for  the  most  effective  representation  of  the  interests 
of  the  political  units  involved  in  the  transportation  district. 

The  preference  for  residence  in  Kansas  City  on  the  part  of  at 
least  three  and  possibly  four  commissioners  merely  reflects  the 
probability  that  Kansas  City  will  be  most  affected  by  the  oper- 
ations of  the  Authority.  This  in  no  way  detracts  from  the  pur- 
pose of  giving  all  of  the  four  counties  adequate  representation. 

If  the  residence  of  the  commissioner  is  a mere  technicality,  re- 
flecting only  a tenuous  connection  with  the  county  he  represents, 
the  purpose  of  the  statutory  requirement  of  "residence"  is  defeated. 
"Voting  residence"  would  seem  to  satisfy  the  requirements  of 
Section  238. 070. 

The  second  question  of  the  opinion  request  is  as  follows: 

2.  If  your  answer  to  the  preceding  question 
Is  negative,  is  a voting  residence  alone  suf- 
ficient to  allow  a person  who  has  been  appoint- 
ed a commissioner  to  maintain  the  office  or.  If 
the  person  so  appointed  moves  out  of  the  county 
from  which  he  was  appointed,  must  such  office 
be  declared  vacant? 

We  are  unable  to  give  an  opinion  on  whether  the  commissioner 
in  question  Is  a legal  resident  voter  in  Cass  County  because  that 
depends  upon  many  factors  that  have  not  been  determined  or  made 
known  to  us  at  this  time. 

Section  1.020,  RSMo,  provides  rules  for  construing  certain 
words  used  In  the  statutes  and  provides: 

"9.  'Place  of  residence'  means  the  place  where 
the  family  of  any  person  permanently  resides  In 
this  state,  and  the  place  where  any  person  hav- 
ing no  family  generally  lodges;" 

In  Barrett  v.  Parks,  180  S.W.2d  663,  the  court  held  that  the 
word3  "permanently  reside"  as  used  in  the  above  statute  are  not 
used  in  the  sense  that  "residence"  may  never  be  changed  but  that 
there  exists  no  present  Intention  to  change  it.  It  further  held 
that  one  may  not  reside  in  more  than  one  place  for  the  purpose 
of  voting  and  that  conduct  is  an  important  factor  in  determining 
intention  since  actions  speak  louder  than  words  and  if  there  is 
a discrepancy  between  declarations  of  intention  and  acts,  the  de- 
clarations yield  to  the  conclusion  to  be  drawn  from  the  acts. 
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In  State  v.  Mueller , 388  S.W.2d  53 > the  Issue  before  the 
court  was  whether  a person  elected  alderman  from  the  21st  ward 
in  the  city  of  St.  Louis  was  a resident  of  3uch  ward  at  the  time 
he  was  elected.  He  contended  his  legal  residence  was  38OI  A 
Lee  Street  in  the  21st  ward,  where  he  and  his  wife  were  registered 
to  vote  and  where  he  had  a furnished  apartment  above  a drug  store 
owned  and  operated  by  his  brothers.  Some  time  prior  to  the  elect- 
ion, he  bought  a home  located  at  1632  Veronica  Avenue  in  the  1st 
ward  where  he  and  his  family  lived  and  where  he  usually  goes  after 
work  to  eat  and  sleep.  The  court  in  discussing  the  question  of 
intent  stated  that  a person  cannot  live  in  one  place  and  by 
force  of  imagination  constitute  some  other  place  his  place  of 
abode;  the  actual  residence  controls  and  no  formula  which  ignores 
the  householder's  good  faith  or  lack  of  it,  or  the  purpose  for 
which  his  claim  of  domicile  is  made,  or  which  facilitates  the 
concealment  of  those  factors,  will  satisfy  the  demands  of  the  law. 
The  court  held  that  although  residence  is  largely  a matter  of 
intention,  it  is  not  entirely  a matter  of  intention  and  that  in- 
tention when  considered  by  itself  separate  and  apart  from  evidence 
of  some  act  or  acts  in  conformity  with  such  intention  is  never 
sufficient  to  establish  the  ultimate  fact  of  residence.  Then  too, 
a person's  testimony  as  to  his  intention  is  simply  a statement 
designed  to  create  evidence  of  it.  As  it  must  be  accepted  on 
faith,  it  should  be  received  with  caution;  and  when  In  conflict 
with  the  other  evidence  on  the  subject,  ought  always  to  be  sub- 
ordinated to  It.  Thus,  the  rule  has  evolved  that  where  the  be- 
havior of  the  householder  is  at  odds  with  his  professed  intent, 
the  former  will  control  - for  actions  speak  louder  than  words. 

The  court  held  in  the  above  case  that  Mueller  was  not  a 
resident  of  the  21st  ward  and  his  voter  registration  from  that 
address  was  improper;  that  since  the  residence  requirement  with 
respect  to  any  public  office  Is  mandatory,  the  judgment  of  ouster 
by  the  trial  court  was  proper. 

The  mere  fact  that  this  person  may  vote  or  be  registered 
for  voting  In  Cass  County  does  not  of  Itself  establish  legal  voting 
residence  in  Cass  County.  It  Is  also  possible  that  he  may  vote 
in  Cass  County  although  legally  speaking  he  may  not  be  entitled 
to  vote  in  that  county  - State  v.  Mueller,  supra. 

The  fact  that  the  statute  under  consideration  does  not  ex- 
pressly provide  that  a change  of  residence  forfeits  the  office 
is  not  Important.  In  State  ex  rel  v.  Donworth,  127  Mo.  App. 

377*  the  court  held  that  when  an  alderman  moved  out  of  his  ward 
he  forfeited  his  office  although  the  statute  was  silent  about  a 
forfeiture . 

As  heretofore  stated,  no  definite  opinion  can  be  issued  by 
this  office  as  to  whether  the  commissioner  in  question  Is,  or  is 
not,  eligible  for  the  office  of  commissioner  of  the  Kansas  City 
Transit  Authority.  This  statement  that  he  considers  Cass  County 
as  his  residence,  and  that  he  intends  to  vote  in  Cass  County  may, 
or  may  not,  support  his  contention  as  to  his  legal  residence 
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depending  upon  other  factors  that  must  be  considered.  Consider- 
ation should  be  given  as  to  where  his  personal  property  Is  assessed, 
whether  he  owns  or  sold  his  home  in  Cass  County,  whether  he  still 
maintains  a place  to  eat  and  sleep  in  Cass  County,  whether  his 
employment  in  Kansas  City  is  for  a definite  period  of  time  or 
merely  temporary,  whether  he  has  purchased  property  in  Kansas  City 
and  any  other  elements  that  should  be  considered  in  determining 
the  legal  residence. 


CONCLUSION 

It  Is  the  opinion  of  this  office  that  the  residence  require- 
ments for  a commissioner  of  the  Kansas  City  Area  Transportation 
District  Authority  as  the  representative  of  a particular  county 
are  met  by  a person  who  Is  legally  entitled  to  vote  in  such  county. 
Voting  residence  depends  on  the  intent  of  an  individual  and  such 
Intent  is  determined  by  his  acts  as  well  as  his  statements. 

The  foregoing  opinion,  which  I hereby  approve,  has  been  pre- 
pared by  my  assistant  Moody  Mansur. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 
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The  operator  of  a motor  vehicle  on 
the  public  highways  who  loses  con- 
trol and  goes  off  the  highway  and 
causes  damage  to  another's  property 
in  excess  of  $100  must  file  a re- 
port under  Section  303.0^0,  RSMo 
1959- 


OPINION  NO.  170 

April  2k,  1969 


Honorable  Gene  Thompson 
Prosecuting  Attorney 
Nodaway  County 
Court  House 

Maryville,  Missouri  6kk68 
Dear  Mr.  Thompson: 

This  is  in  answer  to  your  request  for  an  opinion  of  this 
office  concerning  the  question  whether  the  operator  of  a motor 
vehicle  which  runs  off  a public  highway  and  causes  death,  in/juries, 
or  property  damage  on  private  property  is  required  to  file  proof 
of  financial  responsibility  under  Chapter  303,  RSMo.  The  facts 
of  the  accident  are  that  the  driver  of  the  motor  vehicle  in  question 
was  violating  certain  traffic  regulations  on  the  public  highways 
and  when  pursued  by  police  officers  the  driver  attempted  to  evade 
arrest  and  in  doing  so  lost  control  of  the  motor  vehicle,  and  said 
vehicle  left  the  public  highway,  entered  private  property,  and 
caused  in  excess  of  $100  damage  to  another's  property. 

Section  303.0^0,  RSMo  1959,  requires  the  filing  of  a report 
with  the  Director  of  Revenue  by  persons  involved  in  a motor  vehicle 
accident.  This  section  reads  in  part  as  follows: 

"The  operator  of  every  motor  vehicle  which  is 
in  any  manner  involved  in  an  accident  within 
this  state,  upon  the  streets  or  highways  there- 
of, in  which  any  person  is  killed  or  injured 
or  in  which  damage  to  property  of  any  one  per- 
son, Including  himself,  in  excess  of  one 
hundred  dollars  is  sustained,  shall  within 
ten  days  after  such  accident  report  the  matter 
in  writing  to  the  director.*  * *" 
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After  receipt  of  reports  filed  pursuant  to  Section  303.0^0  the 
Director  of  Revenue  is  required  by  Section  303.030,  RSMo  Supp.  1967, 
to  take  certain  action  within  certain  time  limits  based  upon  the 
information  filed  in  the  reports. 

Therefore,  the  answer  to  your  question  depends  on  whether  a 
report  must  be  filed  pursuant  to  Section  303 . 040.  Such  answer  turns 
on  whether  the  accident  occurred  upon  the  streets  or  highways  of 
Missouri . 

Street  or  highway  is  defined  in  Section  303-020(13),  RSMo  Supp. 
1967,  as: 

"*  * *the  entire  width  between  property  lines 
of  every  way  or  place  of  whatever  nature  when 
any  part  thereof  is  open  to  the  use  of  the 
public,  as  a matter  of  right,  for  purposes  of 
vehicular  traffic." 

The  Supreme  Court  of  Missouri  in  considering  various  provisions 
of  the  Motor  Vehicle  Safety  Responsibility  Law  said  in  City  of  St. 
Louis  v.  Caroenter,  Mo.,  341  S.W.2d  786,  788,  87  A.L.R.2d  1219: 

"[1]  Statutes  enacted  for  the  protection  of 
life  and  property,  or  which  introduce  some 
new  regulation  conducive  to  the  public  good, 
are  considered  remedial  in  nature  and  are 
generally  given  a liberal  construction.  . . . 

"[2]  The  purpose  of  The  Motor  Vehicle  Safety 
Responsibility  Law  is  to  protect  the  public 
from  injury  or  damage  by  the  operation  of 
motor  vehicles  upon  the  public  highways  and 
to  that  extent  it  is  remedial.  . . . The  Law 
necessarily  provides  for  sanctions  as  a means 
of  its  enforcement. 

"[3,4]  Where  a statute  is  both  remedial  and 
penal,  remedial  in  one  part  while  penal  in 
another,  it  should  be  considered  a remedial 
statute  when  enforcement  of  the  remedy  is 
sought  and  penal  when  enforcement  of  the 
penalty  is  sought.  ..." 

We  believe  that  the  clear  intent  of  the  statute  is  to  insure 
that  damages  caused  by  reckless  and  negligent  operation  of  auto- 
mobiles be  recovered  and  persons  causing  damage  be  required  to 
show  financial  responsibility  before  they  are  allowed  to  continue 
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driving  and  that,  therefore,  it  should  be  liberally  construed  in 
determining  whether  an  accident  occurs  on  the  highway  when  the  car 
is  negligently  driven  so  as  to  go  off  the  highway  and  cause  damage 
on  private  property. 

The  term  accident  has  been  defined  many  times  under  the  Work- 
men’s Compensation  Law.  The  Court  in  Bauer  v.  Independent  Stave 
Company,  Mo.App.,  417  S.W.2d  693  , 696  said: 

" * * *To  sustain  this  burden,  the  employee 

must  not  only  show  he  suffered  an  injury,  but 

additionally  must  show  the  injury  resulted  from 
an  accident  arising  out  of  and  in  the  course 
of  his  employment  within  the  meaning  of  the  Act. 

* * * An  ’accident’  under  the  law  is  'an  un- 
expected or  unforseen  event  happening  suddenly 
and  violently.'  It  is  not  the  'injury'  itself, 
but  the  cause  of  the  injury.  The  injury  is 
the  result  produced  by  the  accident  and  the 
cause  of  the  injury  must  be  accidental  to  be 
compensable.*  * *" 

The  word  accident  as  used  in  automobile  liability  policies  re- 
quiring notice  of  any  accident  to  be  given  to  the  insurer  as  a 
condition  precedent  to  liability  means  an  untoward  an  unforseen 
occurrence  in  the  operation  of  the  automobile  which  results  in  in- 
jury to  the  person  or  property  of  another.  Ohio  Casualty  Ins.  Co. 
v.  Marr,  10th  C.C.A.,  98  F.2d  973,  975.  Such  meaning  to  the  term 
accident  does  not  exclude  an  injury  caused  by  negligence.  American 
Indemnity  Co.  v.  Jamison,  Tex.  Civil  App . , 62  S.W.2d  197,  198. 

From  the  facts  presented  to  us  it  appears  clear  that  the  damage 
occurred  off  the  public  highway  but  that  the  negligence  or  cause 
of  the  damage  occurred  on  the  public  highway.  See  Winford  v.  Barsi, 
D.C.W.D.Mo.,  92  F.Supp.  110;  Rogles  v.  United  Rys.  Co.,  Mo.,  232 
S.W.  93;  Dodson  v.  Maddox,  et  al,  359  Mo.  742,  223  S.W.2d  434,  and 
Hay  v.  Ham,  Mo.App.,  364  S.W. 2d  118. 

Therefore,  it  is  our  opinion  that  under  Section  304.040  there 
was  an  accident  upon  the  highways  of  Missouri  in  which  there  was 
property  damage  to  another. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  the  operator  of  a motor 
vehicle  on  the  public  highways  who  loses  control  and  goes  off  the 
highway  and  causes  damage  to  another's  property  in  excess  of  $100 
must  file  a report  under  Section  303.040,  RSMo  1959. 
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The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Walter  W.  Nowotny,  Jr. 


JOHN  C.  DANPORTH 
Attorney  General 
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Answer  by  Letter  (Nowotny) 


December  5>  19^9 


OPINION  LETTER  NO.  172 


Honorable  E.  J.  Cantrell 
Representative  - 33rd  District 
3406  Airway 

Overland,  Missouri  63114 


Dear  Mr.  Cantrell: 

This  letter  is  in  response  to  your  opinion  request  in  which 
you  ask  concerning  the  authority  of  law  enforcement  officers  to 
enter  upon  private  property  for  the  purpose  of  issuing  summons 
without  warrants.  Upon  further  clarification,  you  advise  that 
your  question  concerns  situations  where  police  officers  are  going 
onto  private  property  to  issue  violations  for  failure  to  display 
city  stickers.  The  provisions  concerning  such  municipal  vehicle 
license  taxes  are  found  in  Section  301.3^0,  RSMo  1959* 

You  have  not  indicated  whether  or  not  the  situations  con- 
cern automobiles  located  on  or  off  private  property;  and,  there- 
fore, we  will  consider  both  possible  situations. 

Assuming  that  the  vehicle  is  located  upon  private  property, 
it  is  our  view  that  it  would  be  an  unreasonable  search  for  the 
officer  to  enter  upon  such  private  property  without  permission 
for  the  purpose  of  inspecting  the  vehicle  and  determining  whether 
or  not  said  vehicle  had  a city  sticker. 

In  this  respect  we  note  that  Professor  Scurlock  in  29 
K.C.L.Rev.  1961,  p.  242,  "Searches  and  Seizures  in  Missouri" 
at  p.  299  states: 

"The  protection  of  the  guarantee  against 
unreasonable  searches  and  seizures  is 
particularly  thrown  around  the  dwelling 
place,  whether  it  is  a mansion  or  a room 
in  a boarding  house.  The  ’curtilage' 
appears  to  be  likewise  protected,  but 
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premises  not  within  the  'curtilage'  do 
not  come  within  the  meaning  of  the  con- 
stitutional provisions.  No  warrant  is 
needed  to  search  fields  and  other  lands 
not  in  close  proximity  of  a dwelling." 

In  State  v.  Egan,  272  S.W.2d  719  (1954)  the  Springfield 
Court  of  Appeals  stated  at  page  724: 

"Our  Supreme  Court  long  ago  pointed  out 
that  'A  line  of  cases  also  hold  that  though 
(defendant)  be  the  owner  of  the  premises 
searched,  still  those  premises  must  be  with- 
in the  curtilage,  and  if  they  are  not  they 
do  not  come  within  the  meaning  of  the  con- 
stitutional provision.'  State  v.  Fenley, 

309  Mo.  520,  275  S.W.  36,  40(7).  'Curti- 
lage' is  defined  as  'the  inclosed  space  of 
ground  and  buildings  immediately  surround- 
ing a dwelling  house'  (Black's  Law  Dic- 
tionary, 4th  Ed.,  p.  460)  or  as  'a  yard, 
courtyard,  or  piece  of  ground,  included 
within  the  fence  surrounding  a dwelling 
house'  (Webster's  New  International  Dic- 
tionary, 2nd  Ed.,  p.  649).  Like  defini- 
tions were  approved  in  State  v.  Hecox,  83 
Mo.  531 j 536.  And,  although  in  its  pro- 
per legal  signification  it  may  no  longer 
be  necessary  that  the  area  be  fenced  or  en- 
closed (see  10  Words  and  Phrases,  Curti- 
lage, p.  712),  curtilage  ''is  still  a right 
which  goes  only  with  a dwelling  house  as 
that  term  is  commonly  used  and  understood' 
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The  protection  against  unlawful  search  of  course  extends 
only  to  one  having  a possessory  interest  in  the  place  searched. 

State  v.  Askew,  331  Mo.  684,  56  S.W. 2d  52  (1932). 

In  those  instances  where  the  vehicle  is  located  on  public 
property,  the  officer  while  passing  can  readily  observe  whether 
or  not  the  vehicle  has  a city  sticker.  By  checking  with  his  dis- 
patcher, he  can  then  determine  whether  or  not  the  automobile  is 
registered  to  a resident  of  the  city.  If  the  officer  determines 
that  such  automobile  does  not  have  a required  sticker,  may  issue 
a summons  which  is  part  of  the  uniform  traffic  ticket  set  out  in 
Supreme  Court  Rule  37.1162.  In  our  view,  it  is  entirely  proper 
that  he  then  enter  upon  the  premises  of  the  individual  and  issue 
the  summons  to  the  owner.  Once  the  officer  has  made  a determination 
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by  personal  observation,  that  a violation  of  the  city  ordinance 
exists,  he  may  follow  through  to  the  front  door  of  the  dwelling 
place  and  issue  the  summons  to  the  owner  of  the  automobile. 

In  analyzing  the  general  situation,  we  wish  to  make  note  of 
several  important  facts.  First  of  all,  we  join  in  the  view  ex- 
pressed in  the  article,  "Arrest  in  Missouri"  29  K.C.L.Rev.  1961, 
by  Professor  Scurlock  that  officers  of  the  different  classes  of 
municipalities  are  permitted  by  law  to  arrest  for  violations  of 
the  laws  of  the  municipalities  committed  in  the  presence  of  the 
officer.  The  cities  to  which  you  refer  do  permit  arrest  for 
violation  of  municipal  ordinances  when  such  violations  are  com- 
mitted in  the  presence  of  the  officer.  City  auto  sticker  vio- 
lations which  are  observed  by  the  police  officer  are,  in  our 
view,  violations  committed  in  his  presence  and  uniform  summonses 
may  be  issued  therefor. 

We  wish  to  emphasize,  as  pointed  out  by  Professor  Scurlock 
at  page  172  of  the  cited  article,  that  a statute  purporting  to 
authorize  arrest  upon  mere  suspicion  would  undoubtedly  be  uncon- 
stitutional. The  statutes  authorize  the  police  officers  in 
Kansas  City  and  St.  Louis  to  arrest  for  a misdemeanor  or  ordi- 
nance violation,  not  committed  in  their  presence,  provided 
reasonable  grounds  are  present  to  find  that  a violation  has  been 
committed.  Sections  84.090  and  84.710,  RSMo  IQ59.  City  of 
St.  Louis  v.  Simon,  223  S.W.2d  864  (Mo.App.  I949). 

As  concerns  the  instant  situation  however,  it  appears  that, 
as  we  stated,  when  the  police  officer  locates  a car,  which  is  re- 
quired by  ordinance  to  bear  a city  sticker,  and  such  car  does  not 
bear  a city  sticker,  then  the  violation  is  in  fact  committed  in 
his  presence  and  the  police  officer  may  issue  the  uniform  traffic 
summons  and  is  not  precluded  from  calling  upon  the  residence  of 
such  individual  to  serve  the  summons. 

However,  the  rules  of  unlawful  search  still  obtain;  and  a 
police  officer  is  not  entitled  to  search  upon  private  property 
in  the  hopes  of  finding  a violation. 

For  your  further  information,  we  are  enclosing  Opinion 
Letter  No.  75>  dated  March  8,  1962,  to  the  Honorable  George  H. 
Morgan. 

Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 

Enclosure 
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INSURANCE: 


Proposed  "indemnity  Agreement"  in  which  restaurant 
operators  operating  under  franchise  from  common 
franchisor  pay  into  a fund  for  the  purpose  of  in- 
demnifying each  other  against  specified  losses 
constitutes  "insurance  contract"  which  may  not  be 
entered  into  without  complying  with  insurance  laws 
of  the  State  of  Missouri. 


OPINION  NO.  173 


June  9>  1969 


Mr.  William  Y.  McCaskill 
Superintendent  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri  65101 


Dear  Mr.  McCaskill: 


This  official  opinion  is  issued  in  response  to  the  recent 
request  for  an  official  opinion  submitted  by  your  predecessor 
with  which  request  he  included  a proposed  "Indemnity  Agreement" 
and  asked  the  opinion  of  this  office  "as  to  whether  or  not  this 
agreement  is  beyond  the  insurance  laws  of  the  State  of  Missouri." 


The  parties  to  the  agreement  referred  to  as  "members"  are 
described  as  "restauranteurs"  who  are  "affiliated  organizations 
and  franchisees  of  Hilleary  and  Partners,  Ltd."  You  say  that 
it  is  your  understanding  that  there  are  no  other  contracts 
among  the  members  and  we  assume  that  each  operates  his  own  indi- 
vidual restaurant  business,  independent  of  the  others.  Some  of 
the  indicated  members  are  corporations  and  some  are  partnerships. 


The  agreement  recites  that: 

".  . . said  members  are  desirous  of  becoming 
members  of  a mutual  fund  for  the  mutual  bene- 
fit of  said  members  against  criminal  extrac- 
tion of  funds  and  other  assets  from  their 
respective  establishments.  . ." 

The  agreement  provides  for  the  establishment  of  an  "Indemnity 
Fund"  and  for  a "Governing  Committee"  of  the  members  to  manage 
and  control  the  fund  as  attorney-in-fact. 

Each  member  is  obliged  to  pay  $1400  into  the  Fund,  and  to 
make  additional  payments  at  three-year  intervals.  The  agreement 
also  provides  that: 
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...  said  fund  shall  be  held  for  the  sole 
purpose  of  indemnifying  a given  member  for 
loss  due  to  a criminal  extraction  of  funds 
and  other  assets  from  their  respective 
establishments.  . ." 

There  follow  three  "Indemnity  Agreements"  for  "Coverage 
A - Robbery  Inside  the  Premises;"  "Coverage  B - Robbery  Out- 
side the  Premises;"  and  "Coverage  C - Safe  Burglary."  The 
agreement  lists  ten  "exclusions"  and  several  definitions. 

A member  may  withdraw  his  support  at  will  but  is  not 
entitled  to  refund  of  the  payments  he  has  made.  If  there  are 
Insufficient  funds  to  pay  a loss,  each  member  is  obliged  to 
contribute  his  pro-rata  share  of  the  deficiency.  A majority 
of  the  members  may  terminate  the  agreement  at  any  time,  in 
which  event  the  proceeds  after  payment  of  expenses  are  to  be 
refunded  to  the  members. 

The  Indemnity  Agreement  provides  that  it  is  to  be  governed 
by  the  law  of  Missouri. 

Section  375-310  RSMo.  Supp.  1967  provides  in  part  as 
follows : 

"Any  association  of  individuals,  and  any 
corporation  transacting  in  this  state  any 
insurance  business,  without  being  author- 
ized by  the  superintendent  of  the  insurance 
division  of  this  state  . . . shall  be  sub- 
ject to  suit  by  the  superintendent.  . ." 

Such  statute  goes  on  to  provide  for  injunctive  relief 
against  continuance  of  the  business  and  for  a civil  penalty. 

The  statutes  of  this  state  do  not  define  "insurance"  or 
"insurance  business." 

In  State  ex  rel.  Inter- Insurance  Auxiliary  Company  v. 
Revelle,  £57  Mo.  %29,  lb 5 S.W.  1084,  the  Supreme  Court  of Mis- 
souri  said,  S.W.,  l.c.  1086: 

"The  essential  elements  of  a contract  of 
insurance  are  an  agreement,  oral  or  written, 
whereby  for  a legal  consideration  the  pro- 
misor undertakes  to  indemnify  the  promisee 
if  he  shall  suffer  a specified  loss.  ..." 

In  the  case  of  Rogers  v.  Shawnee  Fire  Insurance  Company 
of  Topeka.  Kansas,  132  Mo.  App.  2?5,  111  S.W.  592,  the  Kansas 
City  Court  of  Appeals  said,  S.W.,  l.c.  593: 
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" . . . Indemnity  signifies  reimbursement 
making  good,  and  compensation  for  loss  or 
injury.  ..." 

These  definitions  are  found,  in  substance,  in  cases  from 
other  Jurisdictions  and  in  law  dictionaries. 

It  is  apparent  that  the  proposed  "Indemnity  Agreement"  is 
a contract  of  insurance  within  these  definitions.  Each  "Member" 
pays  a consideration,  in  return  for  which  he  is  entitled  to 
indemnity  against  robbery  and  burglary  from  the  Fund,  to  the 
extent  that  it  is  adequate,  and  from  the  other  members  if  there 
is  a deficiency.  The  member  cannot  withdraw  his  contribution. 

It  is  of  no  significance  that  the  arrangement  is  one  by 
which  the  members  insure  each  other.  Sharing  of  risk  is  a 
feature  of  all  insurance.  The  arrangement  bears  some  similarity 
to  a "Reciprocal  or  Interinsurance  Exchange"  as  described  in 
Sections  379.650  to  379*790  RSMo.  Supp.  1967.  Those  statutes 
authorize  individuals,  partnerships  and  corporations  to  "ex- 
change either  assessable  or  nonassessable  reciprocal  or  inter- 
insurance contracts  with  each  other  ..."  covering  specified 
perils,  subject  to  licensing  by  the  superintendent  of  Insurance. 
The  clear  inference  from  these  statutory  sections  is  that 
individuals  or  corporations  may  exchange  indemnity  contracts 
only  to  the  extent  permitted  by,  and  only  in  accordance  with, 
the  insurance  laws  of  the  state. 

Nor  is  it  of  any  significance  that  the  parties  are  engaged 
in  the  same  line  of  business,  or  that  they  operate  as  franchisees 
of  a common  franchisor.  Each  member  receives  a promise  of  in- 
demnity against  certain  losses  to  his  own,  individual  business. 

He  therefore  receives  "insurance". 

The  fact  that  no  "policies"  or  other  documents  besides 
the  Indemnity  Agreement  are  to  be  issued  is  unimportant.  As 
the  opinion  in  State  ex  rel.  Inter- Insurance  Auxiliary  Company 
v.  Revelle,  supra,  shows,  the  form  of  contract  is  not  significant . 

The  insurance  business  is  closely  regulated,  so  that  those 
who  contract  for  Indemnity  will  receive  what  they  are  entitled 
to.  For  that  reason,  the  business  is  limited  to  those  who  comply 
with  the  statutes.  The  proposed  "indemnity  Agreement"  has  all 
the  features  of  an  insurance  contract,  and  therefore  its  con- 
summation would  constitute  the  doing  of  an  insurance  business. 
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CONCLUSION 

It  is  the  opinion  of  this  office  that  the  Indemnity  Agree- 
ment described  in  the  foregoing  opinion,  by  reason  of  which 
restaurant  operators  who  are  franchisees  of  a common  franchisor 
contribute  to  a fund  to  be  used  to  indemnify  the  contributors 
against  specified  perils,  is  an  "insurance  contract."  It  follows 
that  the  parties  entering  into  such  a contract  would  be  trans- 
acting "insurance  business,"  and  would  violate  Section  375.310 
RSMo.  Supp.  1967  if  they  did  not  comply  with  the  insurance  laws 
of  the  state. 

The  foregoing  opinion  which  I approve  was  prepared  by  my 
Special  Assistant,  Charles  B.  Blackmar. 


Sincerely  yours. 


^TOHN  C.  DANFOFTH 


Attorney  General 
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A proposed  amendment  to  a Jefferson 
City  ordinance  providing-  for  an  increase 
in  pension  payments  to  retired  Jefferson 
City  firemen  would  be  in  violation  of 
Section  13,  Article  I,  of  the  Missouri 
Constitution,  if  such  action  would 
involve  taking;  a portion  of  the  exist- 
ing retirement  fund  to  pay  the  increase 
to  retired  members. 


OPINION  NO.  177 


March  lS,  1969 


Honorable  Thomas  D.  Graham 
State  Representative  - 12?.  District 
312  East  Capitol  Building: 

Jefferson  City,  Missouri  6510] 

Dear  Representative  Graham: 

This  is  to  acknowledge  receipt  of  your  request  for  a formal 
opinion  from  this  office  which  reads  in  part  an  follows: 

‘'Jefferson  Citv,  some  years  ago,  adopted  a fireman's 
pension  plan  whereby  a fireman  could  retire  at  half 
oay.  The  firemen  were  excluded  from  the  benefits  of 
social  security. 

" * * * In  other  words,  a fireman  retired  in  19^9 
would  have  a retirement  nay  of  $109.00  a month 
whereas  a fireman  today  would  retire  at  $21^.21. 

"As  you  know,  it  has  ceen  held  by  your  office  that 
those  under  the  State  Employees  Retirement  law 
already  retired  would  not  have  the  benefit  of  any 
increase  voted  to  those  presently  serving.  Is  this 
also  true  of  the  fireman's  pension  plan?" 

In  determining  the  amount  of  retirement  benefits  for  an  employee 
of  the  local  ^ire  department,  the  pertinent  sections  of  the  Revised 
Ordinances  of  the  City  of  Jefferson  1956  read  as  follows: 


PENSIONS: 
RETIREMENT: 
CONSTITUTIONAL  LAW: 
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"Section  473.  Fireman  retirement  fund,  board  of 
trustees.  — A firemen  retirement  fund  and  a board 
of  trustees  of  the  firemen's  retirement  fund  is  hereby 
created  in  the  City  of  Jefferson,  Missouri,  to  pro- 
vide for  the  retirement  of  the  members  of  such 
department,  and  the  widows  and  minor  children  of 
deceased  members,  as  provided  in  this  ordinance, 
and  to  take  from  its  municipal  revenue  a fund  for 
such  purposes. 


* * * # 

"Section  476(c).  Every  member  of  the  fire  depart- 
ment shall  be  assessed  three  Der  cent  (3£)  of  his 
salary,  to  be  paid  in  regular  monthly  payments,  which 
sum  is  to  be  deducted  from  each  members  compensation 
which  is  due  him  on  the  first  day  of  each  month; 
this  is  to  be  done  by  the  city  clerk,  who  in  turn 
shall  give  said  amounts  to  the  city  treasurer,  who 
in  turn  shall  deposit  same  to  the  credit  of  the 
firemen's  retirement  fund.  Every  person  who  be- 
comes a member  of  the  fire  department  shall  be  liable 
to  the  aforesaid  assessment,  and,  in  becoming  a 
member  thereof  shall  be  conclusively  deemed  to 
undertake  and  agree  to  pay  the  same  and  to  have  it 
deducted  from  his  compensation  as  herein  provided. 

* * * * 

"Section  479.  Retirement,  twenty-four  years  service. 

— Any  member  of  the  fire  department  in  service  and 
having  twenty-four  years  or  more  service  in  the  de- 
partment, of  which  the  last  ten  years  must  be  con- 
tinuous, may  file  with  the  board  an  anplication  for 
retirement  on  pension  also  setting  forth  a time,  not 
less  than  thirty  nor  more  than  ninety  days  after 
filing  of  the  application,  at  which  he  desires  to 
be  retired,  and  though  his  service  has  been  discon- 
tinued during  such  period  of  notification,  he  shall 
be  retired  by  the  board  as  of  the  time  desired,  and 
shall  be  paid  monthly  for  life  out  of  the  fund  a 
retirement  pension  of  one-half  his  regular  monthly 
salary . " 

The  issue  for  our  determination  is  whether  or  not  Jefferson  City 
firemen  already  retired  on  pensions  of  half  pay,  based  on  their  salary 
at  the  time  of  retirement,  would  be  entitled  to  an  increase  under  a 
proposed  amendment  to  a city  ordinance  providing  them  with  pension 
payments  equal  to  the  amount  that  active  firemen  will  receive  when 
they  retire. 

The  leading  Missouri  authority  on  this  issue  is  the  case  of 
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State  ex  rel  v.  Breshears  Missouri  State  Employees*  Retirement  System 
362  S.W.  2d  571  (19^2) . In  this  decision,  it  was  held  by  the  Sunreme 
Court  of  Missouri,  sitting  en  banc,  that  a 1961  amendment  to  a 1957 
statute  permitting  payment  of  increased  benefits  to  retired  members , 
(emphasis  ours)  of  the  Missouri  State  Employees'  Retirement  System 
would  take  a nortion  of  the  fund  existing  when  the  amendment  wa3 
passed  to  pay  the  Increase  and  would  impair  the  contract  with 
active  members  in  violation  of  Section  13,  Article  I,  of  the  Missouri 
Constitution. 

It  is  submitted  that  the  same  consideration  is  applicable  to  the 
matter  in  dispute.  In  line  with  the  reasoning  in  the  Breshears  case, 
retired  Jefferson  City  firemen  would  not  be  entitled  to  increased 
pension  payments  if  this  would  necessarily  Involve  taking  a portion 
of  the  existing  retirement  fund  to  pay  the  "increase"  to  retired 
members,  the  reason  being  that  such  action  would  constitute  an 
impairment  of  contract  in  violation  of  Section  13,  Article  I,  of  the 
Missouri  Constitution  as  to  all  active  firemen  not  retired  and  who 
have  since  continued  to  contribute. 

The  Breshears  case  also  indicated  that  a token  payment  to  the 
system  by  retired  members  would  not  suffice  to  entitle  them  to  share 
in  future  increased  benefits.  To  avoid  constitutional  objections, 
each  contribution  would  have  to  equal  the  present  cash  value,  deter- 
mined on  an  actuarial  basis,  of  the  increase  to  each  contributor. 

See  362  S.W.  2d  at  577. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a proposed  amendment  to 
a Jefferson  City  ordinance  providing  for  an  increase  in  pension  pay- 
ments to  retired  Jefferson  City  firemen  would  be  in  violation  of 
Section  13,  Article  I,  of  the  Missouri  Constitution,  if  such  action 
would  Involve  taking  a portion  of  the  existing  retirement  fund  to  nay 
the  increase  to  retired  members. 

The  foregoing  opinion  which  I hereby  approve,  was  prepared  by 
my  assistant,  B.  J.  Jones. 


JOHN  C.  DANFORTH 
Attorney  General 
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Answered  by  letter-Wood 


August  29,  1969 


OPINION  LETTER  NO.  178 


Honorable  Roy  L.  Carver,  Director 
Division  of  Veterans  Affairs 
Broadway  State  Office  Building 
P.  0.  Drawer  147 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Carver: 

In  your  letter  of  March  7,  1969,  you  inquired  if  a member  of 
the  Advisory  Committee  on  Veterans  Affairs,  duly  appointed  pursuant 
to  Section  ■42.055,  RSMo  Supp.  1967,  could  appoint  an  alternate,  with 
full  powers,  to  attend  meetings  of  the  Committee  in  his  stead. 

The  above  statute  provides  that  the  governor  shall  appoint  the 
six  members  of  the  Committee,  by  and  with  the  advice  and  consent  of 
the  Senate,  for  six  year  terms.  It  further  provides  that  any  va- 
cancy shall  be  filled  by  appointment  for  the  unexpired  term  in  the 
manner  of  regular  appointments  and  that  the  governor  may  remove  a 
member  for  cause. 

We  must  answer  your  question  in  the  negative,  for  '’Except  as 
provided  in  this  Constitution,  the  appointment  of  all  officers  shall 
be  made  as  prescribed  by  law."  (Article  VII,  Section  7,  Constitution 
of  Missouri,  19^5).  Clearly,  the  law  creating  the  Veterans  Affairs 
Advisory  Committee  has  prescribed  that  appointment  thereto  shall 
be  made  by  the  governor  with  the  advice  and  consent  of  the  Senate. 

To  allow  each  duly  appointed  member  to  appoint  another,  even  tem- 
porarily would,  we  think,  be  inconsistent  with  the  manner  of  ap- 
pointment prescribed  by  law. 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


EMINENT  DOMAIN: 
JUST  COMPENSATION: 
BONDS: 

SECURITIES: 

CONDEMNATION: 


Bonds  do  not  satisfy  the  Missouri 
constitutional  requirement  for 
just  compensation  for  property 
taken  by  the  state  by  condemnation. 


OPINION  NO.  179 


December  2,  1969 


Honorable  Harold  J.  Esser 
Representative  - l8th  District 
3 West  Glen  Arbor  Road 
Kansas  City,  Missouri  64llM 


Dear  Mr.  Esser: 

This  office  is  in  receipt  of  your  request  concerning  the 
constitutionality  of  bonds  as  compensation  for  land  acquired  for 
highway  purposes  by  condemnation.  A resolution  of  this  question 
depends  ultimately  on  whether  bonds  fulfill  the  fundamental  re- 
quirements of  just  compensation  prescribed  by  Section  26,  Article  I 
of  the  Missouri  Constitution. 

Section  26,  Article  I of  the  Missouri  Constitution  provides 
in  part: 


FI  LED  I 
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That  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compen- 
sation. Such  compensation  shall  be  ascertained 
by  a jury  or  board  of  commissioners  of  not  less 
than  three  freeholders,  in  such  manner  as  may 
be  provided  by  law;  and  until  the  same  shall  be 
paid  to  the  owner,  or  into  court  for  the  owner, 
the  property  shall  not  be  disturbed  or  the  pro- 
prietary rights  of  the  owner  therein  divested.  ..." 

A bond  is  defined  in  the  Missouri  Revised  Statutes,  as  an 
"obligation."  Section  99*320,  RSMo  1959*  Bonds  do  not  serve  as 
actual  payment  for  the  land  acquired,  but  are  promises  to  pay  in 
the  future.  Bonds  are  also  a contract  which,  if  tendered,  bind 
the  state  to  some  future  payment.  Stifel  Estate  Co.  v.  Celia, 
220  Mo.App.  657,  291  S.W.  515  (St.L.Ct.App.  1927),  refers  to 
bonds  as  contracts. 


The  state  may  acquire  private  property  by  an  exercise  of  its 
police  power.  Railroad  Company  v.  Husen,  95  U.S.  465,  (1877), 
through  the  power  of  eminent  domain.  Backus  v.  Fort  Street  Union 
Depot  Co.,  169  U.S.  557  (1898). 

In  the  case  of  Waterbury  v.  Platt  Bros.  & Co.,  56  A.  856, 
the  Supreme  Court  of  Errors  of  Connecticut  said,  l.c.  858: 

"...  'Just  compensation'  means  a fair  equi- 
valent in  money,  which  must  be  paid  at  least 
within  a reasonable  time  after  the  taking, 
and  it  is  not  within  the  power  of  the  Legi- 
slature to  substitute  for  such  present  pay- 
ment future  obligations,  bonds,  or  other 
valuable  advantage.  ..." 

Section  17,  Article  II  of  the  Arizona  State  Constitution 
provides  in  part: 

"No  private  property  shall  be  taken  or  damaged 
for  public  or  private  use  without  just  compen- 
sation having  first  been  made,  or  paid  into 
court  for  the  owner.  . ." 

In  Gardner  v.  Henderson,  103  Ariz.  420,  443  P.2d  4l6  (1968), 
the  Arizona  Supreme  Court  said,  l.c.  420,  421: 

"A  bond  is  not  money.  A bond  is  not  payment. 

A bond  is  not  'just  compensation  made'  and  its 
deposit  with  a court  is  not  a payment  into  court. 

A bond  is  a certificate  or  evidence  of  a debt. 

It  is  a contract  to  pay  upon  the  happening  of 
certain  contingencies.  It  is  a mere  promise 
to  pay.  See  Black's  Law  Dictionary,  Deluxe 
Fourth  Edition. 

"Article  2,  § 32  of  the  Arizona  Constitution, 
states : 

'The  provisions  of  this  Constitution 
are  mandatory,  unless  by  express  words 
they  are  declared  to  otherwise. ' 

"The  immediate  taking  of  possession  of  property 
by  a municipality  is  a taking  of  property.  Pos- 
session is  certainly  one  of  the  greatest  attri- 
butes of  ownership  of  property.  The  possessor 
exercises  dominion  over  the  property,  and  a con- 
demnor, be  it  municipality  or  private  corporation 
thereafter  denies  the  owner  of  its  usage,  its 
rental  value,  and  its  enjoyment.  Where  the  con- 
demnor proceeds  to  convert  the  property  to  its 
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public  usage  he  proceeds  to  'damage'  the  pro- 
perty. While  a taking  may  not  be  complete 
until  after  final  judgment  and  vesting  of 
title  a taking  nevertheless  commences  with  an 
order  of  immediate  possession  which  permits 
the  condemnor  to  enter  the  land,  demolish  im- 
provements, and  commence  the  erection  of  public 
improvements.  It  follows  therefor  that  an  order 
of  immediate  possession  must  comply  with  Art.  2, 

§ 17,  supra. 

"'It  is  obvious  from  the  provisions  of  the 
Constitution  and  laws  of  this  state  that  pri- 
vate property  may  not  be  taken  for  public  use 
without  just  compensation  having  first  been 
made  or  paid  into  court  for  the  owner.  The 
portion  of  the  Constitution  quoted  above  is 
mandatory.'  State  ex  rel.  Morrison  v.  Jay 
Six  Cattle  Company,  85  Ariz  220,  at  page  22b, 

335  P.2d  799 > at  page  801.  [Emphasis  in 
original] 

"A  bond  is  a security  for  just  compensation 
and  its  deposit  in  court  is  a promise  to  pay 
into  court  at  a later  date.  In  holding  the 
bond  provision  of  A.R.S.  § 12-1116  unconsti- 
tutional because  of  the  mandatory  provisions 
of  Art.  2,  § 17,  we  yet  note  the  practical  and 
economical  wisdom  of  the  arguments  for  bond 
usage.  The  root  of  our  power,  however,  is  de- 
rived from  the  Constitution  and  the  preservation 
of  its  mandatory  provisions  is  essential  to  the 
security  of  individual  rights  and  the  per- 
petuity of  free  government.  If  it  be  deemed 
desirable  in  this  state  that  the  'state,  county, 
city,  town,  or  political  subdivision  thereof' 
be  entitled  to  file  'a  bond  in  a form  to  be 
approved  by  the  court'  then  that  result  must 
be  obtained  through  constitutional  amendatory 
channels . " 

The  Missouri  Constitution  is  similar  to  that  of  Arizona. 
We  believe  that  the  reasoning  of  the  Supreme  Court  of  Arizona 
is  applicable  to  the  provisions  of  Section  26,  Article  I of 
the  Constitution  of  Missouri  and  that  a law  providing  payment 
by  bonds  for  property  condemned  by  the  state  would  be  uncon- 
stitutional. 

CONCLUSION 

It  is  therefore  the  opinion  of  this  office  that  payment 
with  bonds  for  the  taking  of  private  property  by  the  state  by 
condemnation  does  not  satisfy  the  requirement  in  the  Missouri 
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Constitution  that  private  property  not  be  taken  without  just 
compensation. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  Assistant,  Harvey  M.  Tettlebaum. 

Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 


COUNTY  COUNSELOR: 
ATTORNEYS : 


(1)  An  assistant  county  counselor  of 
a first  class  county  can  also  be  em- 
ployed as  counsel  by  a sewer  district 
formed  under  Sections  204.250  through  204.470,  RSMo  Supp.  1967;  (2) 

An  assistant  county  counselor  of  a first  class  county  may  also  be  em- 
ployed as  administrative  assistant  of  the  highway  engineer  of  that 
county,  so  long  as  such  person  in  no  way  renders  legal  services  in 
his  capacity  as  administrative  assistant. 


OPINION  NO.  l8l 


April  29,  1969 


Honorable  Jim  Tom  Reid 
County  Counselor 
Jackson  County 
Suite  202 
Court  House 

Kansas  City,  Missouri  64106 
Dear  Mr.  Reid: 

This  is  in  answer  to  your  request  for  an  official  opinion  of 
this  office  concerning  the  legality  of  employment  by  the  county 
counselor  of  a first  class  county  of  a person  employed  by  a sewer 
district  or  by  the  county  highway  department. 

We  will  first  consider  the  sewer  district  question.  You  have 
submitted  the  following  facts  concerning  the  employment  by  the 
county  counselor  of  a person  employed  by  a sewer  district: 

"As  attorney  for  the  Little  Blue  Valley  Sewer 
District,  Mr.  Kelley  has  no  duties  for  Jackson 
County  whatsoever.  He  is  attorney  on  a part- 
time  basis  for  an  entirely  separate  body  politic. 

His  employment  in  the  County  Counselor's  office 
is  strictly  upon  a part-time  basis  (The  entire 
office,  including  myself,  is  so  employed).  His 
duties  in  this  office  involve  rendering  no  ser- 
vices whatsoever  to  the  sewer  district.  In 
brief,  there  is  no  overlapping  of  time  nor  dupli- 
cation of  services  rendered  by  Mr.  Kelley  in  his 
work  for  his  two  separate  employers." 

The  Little  Blue  Valley  Sewer  District  was  formed  under  the  pro- 
visions of  Sections  204.250  through  204.470,  RSMo  Supp.  1967.  Section 
204.290,  RSMo  Supp.  1967,  states  that  the  sewer  district  shall  be 
considered  in  law  and  equity  a body  corporate  and  politic.  As  a body 


Honorable  Jim  Tom  Reid 


corporate  and  politic  the  sewer  district  is  not  a department  or  agency 
of  the  county  and  thus  is  not  reoresented  by  the  county  counselor  or 
his  assistants  under  Section  56.6*10,  RSMo  1959. 

Section  20*1.300,  RSMo  Supp . 1967,  specifically  provides  that 
the  board  of  trustees  of  the  sewer  district  have  the  power  to  emdoy 
an  attorney.  Therefore,  since  there  is  no  incomoatibility  or  con- 
flict it  is  our  opinion  that  an  assistant  county  counselor  of  a first 
class  county  can  also  be  employed  as  counsel  by  a sewer  district 
formed  under  Sections  20*1.250  through  20*1.  *170. 

The  second  question  concerns  the  county  highway  department. 

You  have  submitted  the  following  facts  concerning  the  employment 
by  the  county  counselor  of  a person  employed  by  the  county  highway 
department : 

"Mr.  Shaffer  is  employed  as  an  attorney  for 
Jackson  County  by  this  office  and  as  such,  does 
perform  legal  services  involving  the  Jackson 
County  Highway  Engineer;  however,  his  services 
for  this  office  also  include  services  to  the 
other  elected  officials,  to  the  resolution  of 
problems  concerned  with  our  capital  imnrovements 
program  and  to  legal  problems  arising  in  con- 
nection with  the  daily  administration  of  that 
part  of  the  county  government  directly  under 
the  County  Court.  Upon  investigation,  I find 
that  his  employment  by  the  Highway  Department 
is  in  no  way  employment  with  a view  toward  pro- 
curement of  legal  services.  He  is  employed  as 
an  Administrative  Assistant  and  Lobbyist  for 
the  Highway  Department  on  a part-time  basis 
and  as  such,  is  registered  as  a lobbyist  for 
that  department  with  the  Secretary  of  State  for 
the  state  of  Missouri.  Briefly,  once  again,  I 
find  no  overlapping  of  time  nor  duplication  of 
the  services  rendered  by  Mr.  Shaffer  to  this 
office  as  Assistant  County  Counselor  and  to 
the  office  of  the  County  Highway  Engineer  as 
an  Administrative  Assistant." 

The  duties  of  the  county  counselor  and  his  assistants  of  a 
first  class  county  are  given  in  Section  56.6*10,  supra,  as  follows: 

"The  county  counselor  and  his  assistants  under 
his  direction  shall  reoresent  the  county  and  all 
departments,  officers,  institutions  and  agencies 
thereof,  except  as  otherwise  provided  by  law 
and  shall  upon  request  of  any  county  depart- 
ment, officer,  institution  or  agency  for  which 
legal  counsel  is  otherwise  provided  by  law, 
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Honorable  Jim  Tom  Reid 


and  upon  the  approval  of  the  county  court,  re- 
present such  department,  officer,  Institution 
or  agency.  He  shall  commence,  prosecute  or 
defend,  as  the  case  may  require,  and  exercise 
exclusive  authority  in  all  civil  suits  or  ac- 
tions in  which  the  county  or  any  county  officer, 
commission  or  as-ency  is  a oarty,  in  his  or  its 
official  capacity,  draw  all  contracts  relating 
to  the  business  of  the  county  and  shall  re- 
present the  county  generally  in  all  matters  of 
civil  law,  and  shall  upon  request  furnish 
written  opinions  to  any  county  officer  or 
deoartment . " 

Sections  61.010  through  61.150,  RSMo,  provide  for  a county 
highway  engineer  for  a first  class  county.  Section  61.010,  RSMo 
1959,  creates  the  office  of  county  highway  engineer  and  surveyor 
designated  as  "highway  engineer."  The  highway  engineer  i3  an 
elected  official  of  the  county.  Section  61.020,  RSMo  1959,  who  has 
direct  supervision  over  the  construction,  maintenance,  repair  and 
reconstruction  of  all  public  highways,  roads,  bridges  and  culverts 
in  the  county.  Section  61.070,  RSMo  1959,  and  shall  personally 
or  by  deputy  inspect  same.  Section  61.080,  RSMo  1959. 

It  is  clear  that  the  county  counselor  and  his  assistants  shall 
represent  and  give  legal  service  to  the  county  highway  engineer. 

Assistants  are  authorized  for  the  highway  engineer  in  Section 
61.060,  RSMo  1959,  as  follows: 

"The  county  highway  engineer  Is  authorized  to 
employ  such  technical  and  professional  help  and 
assistants  at  such  salaries  or  under  such  terms 
as  may  be  approved  by  the  county  court.*  * *" 

Of  course,  the  highway  engineer  could  not  employ  an  attorney 
for  representation  or  legal  services.  However,  we  see  no  prohibi- 
tion against  the  employment  of  an  administrative  assistant.  Fur- 
thermore, It  is  our  opinion  that  there  is  no  prohibition  ac-ainst 
an  assistant  county  counselor  being  employed  by  the  highway  engineer 
as  administrative  assistant,  so  long  as  such  person  in  no  way  renders 
legal  services  in  his  capacity  as  administrative  assistant. 


CONCLUSION 


It  is  the  opinion  of  this  office  that:  (1)  An  assistant 
county  counselor  of  a first  class  county  can  also  be  employed  as 
counsel  by  a sewer  district  formed  under  Sections  204.250  through 
204.470,  RSMo  Supp.  1967;  (2)  An  assistant  county  counselor  of 
a first  class  county  may  also  be  employed  as  administrative  assistant 
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of  the  highway  engineer  of  that  county,  so  long  as  such  person 
in  no  way  renders  legal  services  in  his  capacity  as  administrative 
assistant . 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Walter  W.  Nowotny,  Jr. 


Yours  very  truly, 


— _ c 

JOHN  C.  DANFORTH 
Attorney  General 


March  20,  1969 


Answered  by  Letter 
Jones 


Opinion  Letter  No.  187 


Mr.  Edwin  M.  Bode,  Secretary 

Missouri  State  Employees  Retirement  8ystem 

Capitol  Building 

Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Bode i 

This  letter  is  in  response  to  your  request  for  an  opinion 
as  to  whether  increased  retirement  benefits  may  legally  be  paid 
out  of  state  funds  to  retired  members  of  the  Missouri  State  Em- 
ployees Retirement  System  as  provided  for  in  Senate  Bill  No.  296. 

This  office  has  previously  advised  that  retired  state  employees 
may  not  be  given  increased  benefits  from  public  funds  after  their 
retirement  because  to  do  so  would  constitute  a grant  of  extra  com- 
pensation after  service  has  been  rendered,  in  violation  of  Article 
III,  Section  39  (3)  Missouri  Constitution.  Attached  are  copies  of 
Opinion  No.  95,  5-12-61,  Meibom,  and  Opinion  No.  39 , 10-19-61, 
Hemphill. 

For  the  above  reason,  the  contemplated  legislation  to  Increase 
retirement  benefits  may  not  legally  apply  to  persons  who  have  re- 
tired and  are  receiving  benefits  on  the  effective  date  of  the  Increase. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


enci  Op.  No.  95,  5-12-61,  Velbom 

Op.  No.  39,  10-19-61,  Hemphill 


PENSIONS : 
RETIREMENT: 
CONSTITUTIONAL  LAW: 


An  individu  1 who  is  sixty  years  of  age, 
with  fifteen  years  of  creditable  service 
in  the  State  Retirement  System,  but  who 
has  not  retired  and  is  no  longer  a con- 
tributing member  of  the  system,  may  not 
receive  an  increase  in  retirement  benefits  as  provided  for  in  House 
Bill  480  of  the  Seventy-Fifth  General  Assembly  if  such  person  does 
not  re-enter  state  employment. 


September  lo,  lp69 


OPINION  NO.  188 


Mr.  Edwin  M.  Bode,  Secretary 
Missouri  State  Employees'  Retirement  System 
State  Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Bode: 

This  is  to  acknowledge  receipt  of  your  request  for  a formal 
opinion  from  this  office  which  reads  as  follows: 

"I  would  like  to  request  an  opinion  as  to 
whether  an  individual  who  is  sixty  years  of 
age  and  has  been  a member  of  the  State  Retire- 
ment System  for  fifteen  years,  but  who  has  not 
retired  and  is  no  longer  a contributing  member 
of  the  system,  may  receive  an  increase  in  re- 
tirement benefits  from  one  per  cent  (1$)  to  one 
and  one-half  per  cent  (1  1/2 %)  as  provided  for 
in  house  bill  No.  480,  upon  his  retirement." 

Senate  Substitute  for  House  Bill  No.  480  of  the  Seventy-Fifth 
General  Assembly  which  will  be  effective  October  13,  1969,  among 
other  things  repeals  Section  104.390,  RSMo  1959,  and  enacts  in  lieu 
thereof,  one  new  section  which  reads  as  follows: 

"The  normal  annuity  of  a member  shall  equal 
one  and  one -fourth  percent  of  the  average  com- 
pensation  of  the  member  multiplied  by  the  number 
of  years  of  creditable  service  of  such  member; 
except  that  the  minimum  annuity  of  any  legisla- 
tive member  of  the  state  employees'  retirement 
system  who  has  served  six  or  more  years  as  a 
member  of  the  general  assembly  and  who  meets 
the  conditions  for  retirement  at  or  after  nor- 
mal retirement  age  shall  consist  of  monthly 
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payments  made  at  the  rate  of  thirty-seven  dollars 
and  fifty  cents  multiplied  by  the  number  of  bi- 
ennial assemblies  in  which  he  has  served." 

(emphasis  ours) 

The  assumption  is  made  that  the  opinion  request  refers  to  an 
individual  who  is  not  presently  employed  by  the  state;  and  who  does 
not  re-enter  state  employment  in  the  future.  We  will  also  assume  that 
the  individual  has  obtained  fifteen  years  of  creditable  service  in 
state  employment  as  defined  in  Subsection  10  of  Section  104.340,  RSMo 
1959;  and  has  elected  not  to  withdraw  his  contributions  made  to  the 
Retirement  System  during  his  period  of  service. 

The  leading  Missouri  authority  on  the  issue  presented  is  the 
case  of  State  ex  rel  Breshears  v.  Missouri  State  Employees  * Retire- 
ment  System,  3625  S.'W.f-d  571  (19 b2).  In  this  decision,  it  was  held 
by  the  Supreme  Court  of  Missouri,  sitting  en  banc,  that  a 1961  amend- 
ment to  a 1957  statute  permitting  payment  of  increased  benefits  to 
retired  members  (emphasis  ours)  of  the  Missouri  State  Employees’ 
Retirement  System  would  take  a portion  of  the  fund  existing  when  the 
amendment  was  passed  to  pay  the  increase  and  would  impair  a contract 
with  active  members  in  violation  of  Section  13,  Article  I,  of  the 
Missouri  Constitution. 

It  is  submitted  that  the  same  consideration  is  applicable  to 
the  matter  in  dispute.  In  line  with  the  reasoning  in  the  Breshears 
case,  non-active  members,  that  is  those  who  do  not  make  contributions 
to  the  System,  would  not  be  entitled  to  increased  retirement  benefits 
as  this  would  necessarily  involve  taking  a portion  of  the  existing 
retirement  fund  to  pay  the  "increase"  to  such  non-active  members. 
Therefore,  such  action  would  constitute  an  impairment  of  contract  in 
violation  of  Section  13,  Article  I,  of  the  Missouri  Constitution  as 
to  all  active  members  who  have  since  continued  to  contribute  to  the 
Retirement  System. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  an  individual  who  is 
sixty  years  of  age,  with  fifteen  years  of  creditable  service  in  the 
State  Retirement  System,  but  who  has  not  retired  and  is  no  longer 
a contributing  member  of  the  System,  may  not  receive  an  increase  in 
retirement  benefits  as  provided  for  in  House  Bill  480  of  the  Seventy- 
Fifth  General  Assembly  if  such  person  does  not  re-enter  state  employ- 
ment . 


The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  B.  J.  Jones. 


Yours  very  tally, 

JOHN  C.  DANFORTH 
Attorney  General 
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Answer  by  letter-V/ieler 


October  10,  1969 


OPINION  LETTER  NO.  189 


Honorable  Allen  S.  Parl3h 
Prosecuting  Attorney 
Saline  County  Court  House 
Marshall,  Missouri  633^0 

Deer  Mr.  Parish: 

This  is  in  response  to  your  request  for  an  opinion  concerning 
the  relationship  of  an  alleged  prinarv  ’election”  held  by  some  mem- 
bers of  the  Democratic  Party  in  Marshall,  'issouri  purportedly  to 
nominate  candidates  for  the  city  council  to  the  liquor  laws  of  the 
state,  specifically  §311.290,  RSMo  Supp.  1967. 

Section  311.290,  RS.'lo  "upp.  1967,  relating  to  liquor  licenses 
provides  in  pertinent  part  a3  follows: 

''No  person  having  a license  under  this  law  nor 
any  employee  of  such  person  shall  sell,  give 
away  or  otherv:ise  dispose  of,  or  suffer  the 
same  to  be  done  upon  or  about  hi3  premises, 
arty  intoxicating  liouor  in  any  quantity  . . . 
after  1:30  a.m.  upon  the  day  of  any  general, 
special  or  primary  election  in  this  3tate  at 
which  candidates  for  public  office  are  elected 
or  nominated  or  after  1:30  a.m.  upon  the  day 
of  ar.y  county,  township,  city,  town  or  munici- 
pal election  at  which  candidates  for  public 
office  are  elected  or  nominated,  ...” 

further  correspondence  with  you  reveals  the  following  facts 
with  respect  to  this  alleged  "election.” 

1.  The  Democratic  Party  candidates  for  the  of- 
fice of  city  council  are  chosen  by  balloting 
on  the  part  of  all  members  of  the  local  Demo- 
cratic Party  who  wish  to  participate  at  this 
alleged  election. 


FILED 

/// 
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2.  The  City  of  Marshall  has  no  ordinances 
supervising,  controlling,  or  authorizing  this 
alleged  ’'election"  or  any  alleged  election  of 
this  type. 

3.  The  City  of  Marshall  is  not  bound  by  the 
outcome  of  this  alleged  "election,"  although 
the  Democratic  Party  purports  to  be. 

It  is  our  view  that  the  term  "election"  as  used  in  §311.290 
necessarily  means  that  type  of  proceeding  whereby  the  city  or  other 
entity  which  has  a public  office  to  be  filled  by  election  is  bound 
by  the  outcome.  Under  the  facts  as  given,  it  is  clear  that  this  does 
not  involve  an  attempt  by  the  City  of  Marshall,  Missouri  to  select 
candidates  for  the  public  office  of  city  councilman  through  the 
elective  process,  but  merely  an  intra-  organization  alleged  "elec- 
tion" on  the  part  of  some  members  of  the  local  Democratic  Party. 

Since  the  City  of  Marshall  is  not  bound  by  the  outcome  of  this  al- 
leged "election,"  it  is  our  opinion  that  such  proceeding  does  not 
constitute  an  election  within  the  meaning  of  §311*290,  RSMo  Punn. 
1967. 


Therefore,  the  liquor  licensees  in  Marshall  are  not  required 
to  close  down  their  establishments  on  the  day  some  members  of  the 
Democratic  Party  hold  an  alleged  "election"  In  Marshall  purportedly 
to  nominate  candidates  for  city  council. 

Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 
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OPINION  LETTER  NO.  15 0 

Answered  by  letter  - Gardner 


The  Honorable  Donald  L.  Manford 

Missouri  Senate 

Jefferson  City  Missouri  6fl01 
Dear  Senator  Manford: 

Reference  is  made  to  your  inquiry  as  to  what  constitutes  a 
"retailer”  under  the  provisions  of  the  present  Missouri  Meat 
Inspection  Law. 

This  law  is  set  forth  in  Sections  D65.300  to  ?65.  *70,  RSMo 
Supp.  1967.  The  term  "retailer"  is  not  used  or  defined  in  this 
law.  However  Section  265. 3?0  provides  that: 

"The  commissioner  shall  exempt  from  the 
provisions  of  sections  to  :>65.-i7'): 

* * * # 

"(c)  Retail  dealers,  with  respect  to  meat 
and  poultry  which  has  been  inspected  fed- 
erally or  by  other  approved  inspection, 
sold  directly  to  consumers  in  Individual 
retail  stores,  if  the  processing  by  the 
dealer  is  limited  to  tne  cutting  up  of 
meat  or  poultry  on  his  premises  to  supply 
his  own  customers;  * * *" 

Legislation  in  which  the  word  retail  was  used  but  not  defined 
has  been  considered  by  the  courts.  In  Fountain  vs.  St.  Joseph 
Water  Company,  180  S.W.Pd  ?Q  the  Supreme  Court  of  Ml ssouri  sTated 

"*  * * In  White  Motor  Co.  v.  Littleton, 

5 Cir. , 1 F.Pd  9 ?,  93*  the  Court  said 
'The  word  retail  is  not  defined  by  the 
Act.  Given  its  common  and  ordinary  ac- 
ceptation when  used  in  sales  parlance. 
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i.t  means  a sale  In  small  quantity  or 
direct  to  the  consumer,  as  distinguished 
from  the  word  wholesale . meaning  a sale 
in  large  quantity  to  one  who  intends  to 
resell. 1 * * * " 

It  appears  therefore  that  a retail  meat  dealer  raa;y  be  defined 
as  a person  who  sells  meat  to  consumers,  and  whether  or  not  he  will 
be  subject  to  the  provisions  of  the  Meat  Inspection  Lav;  depends  upon 
whether  or  not  the  meat  has  been  inspected  federally  or  by  other 
approved  inspection,  and  whether  "the  processing  by  the  dealer  is 
limited  to  the  cutting  up  of  meat  or  poultry  on  his  premises  to  sup- 
ply his  o®  customers". 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


COUNTIES: 
PROBATE  COURTS: 


Comity  must  bear  expense  of  authorized 
photographic  reproduction  and  destruc- 
tion of  probate  court  records . 


August  7 . 1969 


Honorable  Byron  C.  Kinder 
Prosecuting  Attorney 
Cole  County 

Jefferson  City,  Missouri  65IOI 
Dear  Mr.  Kinder: 


This  official  opinion  is  issued  pursuant  to  your  request  of  recent  date 
in  which  you  ask  whether  the  probate  court  has  authority  to  order  the  photo- 
graphic reproduction  of  certain  files  and  records,  with  destruction  of  the  ori- 
ginals, and  whether  the  county  court  is  obliged  to  pay  the  cost  thereof. 

Section  109.120,  RSMo  Supp.  1967,  provides  in  part  as  follows: 


".  . .the  judges  and  justices  of  the  several  courts 
of  record  within  this  state  may  cause  all  closed  case 
files  more  than  five  years  old  to  be  photographed, 
microphotographed,  photostated  or  reproduced  on  film." 


This  statute  deals  with  the  cost  of  photographic  reproduction  in  express 
terms  by  providing: 

"*  * *The  cost  of  photographing,  microphotographing, 
photostating  or  reproducing  on  film  of  closed  files 
of  the  several  courts  of  record  as  provided  herein 
shall  be  chargeable  to  the  county  and  paid  out  of 
the  county  treasury  wherein  the  court  is  situated.  * * *" 

Section  109.140(2),  RSMo  Supp.  1967,  provides: 

"*  * -vrhe  supreme  court  may  authorize  the  disposal, 
archival  storage  or  destruction  of  its  own  closed 
court  files  more  than  five  years  old  and  such  files 
of  the  several  courts  of  record  when  the  photostatic 
copies,  photographs,  microphotographs  or  reproduc- 
tions on  film  are  placed  in  conveniently  accessible 
files  and  provisions  made  for  preserving,  examining 
and  using  them." 

Article  V,  Section  17  of  the  Missouri  Constitution  provides  that  the  pro- 
bate courts  are  courts  of  record. 


By  order  of  September  20,  1966,  4-05  SW  2d  xix,  the  Supreme  Court  authorized 
the  disposal,  archival  storage  or  destruction  of  files  of  probate  courts  in 
which  no  action  has  been  taken  for  ten  years,  provided  that  the  files  have  been 
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photographically  reproduced  in  compliance  with  Section  109*120,  RSMo  Supp. 

1967,  and  that  the  reproductions  have  been  made  readily  available.  The  order 
goes  on  to  provide  as  follows: 

"All  action  taken  with  regard  thereto  shall  be  under 
the  authority  and  direction  of  the  Judge  of  each  of 
the  Probate  Courts,  and  any  rules,  or  methods  of  pre- 
servation, and  examination  and  use,  or  fees  charged 
for  reproducing,  shall  be  fixed  by  such  probate  court." 

The  sense  of  the  order  is  that  the  probate  court  is  to  have  the  discretion 
to  determine  which  files  are  to  be  reproduced  and  destroyed,  and  what  process  of 
reproduction  is  to  be  used.  The  order  of  the  Supreme  Court  merely  gives  author- 
ity for  destruction.  It  does  not  direct  the  destruction  of  anything. 

The  Supreme  Court’s  order  says  nothing  about  the  cost  of  reproduction  or 
destruction.  Two  statutory  provisions  in  addition  to  Section  109*120,  RSMo 
Supp.  1967,  supra,  are  material.  Section  1-76.270,  RSMo  provides: 

"All  expenditures  accruing  in  the  . . . probate  courts, 
except  salaries  and  clerk  hire  which  is  payable  by  the 
state,  shall  be  paid  out  of  the  treasury  of  the  county 
in  which  the  court  is  held  in  the  same  manner  as  other 
demands . " 

Section  481.060  RSMo  provides: 

"Every  probate  court  shall  have  a seal  of  office,  of 
some  suitable  device,  the  expense  of  which,  and  the 
necessary  expense  incurred  by  said  court  for  books, 
stationery,  furniture,  fuel  and  other  necessaries, 
shall  be  paid  by  the  county." 

The  above  statutes,  together  with  the  Supreme  Court  order,  show  a clear 
pattern.  The  probate  court  may  decide  whether  any  files  or  records  are  to  be 
reproduced  and  destroyed,  what  files  or  records  are  to  be  so  treated,  and  the 
reproductive  process  to  be  used.  No  records  may  be  destroyed  except  those 
authorized  by  the  Supreme  Court.  With  this  qualification,  the  probate  court 
has  complete  discretion.  The  expense  must  be  borne  by  the  county.  The  sta- 
tutes clearly  say  so. 

Situations  in  which  a county  must  pay  expenses  deemed  necessary  by  the  pro- 
bate court  are  not  at  all  unusual . When  the  probate  judge  certifies  that  pos- 
tage stamps  are  necessary,  the  county  must  bear  the  cost.  Saylor  vs . Nodaway 
County,  159  Mo.  520,  60  SW  1057  (1901).  The  probate  Judge  may  decide  that  the 
business  of  his  court  requires  a separate  telephone  in  the  courtroom,  and  the 
county  must  pay  the  cost.  Hale  vs . Texas  County,  178  SW  865  (1915);  Motley  vs. 
Pike  County,  232  Mo.  42,  135  SW  39  (19H)*  The  matter  of  reproduction  and  des- 
truction of  files  and  records  relates  to  the  efficient  use  of  office  space  and 
to  the  storage  of  court  files,  and  the  probate  court  has  full  authority  to  deter- 
mine what  is  necessary. 
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CONCLUSION 


It  is  the  opinion  of  this  office: 

(1)  That  each  probate  court  has  the  discretion  to  order 
the  destruction  of  probate  files  in  which  no  action  has  been 
taken  for  ten  years,  so  long  as  the  files  are  reproduced  in  com- 
pliance with  Section  109-120,  RSMo  Supp.  I96T,  and  the  reproduc- 
tions are  made  readily  accessible. 

(2)  That  the  county  must  bear  the  expense  of  reproduction 
in  a manner  authorized  by  the  probate  court,  and  of  destruction, 
if  the  probate  court  orders  any  such  reproduction  and  destruction. 


The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  my  Special 
Assistant,  Charles  B.  Blackmar. 


JOHN  C.  DANPORTH 
Attorney  General 


CBB:  mlz 


COUNTY  COLLECTOR:  A county  collector  in  a third 

PEES,  COMPENSATION  & SALARIES:  class  county  not  having  tovmship 

COMPENSATION:  organizations  is  authorized  to 

collect  and  retain  a commission 
under  Section  52.260,  RSMo  Supp.  1967,  for  collecting  taxes  levied 
under  Section  278.250,  RSMo  Supp.  1967. 


OPINION  NO.  192 


» 

April  22,  1969 


Mr.  Lee  Norbury,  Executive  Secretary 
State  Soil  and  Water  District  Commission 
705  Hitt,  University  of  Missouri 
Columbia,  Missouri  65201 

Dear  Mr.  Norbury: 

This  is  in  renly  to  your  request  for  an  ODinion  of  this 
office  as  to  whether  a county  collector  in  a third  class  county 
not  having  township  organizations  is  authorized  to  deduct  a 
commission  for  collecting  watershed  taxes. 

Section  278.250,  RSMo  Supp.  1967,  provides  for  an  organi- 
zation tax  and  an  annual  tax  for  soil  and  water  conservation 
subdistricts  and  the  manner  of  collection  thereof.  This  section 
reads  in  Dart  as  follows: 

"5.  The  body  having  authority  to  levy  taxes 
within  the  county  shall  levy  the  taxes  provided 
in  this  lav;,  and  all  officials  charged  with  the 
duty  of  collecting  taxes  shall  collect  the  taxes 
at  the  time  and  in  the  form  and  manner  and  with 
like  interest  and  penalties  as  other  taxes  are 
collected;  computation  shall  be  made  on  the  regular 
tax  bills,  and  when  collected  shall  pay  the  same 
to  the  subdistrict  ordering  its  levy  and  collection 
or  entitled  to  the  same,  and  the  payment  of  such 
collections  shall  be  made  monthly  to  the  treasurer 
of  the  subdistrict.  The  proceeds  shall  be  kept  in 
a separate  account  by  the  treasurer  of  the  sub- 
district and  identified  by  the  official  name  of 
the  subdistrict  in  which  the  levy  was  made.  Ex- 
penditures from  the  fund  shall  be  made  on  reouisition 
of  the  chairman  and  secretary  of  the  governing  body 
of  the  district." 
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Thus,  the  taxes  levied  must  be  collected  by  the  county 
collector  the  same  as  other  taxes,  and  when  collected  must  be 
used  for  the  listed  specific  purposes.  There  is  no  provision 
for  payment  of  compensation  or  a fee  to  the  collector  in  Section 
278.250. 

The  general  rule  is  that  compensation  for  a public  officer 
must  be  specifically  provided  for  by  statute.  Nodaway  County  v. 
Kidder,  3^4  Mo.  795,  129  S.W.  2d  857,  860. 

Commissions  for  county  collectors  are  provided  for  in  Section 
52.260,  RSMo  Suoo.  1967,  in  part  as  follows: 

"The  collector  in  counties  not  having  township 
organization  shall  collect  and  retain  the  following 
commissions  for  collecting!:  all  state,  county,  bridge, 
road,  school  and  all  other  local  taxes,  including 
merchants’,  manufacturers'  and  liouor  and  beer 
licenses,  other  than  back,  delinquent  and  ditch 
and  levee  taxes,  and  the  commissions  constitute 
his  compensation  except  in  counties  where  the 
collector  is  paid  a salary  in  lieu  of  fees." 

It  is  our  opinion  that  the  taxes  provided  for  in  Section 
278.250  come  under  the  meaning  of  "all  other  local  taxes." 


CONCLUSION 


It  is 
in  a third 
authorized 
RSflo  Supp . 
RSMo  Supp . 


the  opinion  of  this  office  that  a county  collector 
class  county  not  having  township  organizations  is 
to  collect  and  retain  a commission  under  Section  52.260, 
1967,  for  collecting  taxes  levied  under  Section  278.250, 
1967. 


Yours  very  trfTTy, 

JOHN  C.  DANFORTH 
Attorney  General 
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ROADS  AND  BRIDGES: 

COUNT!  COURT: 

TAXES  (ROADS  AND  BRIDGES): 
SEWER  DISTRICTS: 


June  12,  1969 

OPINION  NO.  193 


Revenue  derived  from  a county  tax  levy 
under  Section  137*555,  RSMo  can  be  used 
only  for  road  and  bridge  purposes  and, 
therefore,  cannot  be  expended  for  Jackson 
County  Sewer  District  purposes. 


Honorable  William  Moore 
State  Representative 
Room  #235®  - 3rd  District 

State  Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Representative  Moore: 

This  is  in  answer  to  your  letter  of  recent  date  in  which  you  asked  for  an 
opinion  on  the  subject  matter  of  a letter  from  Judge  Charles  B.  Wheeler,  Jr. 

The  question  raised  by  Judge  Wheeler  is  whether  the  Jackson  County  Sewer  District 
can  be  funded  on  an  interim  basis  from  the  County  Road  and  Bridge  Fund  until 
such  time  as  the  proceeds  of  bonds  to  be  issued  by  the  district  are  available. 

The  Jackson  County  Sewer  District  was  organized  under  the  provisions  of 
Senate  Bill  No.  396  adopted  by  the  74th  General  Assembly  of  the  State  of  Missouri. 
Sections  204.250  through  204.470,  RSMo  Supp.  1967,  states  that  the  purpose  of 
districts  created  pursuant  to  the  Act  is  the  construction  and  maintenance  of  a 
conmon  system  of  trunk  sewers  and  sewage  treatment  plants.  Section  204.360 
describes  the  funds  that  may  be  used  to  pay  the  costs  of  acconplishing  this 
purpose.  One  such  source  of  funds  is  described  in  subdivision  2 as  follows: 

"*  * *any  other  funds  which  may  be  obtained  under  any  law 
of  the  state  or  of  the  United  States  or  from  any  county 
or  municipality  for  that  purpose;*  * *" 

Thus  the  statute  contemplates  that  funds  may  be  obtained  by  the  district  from 
the  county.  The  specific  question  raised  by  your  letter,  however,  is  whether 
funds  from  the  County  Road  and  Bridge  Fund  may  be  paid  over  to  the  district. 

Section  12(a)  of  Article  X of  the  Missouri  Constitution  authorizes  the 
levy  of  a tax  by  counties  "to  be  used  for  road  and  bridge  purposes."  Section 
137.555,  RSMo  1959,  provides  that  this  tax  shall  be: 

"*  * *collected  and  turned  into  the  county  treasury,  where 
it  shall  be  known  and  designated  as  'The  Special  Road  and 
Bridge  Fund'  to  be  used  for  road  and  bridge  purposes  and 
for  no  other  purpose  whatever;  * * *" 

Section  137*557(3),  RSMo  Supp.  1967,  authorizes  the  county  court  under  some 
circumstances  to  refund  money  in  the  Road  and  Bridge  Fund  to  certain  cities. 

This  section  limits  the  use  of  the  funds  refunded  as  follows: 
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"*  * *any  such  refund  shall  be  used  and  applied  by  such 
city  exclusively  in  the  improvement  and  repair  of  public 
roads,  streets  and  bridges  within  the  corporate  limits  of 
such  city  and  within  the  county  making  the  refund,  and  for 
no  other  purpose  whatever;  * * *" 

The  provisions  quoted  above  clearly  and  expressly  prohibit  the  use  of 
funds  in  the  Special  Road  and  Bridge  Fund  for  anything  that  cannot  be  classified 
as  a road  and  bridge  purpose.  Since  the  construction  and  maintenance  of  a common 
system  of  trunk  sewers  and  sewage  treatment  plants  cannot  reasonably  be  classi- 
fied as  a road  and  bridge  purpose,  it  is  the  opinion  of  this  office  that  the 
Jackson  County  Sewer  District  cannot  be  funded  from  the  Road  and  Bridge  Fund  on 
either  a temporary  or  a permanent  basis. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  revenue  derived  from  a county  tax 
levy  under  Section  137-555  RSMo,  can  be  used  only  for  road  and  bridge  purposes 
and  therefore  cannot  be  expended  for  Jackson  County  Sewer  District  purposes. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  my  Special 
Assistant,  James  E.  Westbrook. 


Yours  very  truly. 


JOHN  C.  DANFDRTH 
Attorney  General 
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OPINION  LETTER  NO.  194 

Answered  by  letter  - Bern 


Honorable  Robert  L.  Dunkeson 
Executive  Secretary 
State  Inter-Agency  Council  for 
Outdoor  Recreation 
1203  Jefferson  Building 
P.0.  Box  564 

Jefferson  City,  Missouri  65101 
Dear  Mr.  Dunkeson: 

This  is  in  response  to  your  request  for  an  opinion  from 
this  office,  regarding  the  time  at  which  the  City  of  Joplin 
"assume [d]  legal  ownership"  of  a particular  piece  of  property. 

On  the  basi3  of  the  information  which  has  been  supplied 
we  are  unable  to  render  an  opinion  as  to  the  date  on  which 
"the  City  of  Joplin  did  in  fact  assume  legal  ownership  of 
the  . . . 8.3  acres  of  land,"  and  this  for  the  reasons  set  out 
below. 


The  only  information  we  have  regarding  the  transaction  is 
as  follows: 

1.  It  appears  that  on  October  13,  1966  a general  ’war- 
ranty deed  wa3  signed  by  Leona  E.  Martin,  Katherine  P. 
Sebastian,  John  W.  Freeman,  Bonnie  Freeman,  John  R. 
Foster,  Martha  Foster,  William  E.  Freeman,  Florence  E. 
Chadwell,  and  Earl  Chadwell,  grantors,  notarized  by 
Betty  Ann  Mathis,  running  in  favor  of  the  City  of 
Joplin,  grantee. 

2.  The  City  of  Joplin  entered  into  an  agreement  with 
the  State  Inter-Agency  Council  for  Outdoor  Recreation 
for  the  acquisition  of  8.3  acres  of  land  for  an  ad- 
dition to  Spiva  Park,  the  terms  of  said  agreement  re- 
quiring that  the  property  be  purchased  by  the  City 
during  the  project  period,  August  1,  1967  to  May  1,  1968. 
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3.  A check  for  the  purchase  of  the  property  describ- 
ed in  the  above-  mentioned  general  warranty  deed  is 
dated  April  25,  1968,  a point  in  time  within  the  pro- 
ject period. 

4.  The  Department  of  the  Interior’s  Bureau  of  Out- 
door Recreation  Manual  currently  in  effect  provides 
in  pertinent  part: 

Relationship  of  Costs  to  Project  Period. 

To  be  eligible  for  matching  assistance,  costs 
must  have  been  incurred  within  the  project 
period  or  the  period  covered  by  the  agreement  . . . 

Acquisition  costs  are  incurred  when  the 
signed  deed,  lease,  or  other  appropriate 
conveyance  is  taken  by  the  participant. 

(Emphasis  added'} . 

In  view  of  the  fact  that  the  Outdoor  Recreation  program, 

16  U.S.C.  460  1,  is  national  in  scope,  the  directions  with  re- 
gard to  determining  when  acquisition  costs  are  incurred  are 
apparently  intended  to  produce  a system  of  uniform  application 
throughout  the  nation,  and  thus  to  avoid  such  local  doctrines 
regarding  the  passage  of  title  as  the  doctrine  of  equitable 
conversion.  The  provision  with  regard  to  when  acquisition  costs 
are  incurred  clearly  does  not  appear  to  suggest  that  they  are 
incurred  when  the  deed  is  signed  by  the  grantees,  for  the  lan- 
guage is  in  terms  of  when  something  is  done  with  the  signed  deed. 
Nor  would  one  expect  that  the  Secretary  of  the  Interior 7 or  his 
authorized  delegate,  would  mean  to  imply  a taking  by  the  grantee 
against  the  will  of  the  grantor.  It  is  our  opinion  that  the 
term  "taken"  as  used  in  the  Department’s  Bulletin  is  intended 
to  encompass  the  common  requirements  of:  (1)  delivery  of  the 
deed  by  the  grantor,  and  (2)  acceptance  of  the  same  by  the  grantee. 
See:  Sando  v.  Phillips,  319  S.W.2d  648  (Mo.  1959)  (delivery  is 
essential  to  the  validity  of  the  deed,  which  takes  effect  from  the 
date  of  delivery  and  not  from  the  date  of  execution) ; Donnelly  v. 
Robinson,  406  S.W.2d  595  (Mo.  19 66)  (to  be  operative  as  trans- 
fer  ot  ownership  deed  must  be  delivered  to  grantee  or  someone  for 
him):  Weigel  v.  YJood,  194  S.W.2d  40  (Mo.  1946)  (acceptance  of 
deed  by  grantee  is  necessary  to  its  validity). 

It  being  clear  that  your  agency  will  want  to  inquire  further 
to  determine  the  precise  facts  with  regard  to  the  elements  of 
delivery  and  acceptance,  we  are  not  in  a position  at  this  point 
to  render  an  opinion  as  to  the  date  when  the  acquisition  costs 
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were  Incurred.  It  appears  that  your  inquiry  with  regard  to  when 
the  City  of  Joplin  "assume [d]  legal  ownership"  of  the  land  is 
likewise  dependent  upon  your  additional  findings  as  to  when 
delivery  and  acceptance  occurred.  For  this  same  reason  we  are 
unable  at  this  point  to  render  an  opinion  as  to  when  the  City 
Jrassume[d]  legal  ownership." 


Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 


LOTTERIES:  Referral  selling  operation  described 

REFERRAL  SELLING:  herein  In  which  the  purchaser  partici- 

pant is  involved  in  earning  some  of 
his  commissions  through  the  enroll- 
ment of  other  purchasers  is  nevertheless 
a lottery. 


OPINION  NO.  195 

May  15,  1969 


Honorable  John  Crow 
Prosecuting  Attorney 
Greene  County 
Court  House 

Springfield,  Missouri  65802 
Dear  Mr.  Crow: 

This  is  in  response  to  your  request  of  March  19,  1969,  for 
an  opinion  from  this  office  concerning  referral  selling.  Specifi- 
cally, you  wish  to  know  whether  referral  selling  as  is  described 
below: 


1.  Is  a lottery  under  the  provisions  of  Sec- 
tions 563.^30  and  563. MO,  RSMo  Supp.  1967. 

The  specific  referral  selling  scheme  to  which  the  opinion  re- 
quest referred  differs  from  the  usual  referral  selling  scheme  by 
virtue  of  the  participation  of  the  purchasers.  Initially,  the 
buyer  is  brought  to  a meeting  by  a salesman  of  the  seller  or  a 
friend  who  has,  himself,  become  involved  in  the  referral  selling 
scheme.  He  is  induced  there  to  purchase  an  item  at  an  amount  greater 
than  its  retail  price,  and  to  pay  an  additional  sum  to  become 
either  a "founder  distributor"  or  a "founder  supervisor"  for 
the  referral  seller.  The  purchase  of  the  item  by  this  "founder" 
is  incidental  to  his  role  as  founder  and  the  inducement  for  the 
purchase  is  not  the  value  of  or  the  need  for  the  item,  but  the  op- 
portunity to  make  a substantial  amount  of  money  by  becoming  a founder. 

The  referral  seller  promises  to  build  or  otherwise  establish 
a "market  center"  in  the  area  at  which  the  merchandise  will  be  sold 
to  persons  holding  special  "purchase  authority  cards"  only.  This 
center  will  be  built  within  sixty  days  after  one  hundred  percent 
of  the  founders  provided  for  (no  more  than  two-thirds  of  one  percent 
of  the  total  population  of  a trade  area,  or  five  thousand  persons, 
whichever  is  smaller)  are  enrolled.  A "trade  area"  is  defined  in 
the  founder  purchase  contract  as  encompassing  "a  seventy-five  mile 
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radius  of  any  city  or  town  chosen,  and  at  [the  seller's]  option, 
may  be  a smaller  geographic  area.”  However,  the  trade  area  may 
not  be  smaller  than  one  with  a population  large  enough  to  permit 
the  enrollment  of  two  thousand  founders  and  distribution  of  one 
hundred  thousand  purchase  authority  cards.  If  fewer  than  one  hun- 
dred percent  of  the  founders  planned  for  are  enrolled,  the  center 
will  be  built,  only  it  will  be  a smaller  facility.  There  is  no 
promise  that  the  center  will  be  built  within  any  specified  time, 
however. 

Purchasers  brought  into  this  referral  selling  operation  may 
enroll  as  either  founder  "distributors"  or  founder  "supervisors." 

A founder  distributor  must  purchase  either  a tape  recorder  or  a set 
of  cookware  for  $150.00,  of  which  $60.00  is  commission  and  $90.00 
is  purchase  price.  A founder  supervisor  must  purchase  either  a 
color  television  set  or  a music  center  for  $750.00,  of  which  $450.00 
is  commission  ("training  fee"). 

A founder  distributor  receives  fifty  "purchase  authority  cards" 
for  distribution  to  potential  customers  of  the  seller's  market 
center.  On  each  sale  to  a person  holding  a card  distributed  by  him, 
the  distributor  receives  a commission  of  four  percent,  subject  to 
a deduction  of  five  cents  for  each  card  distributed  to  him  per 
month  in  any  quarter  in  which  anyone  of  those  cards  was  used  for  a 
purchase  at  the  market  center.  In  addition  to  this,  and  by  far  the 
major  inducement  to  persons  who  are  asked  to  become  founders,  a 
distributor  receives  $50.00  for  every  founder  distributor  and  $100.00 
for  every  founder  supervisor  whom  he  presents  for  enrollment.  If 
a founder  distributor  becomes  a founder  supervisor  (through  another 
purchase  for  $210.00  and  a $390.00  "training  fee"),  the  distributor 
who  enrolled  him  receives  an  added  commission  of  $50.00.  For  every 
ten  founders  he  enrolls,  a distributor  receives  an  added  ten  pur- 
chase authority  cards  for  distribution.  The  founder  distributor 
is  required  by  the  contract  he  signs  to  encourage  purchase  authority 
cardholders  to  purchase  merchandise  at  the  seller's  center.  If 
a purchase  authority  cardholder  does  not  make  purchases  for  two 
consecutive  quarters,  the  distributor  must  seek  to  redistribute  that 
holder's  card  to  another  person.  The  seller  engages  that  he  will 
send  such  distributor  reports  quarterly  as  to  the  number  of  purchases 
made  by  persons  holding  cards  distributed  by  that  founder. 

A founder  "supervisor"  receives  fifty  purchase  authority  cards 
for  distribution,  and  he  earns  a five  percent  commission  on  each 
purchase  made  with  such  a card  (subject  to  the  same  five  cent  de- 
duction described  above).  For  each  distributor  he  causes  to  be 
enrolled,  the  supervisor  receives  a commission  of  $60.00.  and  for 
every  supervisor  he  causes  to  be  enrolled,  he  receives  $450.00. 

If  a distributor  enrolled  by  this  supervisor  himself  enrolls  a 
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distributor,  the  supervisor  receives  a commission  of  $10.00  for  the 
enrollment  of  this  "indirect"  founder.  And,  if  that  indirect  distri- 
butor upgrades  himself  to  a supervisor,  the  original  supervisor  re- 
ceives smother  $3^0.00.  The  supervisor  also  receives  $390.00  for 
every  direct  distributor  whom  he  enrolled  who  becomes  a supervisor. 

For  sales  made  by  the  use  of  purchase  authority  cards  issued  by 
distributors  whom  he  enrolled,  the  supervisor  receives  an  amount 
equal  to  twenty-five  percent  of  the  commissions  earned  on  such  sales 
by  "his"  distributors. 

There  is  no  limit  on  the  number  of  supervisors  who  might  be  en- 
rolled in  this  program  other  than  the  total  limit  on  the  number  of 
founders.  Conceivably,  all  distributors  may  become  supervisors. 

While  supervisors  are  required  to  attend  sales  meetings  and  training 
sessions,  if  such  are  held  (there  is  no  obligation  on  the  part  of 
the  seller  to  hold  any),  and  to  exhort  the  distributors  "in  his  sales 
organization"  to  greater  efforts  in  encouraging  the  use  of  purchase 
authority  cards  and  the  enrollment  of  founders,  the  supervisor  has 
no  supervisory  authority  over  "his"  distributors.  While  he  is  to 
have  sales  meetings,  "his"  distributors  are  not  obliged  to  attend. 

The  supervisor  is  given  reports  on  the  purchases  made  by  holders 
of  purchase  authority  cards  distributed  by  him  and  by  "his"  distributors. 

The  referral  seller  supplies  all  promotional  aids  to  the 
founders  and  aids  them  in  enrolling  other  founders.  The  actual 
sale  and  enrollment  process  is  performed  at  a meeting  to  which  the 
founders  bring  their  friends  and  other  prosoects.  The  sales  pitch 
is  based  on  the  opportunity  to  earn  money  rather  than  on  the  value 
of  the  items  to  be  sold.  The  founder  is  instructed  to  participate 
in  the  process  by  which  his  prospect  is  persuaded  to  enroll;  and, 
in  fact,  the  founder  himself  takes  on  the  initial  Job  of  persuading 
his  prospect  to  make  the  purchase  and  become  a founder. 

I.  IS  THIS  A LOTTERY? 

While  the  laws  of  Missouri  do  not  define  the  term,  "lottery," 
both  statute  and  constitutional  provisions  prohibit  it.  Missouri 
Constitution,  Article  III,  Section  39  (9);  Section  563.^30,  RSMo  Supp. 
1967.  However,  the  term  has  received  a Judicial  gloss  from  the 
Missouri  courts,  and  has  been  the  subject  of  opinions  of  this  of- 
fice. Generally,  a lottery  is  a device  whereby  a person  is  offered 
a chance  to  receive  great  gain  in  exchange  for  some  consideration. 

The  Supreme  Court  of  Missouri  said,  in  State  ex  inf.  McKittrick  vs. 
Globe-Democrat  Publishing  Company,  3^1  Mo"!  862,  110  S.W.2d  705  (1937), 
that  a lottery  has  three  elements:  consideration,  prize,  and  chance. 

In  view  of  the  constitutional  status  of  Missouri's  prohibition  of 
lotteries,  these  elements  should  be  applied  broadly  to  fulfill  the 
apparent  purpose  of  the  prohibition.  For  example,  in  State  vs,  McEwan, 
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343  Mo.  213,  120  S.W.2d  1098  (1938),  the  court  held  that  a ’’bank 
night"  was  within  the  definition  of  "lottery"  even  though  persons 
could  register  and  qualify  for  prizes  without  actually  purchasing 
a ticket  to  the  movie  house  which  held  the  "bank  night."  Considera- 
tion existed  as  a practical  matter,  the  court  held,  because  a person 
had  to  be  present  to  claim  hfs  prize  and  make  the  claim  within  two 
and  a half  minutes  after  his  name  was  drawn,  and  because  the  draw- 
ings might  be  held  inside  the  theater  as  well  as  outside.  Moreover, 
the  inducement  to  buy  a ticket  to  see  the  movie  was  quite  strong  to 
the  person  who  was  present  for  the  drawing. 

There  is  little  doubt  that  there  is  consideration  in  the  re- 
ferral selling  operation  described  above.  Under  the  McEwan  rationale, 
had  the  referral  selling  plan  required  merely  that  the  purchaser 
"founder"  pay  the  actual  retail  price  of  the  goods  purchased  as  a 
condition  to  participation  in  the  plan,  the  requisite  consideration 
would  have  been  present.  In  McEwan , supra,  the  most  a person  would 
have  had  to  pay  was  the  regular  price  of  a ticket  to  enter  the 
theater  and  see  the  movie.  See  also  State  vs.  Mumford,  73  Mo.  647 
(1881).  Here,  the  founder  pays  a sum  in  addition  to  the  retail  price 
of  an  article  he  purchases;  this  sum  is  an  added  consideration  for 
participation  in  the  referral  scheme. 

Moreover,  the  referral  selling  scheme  clearly  involves  a prize. 
Again,  Missouri's  courts  have  construed  this  term  most  liberally. 

See,  e.g..  State  ex  rel.  Home  Planners  Depositary  vs.  Hughes,  299 
Mo.  529,  253  S.W.  229  (1923)  calling  the  offering  of  below-market 
interests  rates  to  participants  In  a lending  plan  sufficient  to 
constitute  the  offering  of  a prize.  It  would  seem  certain  in  the 
light  of  Hughes  that  any  plan  whereby  a person  is  offered  the  chance 
to  make  large  amounts  of  money  over  and  above  his  payment  for  that 
opportunity,  involves  the  offer  of  a prize.  While  the  participant 
"founder"  does  extend  some  effort  In  obtaining  the  prize,  such  ef- 
fort la  not  determinative  for  this  purpose.  In  State  ex  inf.  McKlttrlck 
vs.  Globe-Democrat  Publishing  Company,  supra,  the  prize  depended 
upon  substantial  effort  in  the  solution  of  difficult  rebus  puzzles. 

It  was  held  nevertheless  that  a prize  was  involved. 

It  is  more  difficult  to  find  that  this  referral  selling  scheme 
involves  an  element  of  chance  sufficient  to  label  it  a lottery. 

Again,  the  Globe-Democrat  case,  supra,  supplies  the  necessary  stan- 
dard. In  that  case  the  defendant  publishing  company  published  a 
series  of  cartoons  which  were  to  be  interpreted  to  arrive  at  "famous 
names."  The  cartoons  Include  persons,  things,  and  words.  The  con- 
testant was  to  "solve"  the  cartoon  rebus  by  finding  in  it  the  parts 
of  a word  or  set  of  words  which  made  up  a famous  name.  The  initial 
set  of  cartoons  was  found  to  be  rather  simple,  but  subsequent  sets 
became  more  and  more  difficult.  It  was  found  by  the  trial  court 
that  a great  amount  of  skill  was  needed  in  the  solution  of  these 
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puzzles,  but  that  sometimes  an  accurate  guess  was  enough.  Moreover, 
it  was  found  that  some  of  the  most  difficult  puzzles  were  somewhat 
ambiguous — they  could  give  rise  to  two  or  more  different  solutions 
of  which  one  was  supposedly  "preferred."  Hence,  although  it  was 
minor  as  a quantitative  matter,  guess  work  and  blind  luck  could 
give  one  person  success  and  eliminate  a substantial  number  of  other 
contestants.  The  court  held  that  this  was  sufficiently  invested 
with  the  element  of  chance  to  be  a lottery. 

".  . .the  fact  that  skill  alone  will  bring 
contestants  to  a correct  solution  of  a greater 
part  of  the  problems  does  not  make  the  con- 
test any  the  less  a lottery  if  chance  enters 
into  the  solution  of  another  lesser  part  of 
the  problems  and  thereby  proximate ly  influ- 
ences the  final  result.  In  other  words,  the 
rule  that  chance  must  be  the  dominant  factor 
is  to  be  taken  in  a qualitative  or  causative 
sense  rather  than  in  a quantitative  sense. 

. . ."  (110  S . W. 2d  at  717) 

In  another  case.  State  ex  rel.  vs.  Hughes,  supra,  chance  is  seen 
as  involving  uncertainty  with  respect  to  the  actual  realization  of 
the  promised  reward  without  any  reasonable  way  in  which  to  determine 
the  probabilities  of  such  realization.  253  S.W.  at  231. 

In  other  states,  referral  selling  schemes  have  been  held  to 
be  lotteries  because  they  involve  a substantial  element  of  chance. 
However,  In  all  of  these  cases,  the  customer  was  promised  commis- 
sions only  if  a salesman  of  the  seller  contacted  and  sold  the 
seller's  products  to  (and  In  some  cases  enrolled  as  a "representa- 
tive") the  persons'  whose  names  the  customer  supplied.  It  was  not 
certain  that  the  company's  salesman  would  even  contact  these  per- 
sons, nor  was  it  clear  that  the  salesman  would  represent  the  seller's 
product  in  an  adequately  persuasive  manner  to  make  the  sale  if,  in 
fact,  he  did  make  the  contacts.  Skill  or  judgment  on  the  part  of 
the  customer  In  selecting  the  names  was  not  a predominant  contri- 
buting factor  in  determining  whether  or  not  that  customer  would 
receive  commissions.  Sherwood  and  Roberts — Yakima,  Inc.,  vs.  Leach, 
67  Wash. 2d  630.  409  P.2d  l60  (1966);  Commonwealth  vs.  Allen,  4o4 
S.W. 2d  464  (Ky.  1966);  Commonwealth  vs~.  Campbell,  406  S.W.^d  730 
(Ky.  1966);  State  vs.  lTM~,  Inc.,  52  Mlsc.2d  39,  275  N.Y.S.2d  303 
(Usp.  Ct.  1966);  M.  Llpplncott  Mortgage  Investment  Co.  of  Florida 
vs.  Childress,  204  So. 2d  919  (Fla.  Dist.  Ct.  App.  1967). 

Similar  referral  selling  schemes,  again  Involving  minimal 
participation  on  the  part  of  the  referral  customer  in  the  "earning" 
of  promised  commissions  were  deemed  not  to  be  lotteries  in  Ohio. 
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DeWltt  Motor  Company  vs.  Bodnark,  1^  Ohio  Op. 2d  25,  169  N.E.2d  66 0 
(Com.  Pis.  I960)  (dictum) ; Yoder  vs.  So-Soft  of  Ohio,  Inc.,  30  Ohio 
Op. 2d  566,  202  N.E.2d  329  (Com.  Pis.  1963)  (The  court  held  that  the 
referral  sales  contract  was  a security,  however);  First  Discount 
Corp.  vs,.  Cua,  117  Ohio  App.  105,  190  N.E.2d  695  (Ohio  Ct . App. 

1962 ) . T'he  Oklahoma  Supreme  Court  also  held  the  referral  selling 
scheme  not  to  be  a lottery  on  the  basis  of  a very  close  and  highly 
technical  reading  of  Oklahoma's  lotteries  statute.  The  statutes 
included  referral  selling  schemes  in  which  the  purchaser  "agrees" 
to  secure  future  purchasers.  There  being  no  actual  agreement  so 
to  do  on  the  part  of  the  referral  buyer,  there  was  no  lottery. 
Krehbiel  vs.  State,  378  P.2d  768  (Okla.  1963);  A.  A.  Murphy,  Inc., 
vs.  Taylor,  385  P.2d  648  (Okla.  1963).  The  major  difference  between 
the  Washington,  Florida,  and  Kentucky  decisions,  and  the  decisions 
of  the  Ohio  courts  is  on  their  evaluation  of  the  element  of  chance. 
The  Ohio  court  in  First  Discount  Corp.  vs.  Cua,  supra,  noted  that 
"An  element  of  chance  permeates  most  of  the  affairs  of  men.  ..." 
and  found  that  ".  . .The  analogy  between  the  commissions  provided 
in  this  agreement  and  the  perfectly  lawful  overwriting  commissions 
of  the  general  agent,  Jobber,  etc.,  on  the  sales  of  his  subordinates, 
is  a valid  one,  even  though  the  representative  here  must  depend 
upon  persuasion  alone  without  actual  authority."  (190  N.E.2d  at 
697). 

In  an  opinion  of  this  office  issued  on  February  6,  1963  (No. 

86),  the  rationale  of  the  Sherwood  and  Roberts — Yakima,  Inc,  case 
and  the  cases  following  it  was  implicitly  accepted  and  that  of  the 
DeWltt  case  and  the  subsequent  Ohio  cases  was  rejected.  It  was 
there  that  the  element  of  chance  adhered  in  the  absence  of  control 
on  the  part  of  the  buyer  over  the  attainment  of  his  commissions. 

There  was  another  feature  of  referral  selling  plans  which  was 
mentioned  in  the  above  opinion  of  this  office  and  in  the  opinion 
of  the  court  in  Sherwood  and  Roberts — Yakima,  Inc. , supra,  the  re- 
ferral buyer  has  no  way  of  knowing  the  extent  to  which  the  market 
for  the  items  sold  is  saturated.  The  multi-level  and  unlimited 
scope  of  the  referral  selling  scheme  made  it  impossible,  at  some 
point  unknown  to  the  buyer,  for  the  buyer  to  recoup  his  investments 
much  less  make  any  profit.  This  "chance"  feature  inheres  in  and 
at  some  point  in  the  proliferation  of  referral  buyers,  dominates 
the  plan.  Such  domination  by  "chance"  would  occur  whether  or  not 
the  participants  in  the  plan  were  expected  to  and  did  participate 
in  the  actual  earning  of  their  commissions.  If  a referral  buyer 
enters  into  a referral  selling  plan  without  knowing  or  being  able 
to  know  how  many  participants  were  already  enrolled,  and  without 
any  means  by  which  a person  experienced  in  the  trade  could  test 
the  remaining  market  and  estimate  his  chance  for  success,  he  is  re- 
lying more  on  luck  than  on  skill  to  help  him  make  his  money. 
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In  State  ex  rel.  vs.  Hughes,  299  Mo.  529,  253  S.W.  229  (1923), 
this  "chance"  feature  became  part  of  the  Missouri's  definition  of 
"lotteries."  In  that  case,  a person  was  given  the  opportunity  to 
borrow  money  from  a certain  fund  at  below-market  interests  up  to 
the  face  value  of  a certificate  which  he  had  to  purchase.  The  certi 
ficate  costs  the  holder  $4.00  per  month  for  every  $500.00  of  the 
face  value.  Paid  up  certificate  holders  could  cash  In  their  certi- 
ficates for  the  face  value  plus  a certain  amount  of  earnings.  Each 
certificate  holder  was  allowed  to  borrow  money  in  the  order  in  which 
his  application  for  certificate  was  made — down  to  the  day,  hour, 
and  minute.  Hence,  his  opportunity  to  borrow  any  substantial  sum 
at  the  low  interest  rate  depended  in  large  part  on  the  number  of 
certificate  holders  who  were  eligible  to  and  did  borrow  money  from 
the  fund  beforehand.  Holding  this  sufficient  to  import  a dominating 
element  of  chance  into  the  plan,  the  court  said: 

"It  is  manifest  that  the  subscriber,  while  he 
knows  the  'day,  hour,  and  minute'  his  aoplica- 
tion  for  the  certificate  is  made,  cannot  know 
the  number  of  certificates  which  have  been 
applied  for  preceding  his  application.  Even 
if  he  knew  the  actual  number  which  had  reached 
the  fiscal  agency  and  had  been  listed,  he  could 
not  know  how  many  applications  had  been  taken 
thereafter  by  relator's  representatives  and 
had  not  reached  the  office  for  listing.  It 
follows  he  cannot  know  his  rank  or  order  In 
the  matter  of  eligibility  for  a loan.  . . . 

The  value  of  his  certificate  depends  in  part 
upon  the  order  in  which  it  becomes  eligible 
for  a loan,  ..."  (253  S.W.  at  230-231) 

The  referral  selling  plan,  with  which  this  opinion  is  concerned 
contains  both  the  elements  of  chance  found  in  the  Hughes  case  and 
that  found  in  the  Washington,  Kentucky,  and  Florida  decisions  dis- 
cussed above  whose  reasoning  is  adopted  by  implication  in  the  above 
official  opinion  issued  by  this  office  in  19^3 . The  number  of  pro- 
bable founders  is  limited  to  a percentage  of  the  population  in  the 
trade  area  to  be  served  by  the  seller's  market  center.  This  limits 
the  risk  on  the  part  of  each  founder  that  the  number  of  persons  who 
might  receive  and  U3e  the  purchase  authority  cards  might  be  insuf- 
ficient. On  the  other  hand,  as  the  number  of  founders  grows  in  any 
given  market  area,  the  additional  number  of  founders  who  may  be  en- 
rolled decreases.  Each  subsequent  enrollee  Is  thus  limited  In  the 
number  of  commissions  which  he  might  earn  for  the  enrollment  of 
other  founders.  There  is  apparently  no  way  for  the  prospective 
founders  to  know  (1)  how  many  other  founders  have  been  enrolled  in 
the  area,  or  (2)  how  many  founders  are  being  enrolled  and  are  being 
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solicited  now.  That  is,  he  has  no  way  of  ascertaining  the  possible 
market  from  which  he  expects  to  make  his  largest  commission — the 
market  for  enrollees.  Moreover,  his  ability  in  the  future  to  enroll 
founders  depends  in  a negative  way  directly  upon  the  unforeseeable 
and  uncontrollable  (by  him)  ability  of  other  founders  to  enroll 
founders.  Not  only  the  Hughes  case,  but  also  Sherwood  and  Roberts — 
Yakima,  Inc,  vs.  Leach,  supra,  would  serve  as  authority  for  the 
primacy  of  the  chance  feature  here. 

Chance  is  even  more  apparent  when  one  considers  the  commissions 
earned  by  supervisors  and  commissions  accruing  from  the  change  of 
status  from  distributor  to  supervisor.  A supervisor  has  relatively 
little  to  say  about  what  distributors  in  his  "sales  organization" 
do  with  their  time.  He  has  no  coercive  authority  with  regard  to 
hiring  and  firing,  either  directly  or  indirectly,  through  reports 
to  the  seller  concerning  the  distributor’s  behavior.  While  the  dis- 
tributor is  obligated  to  use  reasonable  efforts  to  encourage  purchase 
authority  cardholders  to  make  purchases,  such  obligation  does  not 
extend  to  the  enrollment  of  founders.  Moreover,  such  obligation 
as  exists  to  serve  the  seller’s  interest  is  subject  to  the  dis- 
tributor’s and  supervisor's  right  to  engage  in  other  gainful  em- 
ployment. (See  Master  Founder  Purchase  Contract,  paragraphs  11  and 
13).  The  most  a supervisor  can  do  is  exhort  and  persuade  at  sales 
meetings  (at  which  attendance  is  apparently  not  required  of  dis- 
tributors). Yet,  a supervisor  receives  a commission,  not  only  for 
founders  which  he  enrolls,  but  also  for  founders  which  "his"  dis- 
tributors enroll.  Moreover,  a supervisor  receives  a commission 
(as  does  a distributor)  for  every  founder  whom  he  enrolled  who 
becomes  a supervisor;  and,  in  addition,  he  receives  a commission 
for  every  distributor  who  was  enrolled  by  one  of  his  distributors 
who  becomes  a supervisor.  Unless  the  amount  of  his  commissions 
warrant  his  spending  a substantial  amount  of  time  on  the  job  as 
supervisor  (and  hence  away  from  his  regular  employment  if  such 
exists),  it  is  highly  doubtful  that  his  efforts  contribute  to  the 
enrollment  of  these  indirect  distributors  or  their  elevation  to 
supervisor.  Since  there  is  no  limit  to  the  number  of  distributors 
who  become  supervisors,  the  supervisor's  commissions  on  the  enroll- 
ment of  indirect  distributors  and  on  sales  made  on  purchase  authority 
cards  by  "his"  distributors  is,  therefore,  also  highly  contingent 
on  decisions  made  independently  of  his  efforts. 

Another  source  of  commissions  for  founders  is  sales  made  to 
holders  of  purchase  authority  cards.  It  is  the  duty  of  each  super- 
visor to  encourage  distributors  to  encourage  holders  of  these  cards 
to  make  purchases.  The  market  center  at  which  these  purchases  are 
to  be  made  is  not  yet  built.  The  quality  of  merchandise  offered 
there  and  the  salesmanship  of  the  persons  working  at  the  center  is 
still  unknown.  Much  depends  upon  these  two  factors  to  determine 
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the  amount  of  money  received  by  distributors  and  supervisors  from 
sales  at  the  market  center,  yet  supervisors  are  given  a twenty-five 
percent  override  on  commissions  earned  by  distributors  from  such 
sales.  A supervisor  is  also  given  a commission  of  five  percent  of  the 
sales  made  to  holders  of  purchase  authority  cards  which  he  distri- 
buted. Distributors  receive  a commission  of  four  percent  on  such 
sales  made  to  holders  of  cards  distributed  by  them. 

Distributors  are  encouraged  to  redistribute  cards  which  are 
not  used  in  any  two  quarter  period  (and  we  shall  assume  that  cards 
remain  the  property  of  the  seller  in  order  to  facilitate  redistri- 
bution) . Information  concerning  the  use  of  purchase  authority  cards 
is  given  to  the  supervisor  and  distributors  working  in  his  "sales 
organization"  to  enable  them  to  determine  what  effort  is  required 
to  increase  sales  to  holders  of  these  cards.  However,  the  number 
of  actual  purchases  and  the  size  of  each  purchase  must  depend  upon 
the  quality  of  the  market  center  and  its  competitive  position  in 
the  trade  area.  Moreover,  the  size  of  the  commissions  (subject  to 
the  five  percent  per  card  service  charge)  is  sufficiently  low  to 
make  any  great  sales  effort  on  the  part  of  the  founder  appear  re- 
latively unrealistic.  Assuming  that  a distributor  has  distributed 
fifty  purchase  authority  cards,  and  the  holders  of  these  cards 
make  purchases  at  the  market  center  averaging  each  $100.00  per 
month,  the  distributor's  commission  would  be  $200.00  per  month  less 
a monthly  service  charge  of  $2.50.  Yet  the  return  from  a single 
cardholder’s  purchases  would  only  be  $4.00  per  month.  Thus,  as  a 
practical  matter,  chance  is  a dominate  feature  in  the  rewards  ac- 
cruing to  the  distributor  from  the  actions  of  the  cardholders. 

The  present  inducement  for  enrollment  of  founders  is  clearly 
not  the  relatively  minor  earnings  from  sales  to  purchase  authority 
cardholders  at  a market  center  not  yet  built.  More  clearly,  the 
major  inducement  must  be  the  opportunity  to  earn  substantial  com- 
missions from  the  enrollment  of  other  founders.  As  was  suggested 
above,  the  chance  factor  in  this  aspect  of  the  plan  is  quite  clear 
and  becomes  even  more  clear  as  the  number  of  enrolled  founders  increases. 

The  referral  selling  scheme,  with  which  this  opinion  is  con- 
cerned, does  indeed  come  close  to  what  might  be  characterized  as  the 
sale  of  a business  opportunity.  When  a person  buys  a business,  he 
is  purchasing  a chance  to  exploit  it  and  profit  from  it  in  the  fu- 
ture. His  success  or  failure  depends  in  large  measure  upon  events 
in  the  future,  and  upon  circumstances  in  large  part  beyond  his  con- 
trol. A person  entering  into  such  a transaction  nevertheless  has 
or  Is  an  experienced  businessman,  can  acquire  information  concerning 
present  competition  and  market  conditions,  and  can  make  certain 
assumptions  about  what  will  happen  In  the  near  future  which  will 
be  fairly  accurate.  The  kind  of  information  on  which  similar  rele- 
vant judgments  are  based  is  not  available  to  the  person  enrolling 
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as  a founder.  Moreover,  the  Involvement  or  expected  Involvement 
of  the  purchaser  of  a business  opportunity  with  a profitable  opera- 
tion of  the  business  is  of  a far  more  intense  and  otherwise  different 
nature  than  that  of  the  founder  with  the  earnings  of  commissions 
either  from  enrollment  of  other  founders  or  from  sales  made  to 
holders  of  purchase  authority  cards.  While  the  kind  of  referral 
selling  operation  discussed  here  comes  close,  it  does  not  appear 
to  be  the  equivalent  of  such  a legitimate  transaction. 

As  was  stated  above,  the  constitutional  status  of  Missouri's 
Drohibition  of  lotteries  urges  a broad  and  effective  interoretation 
of  the  elements  which  comprise  a lottery:  consideration,  prize, 
and  chance.  As  State  vs.  McEwan,  supra , pointed  out,  the  practical 
effect  of  a scheme  or  plan  may  be  taken  into  account  in  determining 
whether  the  damning  features  are  present.  Moreover,  the  qualita- 
tive focus  of  State  v.  Globe-Democrat  Publishing  Company,  supra, 
and  the  breadth  of  the  definition  of  chance  in  State  ex  rel.  vs. 
Hughes , supra,  strongly  suggest  the  dominance  of  the  chance  factors 
in  the  referral  selling  operation  described  in  this  opinion.  As 
was  noted,  the  element  of  chance  is  strongly  present  even  In  the 
area  of  commission  earnings  in  which  the  founder  purchasers  are 
most  directly  involved — the  recruiting  and  enrollment  of  other  foun- 
ders. For  these  reasons,  it  is  the  opinion  of  this  office  that  the 
referral  selling  scheme  described  in  this  opinion  is  a lottery  with- 
in the  provisions  of  Sections  563.^30  and  563. ^^0,  RSMo  Supp.  1967. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  referral  selling  opera- 
tion in  which  founder  purchasers  are  promised  commissions  from  the 
enrollment  of  other  founder  purchasers  by  them  and  from  sales  made 
to  persons  holding  purchase  authority  cards  distributed  by  such 
founders,  or  by  persons  within  such  founders'  ''sales  organizations," 
in  a market  center  yet  to  be  built,  is  a lottery  within  the  provi- 
sions of  Sections  563.^30  and  563. MO,  RSMo  Supp.  1967. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Dennis  J.  Tuchler. 

Yours  very  £*nily , 

JOHN  C.  DANFORTH 

Attorney  General 

Enclosure:  Op.  No.  86,  Reardon, 

2-6-63 
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THIRD  AND  FOURTH  CLASS  COUNTIES: 
OWNING  REAL  ESTATE  IN  OTHER 
COUNTIES: 

SALE  OF  LAND  BY  SHERIFF: 

REAL  ESTATE: 


The  sheriff  of  any  county  in  which  real 
estate  is  located  which  is  ovmed  by 
another  nonad joining  county  of  the  third 
or  fourth  class  in  violation  of  section 
49.285(1),  must  take  possession  of  the 
land  and  sell  it  in  the  manner  prescribed 
by  section  49.285(1)  unless  otherwise 
ordered  by  a Circuit  Court  under  section 
49.285(2) . 


OPINION  NO.  196 


September  25,  1969 


Honorable  Granvil  B.  Vaughan 
Missouri  House  of  Representatives 
Room  203B 

State  Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Representative  Vaughan: 

We  are  in  receipt  of  your  request  for  an  official  opinion  from  th's  of- 
fice asking  whether  the  sheriff  of  a county  has  the  power  to  sell  land  within  its 
boundaries  which  is  owned  by  another  county  of  the  third  or  fourth  class. 

Section  49.285,  RSMo  Cum.  Supp.  1967,  states: 

"1.  It  shall  be  unlawful  for  any  county  of  the 
third  or  fourth  class  to  own  real  estate  situated 
in  any  other  county  of  this  state  other  than  a 
county  -which  adjoins  it  after  five  years  from 
October  13,  1963,  or  after  five  years  from  the 
date  of  acquisition  of  the  real  estate,  whichever 
date  last  occurs . If  any  county  subject  to  these 
provisions  fails  to  dispose  of  such  real  estate 
within  that  time,  the  sheriff  of  the  county  in 
which  the  land  is  located  shall  take  possession 
of  the  real  estate  and  sell  it  at  public  auction 
from  the  place  where  and  at  the  hour  when  parti- 
tion sales  are  normally  conducted  after  giving 
notice  of  the  sale  in  the  manner  prescribed  for 
partition  sales  "both  in  the  county  where  the  land 
is  located  and  in  the  county  owning  the  real 
estate.  . . (Emphasis  added) 

The  statute  quoted  above  makes  it  illegal  for  a third  or  fourth  class 
county  to  own  real  estate  in  any  non-adjacent  county  after  five  years  from  the 
date  of  acquisition  of  the  land  or  from  October  13,  1963,  (whichever  last  occurs). 
In  order  to  enforce  the  provisions  of  the  statute,  the  sheriff  is  required  to 
take  possession  of  the  unlawfully  held  land  and  sell  it  at  a pjublic  auction.  The 
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statute  directs  that  the  sheriff  "shall"  take  possession  of  the  land  and  sell  it. 
Because  the  Missouri  General  Assembly  has  specifically  directed  the  sheriff  to 
take  possession  of  and  sell  land  held  in  violation  of  the  statute,  it  is  only 
logical  to  conclude  that  the  sheriff  need  not  seek  or  obtain  any  further  order 
or  authority  in  order  to  comply  with  Section  49.285.  Of  course,  the  sheriff 
must  follow  the  procedure  specified  in  the  statute  in  conducting  the  sale. 

Section  49.285(2)  provides  that  the  Circuit  Court  of  the  county  where 
the  land  is  located  may  restrain  the  sheriff  from  enforcing  the  provisions  of 
section  49.285(1)  under  certain  circumstances.  But  as  long  as  the  sheriff  is 
not  under  court  order  pursuant  to  section  49.285(2)  it  is  his  duty  to  take  pos- 
session of  and  sell  land  which  is  held  in  violation  of  section  49.285(1). 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  sheriff  of  any  county  in  which 
real  estate  is  located  which  is  owned  by  another  non -adjoining  county  of  the  third 
or  fourth  class  in  violation  of  section  49.285(1),  must  take  possession  of  the  land 
and  sell  it  in  the  manner  prescribed  by  section  49.285(1)  unless  otherwise  ordered 
by  a Circuit  Court  under  section  49.285(2). 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  ny  Assis- 
tant, Thomas  D.  Vaughn. 


Yours  very  truly, 

JOHN  C.  DANFORTH 
Attorney  General 


COUNTY  CHARTER  COMMISSION: 
COUNTY  OFFICERS: 

NECESSARY  GOVERNMENTAL 
EXPENSES: 

COUNTY  LIABILITY  OR 
REIMBURSEMENT  FOR  EXPENSES: 
CONSTITUTIONAL  LAW: 


may  the  county  use  its  funds  in 
commission  for  their  services. 


The  Clay  County  Court  is  authorized 
to  exnend  county  funds  to  meet  the 
necessary  expenses  incurred  by  the 
Clay  County  Charter  Commission  in 
the  performance  of  its  official 
duties.  Necessary  expenses  do  not 
include  fees  for  professional  advice 
and  services  meals  consumed,  clothin 
depleted  or  commutation  expenses 
incurred  by  commission  members.  Nor 
any  way  to  compensate  members  of  the 


July  10, 


Honorable  P.  Wayne  Kuhlman 
Assistant  Prosecuting  Attorney 
Clay  County  Court  House 
Liberty,  Missouri  64068 


OPINION 

1969 


NO-..  198 


Dear  Mr.  Kuhlman: 


This  opinion  is  in  response  to  your  letter  of  recent  date  in 
which  you  request  an  official  opinion  from  this  office  on  the  fol- 
lowing question: 


"The  Clay  County  Charter  Commission  was  appointed 
by  the  Clay  County  Court  October  25,  1968,  to  draft 
a charter  for  submitting  to  the  voters  of  Clay 
County.  Is  the  Clay  County  Court  authorized  to 
expend  county  funds  to  support  the  Charter  Commis- 
sion?" 


Subsequent  to  your  request, 
with  the  following  budget  of  the 


your  office  furnished  this  office 
Clay  County  Charter  Commission: 


Clerical  Salaries 
Printing 

Professional  Services 
Office  Supplies 
Postage 

Contingent  Fund 

TOTAL 


$1,000.00 
' 500.00 
5,000.00 
250.00 
150.00 
200.00 
$77WOKT 


Article  VI,  Section  18  of  the  Constitution  of  Missouri  permits 
the  establishment  of  charter  government  for  counties  having  popula- 
tion in  excess  of  eighty-five  thousand  inhabitants.  Article  VI, 
Sections  18(f)  and  (g)  provide  for  the  drafting  of  proposed  county 
charters  by  commissions  appointed  by  the  judges  of  the  circuit  and 
probate  courts  pursuant  to  petition. 
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Article  VI,  Section  18(g)  specifically  provides: 

"Within  sixty  days  thereafter  said  Judges  shall 
appoint  a commission  to  frame  the  charter,  con- 
sisting of  fourteen  freeholders  who  shall  serve 
without  pay  and  be  equally  divided  between  the 
two  political  parties  casting  the  greater  number 
of  votes  for  governor  at  the  last  preceding  general 
election. " 

Thus,  two  relevant  points  are  quite  clear:  (1)  Charter  com- 
missions are  charged  by  the  Constitution  with  performing  an  impor- 
tant governmental  function  for  the  counties,  1 .e . , establishing  a 
vehicle  for  peaceful  change  of  the  structure  o'*  countv  government, 
and  (2)  the  members  of  such  commissions  are  to  serve  without  com- 
pensation for  their  services.  Nothing  is  stated  in  the  Constitu- 
tion regarding  the  necessary  exnenses  o^  such  commissions . 

However,  Section  *<9.510,  RSMo  nrovides: 

"It  shall  be  the  duty  of  the  county  to  provide 
offices  or  space  where  the  officers  of  the  county 
may  properly  carry  on  and  perform  the  duties  and 
functions  of  their  respective  offices.  Said 
county  shall  maintain,  furnish  and  equip  said 
offices  and  provide  them  with  the  necessary 
stationery,  supplies,  eouipment,  appliances 
and  furniture,  all  to  be  taken  care  of  and  paid 
out  of  the  county  treasury  or  said  county  at 
the  time  and  in  the  manner  that  the  county  court 
may  direct." 

If  then  members  of  the  Clay  County  Charter  Commission  may  be 
said  to  be  county  officers,  the  commission  is  entitled  to  support 
for  its  work  from  county  funds  at  least  to  the  extent  specifically 
required  by  Section  *<9 . 510 , RSMo . Since  the  commission  is  provided 
for  by  the  Constitution  and  charged  with  a vital  county  governmental 
function  and  since  the  members  of  the  commission  were  appointed  by 
the  Judges  of  the  Circuit  and  Probate  Courts,  it  is  the  opinion  of 
this  office  that  the  members  of  the  commission  are  "officers  of  the 
county"  within  the  meaning  of  Section  *19.510  RSMo. 

The  question  remains  whether  expenses  necessary  to  the  opera- 
tion of  the  commission  incurred  by  members  beyond  those  specifically 
provided  for  by  Section  *19.510  RSMo,  for  instance  travel  expenses  of 
members  (other  than  expenses  for  commutation  to  and  from  a member's 
place  of  residence)  and  long  distance  telephone  charges,  may  be  met 
from  County  funds . 

While  it  may  be  argued  that  bv  designating  certain  necessary  ex- 
penses of  county  officers  to  be  met  from  county  funds,  other  neces- 
sary expenses  are  excluded  from  similar  consideration  unless  pro- 
vided for  else  where,  this  office  takes  the  view  that  Section  *<9.510, 
RSMo  is  merely  Intended  to  provide  minimum  support  for  county  officers 
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and  does  not  preclude  the  expenditure  of  county  funds  to  meet  other 
expenses  necessarily  incurred  by  county  officers  in  the  performance 
of  their  duties.  See  Rinehart  v.  Howell  County,  348  Mo.  421,  425, 
153  SW  2d  381,  383  (19^1) . 

A liberal  construction  of  Section  49.510  RSMo  comnorts  with 
the  wise  public  policy  of  encouraging  comnetent  adult  citizens  of 
Missouri  to  participate  actively  in  local  governmental  affairs. 

Our  conclusions,  that  Section  49.510  RSMo,  does  not  preclude 
county  funds  from  being  used  for  the  purnose  of  paying  necessary 
expenses  incurred  by  County  Charter  Commissions  in  the  conduct  of 
their  business  beyond  those  expenses  specifically  provided  for  in 
the  said  statute  and  that  the  county  has  the  authority  to  appro- 
priate public  funds  for  such  purposes,  are  supported  by  the  cases 
of  Ewing  v.  Vernon  County,  216  Mo.  68l,  116  SW  518  (1909)  and 
Rinehart  v.  Howell  County,  348  Mo.  421,  153  SW  2d  381  (1941). 

In  Ewing  the  plaintiff,  a former  Recorder  of  Deeds,  sued 
Vernon  County  for  the  amount  expended  by  him  to  obtain  janitorial 
services  for  his  office  and  for  the  amount  expended  by  him  for 
postage  stamps  used  to  mail  documents  back  to  members  or  the  pub- 
lic following  recordation.  No  statute  provided  specifically  for 
such  expenses  incurred  by  the  Recorder.  Nevertheless,  the  Supreme 
Court  ruled  that  the  plaintiff  was  entitled  to  reimbursement 
for  meeting  these  expenses  out  of  his  own  pocket.  In  so  ruling, 
the  Court  said,  Mo.  l.c.  b95: 

"The  conclusion  we  have  come  to  comports  with 
the  general  doctrine  announced  in  23  Am.  & Eng. 

Ency.  of  Law  (2d  Ed.)  p.  338.  'Where,'  say  the 
editors  of  that  standard  work,  'the  law  requires 
an  officer  to  do  what  necessitates  an  expenditure 
of  money  for  which  no  provision  is  made,  he  may 
pay  therefor  and  have  the  amount  allowed  to  him. 

Provisions  against  increasing  the  compensation  of 
officers  do  not  apply  to  such  cases.  . . 

The  same  reasoning  applies  to  County  Charter  Commissions,  which  are 
performing  a necessary  governmental  function. 

In  the  case  of  Rinehart  v.  Howell  County,  supra,  the  plaintiff, 
prosecuting  attorney  for  Howell  County,  sued  the  countv  for  reim- 
bursement of  reasonable  sums  paid  for  necessary  stenographic  ser- 
vices incurred  in  the  discharge  of  his  official  duties.  While 
certain  sections  of  the  Missouri  Revised  Statutes  of  1939  autho- 
rized and  established  salaries  for  stenographic  services  to  pro- 
secuting attorneys  in  the  larger  counties  of  the  state,  they 
made  no  provision  for  like  services  in  lesser  populated  counties 
such  as  Howell.  The  county  refused  to  reimburse  the  prosecuting 
attorney,  contending,  inter  alia,  that  payment  for  such  services 
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in  the  smaller  counties  was  precluded  by  these  sections. 

In  af firming  the  trial  court's  judgment  for  the  prosecuting 
attorney,  the  Supreme  Court  rejected  the  argument  that  the  statutes 
relied  on  by  the  county  precluded  payment  for  needed  steno^ranhlc 
services . 

The  court  said,  SW  l.c.  383: 

",  . .Such  enactments,  . . . .should  be  construed 
as  relieving  the  county  courts  in  the  specified 
communities  from  determine;  the  necessity  therefor 
and,  by  way  of  a negative  pregnant,  as  recognizing 
the  right  of. county  courts  to  provide  stenographic 
services  to  prosecuting  attorneys  in  other  counties 
when  and  if  indispensable  to  the  transaction  of 
the  business  of  the  county,  and  not  as  favorinr  the 
citizens  of  the  larger  communities  to  the  absolute 
exclusion  of  the  citizens  of  the  smaller  communities 
in  the  prosecuting  attorney's  protection  of  the 
interests  of  the  state,  the  county  and  the  public.  ..." 

This  same  reasoning  refutes  the  contention  that  Section  49.510, 

RSMo  1959,  limits  the  counties  as  to  the  support  they  may  provide 
to  county  officers.  This  statute  merely  relieves  the  counties  of 
the  burden  of  deciding  in  each  case  the  propriety  of  expenditures 
for  services  listed  in  Section  49.510. 

In  addition  to  deciding  that  the  statutes  cited  by  the  county 
did  not  preclude  reimbursement,  the  Supreme  Court  held  that  the 
necessary  expenses  incurred  by  county  officials  in  the  course  of 
performing  their  official  duties  were  the  responsibility  of  the 
county,  following  closely  the  reasoning  o^  the  Ewln^  case,  supra. 

See  Missouri  Attorney  General  Opinion  No.  4 of  April  1,  1969,  ren- 
dered to  Weber,  a copy  of  which  is  enclosed. 

While  this  office  is  of  the  opinion  that  the  expenses  necessary 
to  support  the  operation  of  the  Clay  County  Charter  Commission  may 
be  met  from  county  funds,  it  must  be  indicated  that  not  all  expenses 
incurred  by  the  members  of  the  commission  in  the  course  of  dischar- 
ging their  responsibilities  may  be  considered  "necessary"  expenses 
so  as  to  be  the  responsibility  of  the  county.  Included  in  the 
charter  commissions  budget  Is  an  item  for  "professional  services" 
of  $5,000.  This  sum  Is  to  be  paid  by  the  charter  commission  for 
legal  and  other  professional  advice  and  services.  It  is  the  view 
of  this  office  that  such  payment  is  not  a necessary  expenditure. 

It  must  be  presumed  that  the  circuit  and  probate  judges  sel- 
ected as  commissioners  persons  competent  and  able  to  frame  a charter 
without  hiring  private  experts  to  help  them.  This  being  so,  they 
are  without  authority  to  hire  others  to  discharge  or  aid  in  dis- 
charging their  responsibilities. 
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If  legal  advice  is  needed  by  the  commissioners,  they  may  obtain 
it  only  from  the  county  prosecuting  attorney.  Section  56.070,  RSMo 
1959  provides  in  pertinent  part: 

"The  prosecuting  attorney  shall  reoresent  generally 
the  county  in  all  matters  of  lav;,  investigate  all 
claims  against  the  county,  and  draw  all  contracts 
relating  to  the  business  of  the  county.  He  shall 
give  his  opinion,  without  fee,  in  matters  of  lav; 
in  which  the  county  is  interested,  and  in  writing 
when  demanded,  to  the  county  court  or  any  judge 
thereof,  except  in  counties  in  which  there  is  a 
county  couselor." 


Since  we  have  already  determined  the  commissioners  to  be  county 
officers,  it  is  to  the  Prosecuting  Attorney  of  Clay  County  that  they 
must  turn  for  their  legal  advice.  See  Missouri  Attorney  General 
Opinion  No.  131,  June  26,  1964,  in  which  this  office  held  that  a 
county  planning  commission  may  not  employ  private  legal  counsel  but 
must  rely  upon  the  advice  of  the  prosecuting  attorney  in  counties 
of  the  second  class.  And,  as  the  statute  plainly  states,  the  ad- 
vice sought  from  the  prosecuting  attorney  must  be  given  by  him  with- 
out fee.  We  enclose  a copy  of  such  opinion. 

While  not  included  in  the  Charter  Commission's  budget,  it 
should  also  be  noted  that  reimbursement  for  meals  consumed  and 
clothing  depleted  by  the  Charter  Commissioners  during  their  ser- 
vice is  not  a necessary  expenditure.  St.  Louis  County  Court  v. 
Ruland , 5 Mo.  268  (1838);  Ewing  v.  Vernon  County,  supra,  to or  is 
the  county  responsible  for  a member's  travel  expenses  in  traveling 
to  any  place  in  the  county  at  which  the  day  to  day  work  of  the 
commission  is  conducted  or  meetings  of  the  commission  are  held. 

See  Missouri  Attorney  General  Opinion  No.  4,  April  1,  1969.  Final- 
ly, it  hardly  needs  to  be  said  that  members  of  the  commission  may 
not  be  compensated  for  their  service  to  the  county  in  the  guise  of 
paying  "expenses"  cast  in  the  form  of  wages  or  income  lost  as  a 
result  of  service  on  the  commission.  Missouri  Constitution,  Arti- 
cle VI,  Section  18(g). 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  the  Clay 
County  Court  is  authorized  to  expend  county  funds  to  meet  the  nec- 
essary expenses  incurred  by  the  Clay  County  Charter  Commission  in 
the  performance  of  its  official  duties.  Necessary  expenses  do  not 
include  fees  for  professional  advice  and  services,  meals  consumed. 
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clothing  dedeted  or  commutation  expenses  incurred  bv  the  commis- 
sion members.  Nor  may  the  county  use  its  funds  in  any  way  to  comnen- 
sate  members  of  the  commission  for  their  services. 


JOHN  C.  DANPORTH 
Attorney  General 


2nd:  No.  4,  4-1-69,  Weber 

No. 13,  6-26-64,  Hollingsworth 


6 


ANSWERED  BY  LEDGER  (Burns) 


filed 


June  24,  1969 


OPINION  LETTER  NO.  199 


Honorable  Herman  Jullen 
Director 

Division  of  Employment  Security 
Department  of  Labor  and  Industrial  Relations 
P.  0.  Box  59 

Jefferson  City,  Missouri  65IOI 
Dear  Mr.  Jullen: 


Reference  is  made  to  your  request  which  request  reads  in  part  as  follows: 

Question  "Does  Section  296.020,  RSMo  Supp.  1967,  preclude  this  Division 
No.  1 from  recording  information  pertaining  to  race,  sex,  color  or  \ 
national  origin  on  applications  and/or  other  forms  to  be 
used  for  non-discriminatory  purposes?" 

Question  "Is  said  statute  in  conflict  with  the  recording  requirements  '• 

No.  2a -e  of  Title  VII  of  the  Civil  Rights  Act  of  1964  (2000d  et.  seq.) 
the  Wagner-Peyser  Act  (29  U.S.C.A.  49K)  and  the  Social 
Security  Act  (42  U.S.C.A.  Sec.  3d  et.  seq.),  and  the  Regu- 
lations of  the  Secretary  of  Labor,  and  if  so,  is  it  encum- 
bent upon  this  Director  to  comply  with  the  Federal  require- 
ment to  record  such  information  under  the  principle  of 
Federal  supremacy?" 


\ 


V 

We  deem  it  unnecessary  to  determine  whether  the  provisions  of  Section 
296.020,  RSMo  Supp.  1967,  conflict  with  federal  statutory  requirements  that  the 
Division  of  Employment  Security  record  information  pertaining  to  race,  sex 
color  or  national  origin  on  applications  and/or  other  forms  to  be  used  for  non- 
discriminatory  purposes. 

If  there  is  any  conflict  between  Section  296.020  and  the  federal  statutory 
requirements,  the  federal  requirements  prevail. 


part: 


Article  VI,  clause  2 of  the  Constitution  of  the  United  States  states  in 


“*  * «lhis  Constitution,  and  the  Laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof;  and  all  treaties 
made,  or  which  be  made,  under  the  authority  of  the 
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the  United  States,  shall  be  the  supreme  Lav  of  the  Land.  . . ." 


The  Supreme  Court  of  the  Uhited  States  has  long  held  that  any  State  lav  which 
conflicts  with  the  Constitution  or  laws  of  the  United  States  is  a nullity. 
Gibbons  v.  Ogden.  9 Wheat.  1,  210,  211  (1824).  Moreover,  the  Supreme  Court 
has  found  that  where  Federal  regulations  promulgated  pursuant  to  authority 
conferred  by  Federal  Statute  conflict  with  State  lavs,  the  Regulations  have 
the  force  of  lav  and  have  supremacy  over  the  State  Statute.  Public  Utilities 
Commission  v.  United  States,  355  U.S.  534,  542-545  (1958) 

She  Supreme  Court  has  considered  statistical  data  to  be  relevant  to  the 
determination  of  whether  unlawful  employment  practices  have  been  or  are  being 
committed.  Cassell  v.  Texas,  339  U.S.  202,  284-286  (1950)*  Therefore,  the 
regulation  by  the  Commission  that  statistical  data  be  recorded  and  reported  is 
both  valid  and  supreme  over  conflicting  state  lav. 

Therefore,  it  i3  the  opinion  of  thi3  office  that  the  Division  of  Employment 
Security  may  record  information  pertaining  to  race,  sex,  color,  or  national 
origin  on  applications  and  other  forms  to  be  used  for  non-discriminatory  statis- 
tical purpor  -.a* 


Yours  very  truly. 


JOHN  C.  DMPORTH 
Attorney  General 


COUNTY  COURT: 
COUNTY  EMPLOYEES: 


If  only  the  presiding  judge  and  one  other  judge  of 
the  County  Court  are  present,  the  presiding  judge 
may  proceed  to  hire  an  employee  for  the  county 
although  the  other  Judge  votes  against  such  hiring. 
When  all  Judges  are  present,  and  one  judge  is  disqual- 
ified to  act  "by  reason  of  his  relationship  to  a pro- 
spective employee,  the  presiding  judge  may  hire  said  employee  although  the 
other  judge  may  vote  against  said  hiring. 


May  20,  1969 


OPINION  NO.  200 


FILED 


Honorable  William  C.  Batson,  Jr. 

Prosecuting  Attorney 
Butler  County 

Poplar  Bluff,  Missouri  63901 
Dear  Mr.  Batson: 

This  is  in  answer  to  your  request  for  a formal  opinion  concerning  the 
following  questions: 

"1.  If  only  the  presiding  judge  and  one  other  judge  of  the 
County  Court  is  present,  may  the  presiding  Judge  under  Section 
49.070  RSMo  1959,  proceed  to  hire  an  employee  for  the  county 
if  the  other  Judge  votes  against  such  hiring?” 

"2.  Where  all  three  judges  are  present,  and  one  judge  abstained 
from  voting  on  the  hiring  of  an  employee  due  to  close  kinship 
of  the  said  employee,  could  the  presiding  judge  hire  said  pro- 
posed employee  under  Section  49.070  RSMo  1959*  if  the  other 
judge  voted  against  hiring  said  proposed  employee?" 

In  answer  to  question  number  one,  it  is  apparent  that  if  only  two 
judges  are  present,  the  decision  of  the  presiding  judge  shall  stand  as 
the  decision  of  the  court.  The  section  of  the  statutes  under  consideration 
is  clear  and  precise  on  this  point  and  states  as  follows : 

"...  when  but  two  Judges  are  sitting  and  they  shall  disagree 
in  any  matter  submitted  to  them,  the  decision  of  the  presiding 
judge  shall  stand  as  the  decision  of  the  court." 

An  employment  contract  would  be  treated  as  any  other  matter  to  be  considered 
by  the  court,  and  the  presiding  judge  could  under  the  circumstances  outlined 
in  question  one,  proceed  to  hire  an  employee  for  the  county  though  the  other 
judge  votes  against  such  hiring. 

In  answer  to  question  two,  the  interested  judge,  being  related  to  the 
prospective  employee  is  under  an  obligation  to  disqualify  himself.  Weston 
Benefit  Assessment,  Etc.,  v.  Weston  Special  Benefit  Assessment  Road  District 
of  Platte  County,  294  SW2d  353  (KCCA  1956);  State  ex  rel  Morrison  v.  Staton, 
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138  SW  337  (Mo.  1911)*  The  term  disqualify  as  pertains  to  judges  and  adminis- 
trative decision  makers,  means  simply  to  divest  or  deprive  of  qualifications; 
to  incapacacitate;  to  render  ineligible  or  unfit.  Carroll  v.  Green,  47  N.E. 
223  (Ind  1897);  Coats  v.  Benton  194  P 198,  200  (Okla  1921);  19  ALR  1038. 

Upon  the  disqualification  of  the  related  judge,  the  court  would  have 
but  two  judges  sitting  to  decide  the  issue  before  the  court,  to  wit:  The 
employment  contract.  The  statutory  language  defining  the  procedure  when  but 
two  judges  are  sitting  would  come  into  effect  and  the  decision  of  the  pre- 
siding judge  would  then  be  the  decision  of  the  court. 

In  the  event  majority  of  the  judges  should  be  interested  in  any  cause 
before  them,  the  same  should  then  be  certified  to  the  Circuit  Court  to  judge 
and  determine  the  matter,  in  accordance  with  49.220  RSMo  195 9* 


CONCLUSION 


If  only  the  presiding  judge  and  one  other  judge  of  the  County  Court  are 
present,  the  presiding  judge  may  proceed  to  hire  an  employee  for  the  county 
although  the  other  judge  votes  against  such  hiring. 

When  all  judges  are  present,  and  one  judge  is  disqualified  to  act  by 
reason  of  his  relationship  to  a prospective  employee,  the  presiding  judge  may 
hire  said  employee  although  the  other  judge  may  vote  against  said  hiring. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  my 
assistant.  Jack  0.  Edwards. 


Yours  very  truly, 

JOHN  C.  DANPDRTH 
Attorney  General 


Answer  by  letter  - Hoecker 


September  23,  Iy69 


OPINION  LETTER  NO.  204 


Mr.  George  W.  Plexsenhar,  Director 
Division  of  Industrial  Inspection 
Broadway  State  Office  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Plexsenhar: 

This  letter  is  in  response  to  your  request  for  an  opinion. 

On  September  20,  1962,  official  opinion  No.  2l8  was  written 
holding  that  the  Frederick  Chusid  & Company  was  required  to  be 
licensed  by  the  Division  of  Industrial  Inspection  because  such 
company  was  engaged  in  representing  employers  in  obtaining 
employees  as  well  as  representing  employees  securing  employ- 
ment for  which  services  the  company  charged  a fee. 

You  state  that  such  company  is  now  engaged  only  in  offering 
professional  career  counseling  service. 

A professional  career  counseling  firm  offers  services  de- 
signed to  assist  the  client  in  analyzing  his  strengths  and  his 
goals  with  respect  to  his  career  and  to  relate  these  to  the  real- 
istic needs  of  the  business  world.  This  generally  involves  psy- 
chological testing  and  evaluation.  If  these  are  the  only  services 
offered  to  the  public  the  firm  or  corporation  need  not  obtain  an 
employment  agency  license.  However,  as  pointed  out  in  official 
opinion  No.  218,  1962,  whenever  a firm  or  corporation  in  this 
state  offers  the  services  of  an  employment  office  or  agency  for 
hire  in  addition  to  the  psychological  testing  and  evaluation  it 
must  first  obtain  a license  pursuant  to  Section  289. 010,  RSMo. 

A firm  or  corporation  may  provide  psychological  career  coun- 
seling in  Missouri  without  obtaining  a license  under  Section 
289.OIO,  RSMo.  However,  the  services  must  be  offered  to  the 
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public  as  such.  The  firm  or  corporation  may  not  engage  in  the 
practice  of  representing  that  it  will  provide  the  services  of 
an  employment  agency  or  that  it  will  assist  the  person  in 
obtaining  employment  in  any  manner  without  first  obtaining 
a license. 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 
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Overtime  compensation  can  be  paid 
by  the  Missouri  State  Highway  Com- 
mission to  maintenance  employees 
who  are  required  to  work  overtime 
for  snow  and  ice  removal  and  for 
other  emergency  highway  work  such 
as  repair  or  reconstruction  of 
washed  out  bridges. 


OPINION  NO.  209 


June  5>  1969 


Robert  L.  Hyder,  Esquire 
Chief  Counsel 

Missouri  State  Highway  Commission 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Hyder: 

This  official  opinion  is  issued  in  response  to  the  request 
contained  in  your  letter  dated  March  18,  1969. 

The  question  is  whether  maintenance  employees  of  the  State 
Highway  Commission  who  are  required  to  work  overtime  for  snow  and 
ice  removal  or  for  other  emergency  highway  work,  such  as  repairing 
or  reconstructing  washed  out  bridges,  may  be  compensated  for  such 
overtime  work. 

Your  letter  states  that  the  State  Highway  Commission  adopted 
a policy  in  the  fall  of  1968  pursuant  to  which  overtime  compensa- 
tion is  being  paid  to  such  employees  for  such  work. 

Section  226.080,  RSMo  1959,  makes  express  provision  for  pay- 
ment of  salaries  or  compensation  to  employees  of  the  State  Highway 
Commission.  Likewise,  the  amount  of  such  compensation  is  to  be 
fixed  by  the  Commission  within  certain  guidelines  set  forth  in  the 
statute.  Chapter  226,  RSMo  1959,  State  Highway  Department,  Section 
226.080,  in  pertinent  part,  provides  as  follows: 

"Salaries  of  employees. — * * * salaries  of  de- 
partment heads,  engineers,  clerks,  and  other 
employees  shall  be  fixed  by  the  commission, 
except  that  the  compensation  of  clerical  or 
other  non-technical  employees  of  the  depart- 
ment shall  not  exceed  that  of  those  in  similar 
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employment  in  other  departments  of  the  state. 

Preference  shall  be  given,  other  conditions 
being  equal,  to  employment  of  honorably  dis- 
charged members  of  the  armed  services,  but 
any  other  preference  or  discrimination  in 
connection  with  employment  is  declared  to  be 
unlawful . " 

The  State  Highway  Department  is  not  one  of  the  state  govern- 
ment departments  or  agencies  covered  by  The  State  Merit  System  Law. 
Section  36.030,  RSMo  1959.  Furthermore,  employees  of  the  State 
Highway  Department  are  not  covered  by  the  Fair  Labor  Standards  Act 
of  1938  providing  for  minimum  wages  and  overtime  compensation. 

This  act  defines  the  term  "employer”  so  as  to  exclude  the  United 
States  or  any  State  or  political  subdivision  of  a State.  Section 
3(d),  52  Stat.  1060  (1938). 

The  Missouri  statutes  relating  to  the  State  Highway  Department 
and  the  Commission  indicate  that  the  State  Highway  Commission  shall 
and  does  have  broad  discretion  with  respect  to  hiring,  discharging, 
fixing  work  duties  and  compensation  of  its  officials  and  employees. 
In  our  view,  the  language  used  in  Section  226.080,  RSMo  1959,  to 
the  effect  that  compensation  of  non-technical  employees  of  the  de- 
partment shall  not  exceed  that  of  those  in  similar  employment  in 
other  departments  of  the  state  does  not  prohibit  payment  of  com- 
pensation for  overtime  work  of  the  character  mentioned  hereinbefore. 
The  laws  of  Missouri  do  not  establish  a basis  or  standard  of  payment 
for  this  or  any  similar  employment  in  other  departments.  The  type 
of  work  and  the  circumstances  under  which  it  must  be  performed  are 
unique  to  this  agency. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  overtime  com- 
pensation can  be  paid  by  the  Missouri  State  Highway  Commission  to 
maintenance  employees  who  are  required  to  work  overtime  for  snow 
and  ice  removal  and  for  other  emergency  highway  work  such  as  repair 
or  reconstruction  of  washed  out  bridges. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  E.  Park. 


Yours  very—truly . 

\T0HN  C.  DANFORTH 


Attorney  General 
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A tenant,  is  not  eligible  to  be 
appointed  to  the  office  of  com- 
missioner in  a municipal  housing 
project  created  under  provisions 
of  Chapter  99,  RSMo  1959. 


August  11,  1969 


OPINION 


Honorable  Jack  E.  Gant 
Senator,  16th  District 
9517  East  29th  Street 
Independence,  Missouri 

Dear  Senator  Gant: 

This  opinion  is  written  to  respond  to  your  request  for  an 
opinion  on  whether  there  is  a conflict  between  Sections  110  and 
204  of  the  Housing  & Urban  Development  Act  of  1968,  and  Section 
99.060,  RSMo  1959.  Your  specific  inquiry  is  whether  a tenant 
of  a Housing  Authority  created  under  Chapter  99  RSMo  can  be  one 
of  the  commissioners  of  the  authority. 

Section  99.060,  RSMo  1959,  reads  as  follows: 

"No  commissioner  or  employee  of  an  authority 
shall  acquire  any  Interest  direct  or  indirect  in 
any  housing  project  or  in  any  property  Included 
or  planned  to  be  included  in  any  project,  nor 
shall  he  have  any  interest  direct  or  indirect  in 
any  contract  or  proposed  contract  for  materials 
or  services  to  be  furnished  or  used  in  connection 
with  any  housing  project.  If  any  commissioner  or 
employee  of  an  authority  owns  or  controls  an 
interest  direct  or  indirect  in  any  property  in- 
cluded or  planned  to  be  included  in  any  housing 
project,  he  immediately  shall  disclose  the  same 
in  writing  to  the  authority  and  such  disclosure 
shall  be  entered  upon  the  minutes  of  the  author- 
ity. Failure  so  to  disclose  such  interest  shall 
constitute  misconduct  in  office.  Upon  such  dis- 
closure such  commissioner  or  employee  shall  not 
participate  in  any  action  by  the  authority  affect- 
ing such  property." 
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Section  110  of  the  Housing  & Development  Act  of  1968,  (Pub 
Law  90“^48)  deals.  In  summary,  with  the  establishing  of  the 
National  Advisory  Commission  on  Low  Income  Housing,  its  compo- 
sition, the  appointment  of  its  members,  etc.  We  see  no  con- 
flict in  any  area  with  Section  99.060,  set  out  above. 

Section  204,  as  amended,  of  the  Housing  & Development  Act 
of  1968  provides  in  part  that: 

"'The  Secretary  is  authorized  to  enter  into 
contracts  to  make  grants  to  public  housing  agencies 
to  assist,  where  necessary,  in  financing  tenant 
services  for  families  living  in  low-rent  housing 
projects.  In  making  such  contracts  and  grants,  the 
Secretary  shall  p;lve  preferance  to  programs  provid- 
ing for  the  maximum  feasible  participation  of  the 
tenants  in  the  development  and  operation  of  3uch 
tenant  services^  For  purposes  of  this  paragraph 
the  term  'tenant  services ' includes  the  following 
services  and  activities  for  families  living  in  low- 
rent  housing  projects:  counseling  on  household 
management,  housekeeping,  budgeting,  money  manage- 
ment, child  care,  and  similar  matters;  advice  a3  to 
resources  for  job  training  and  placement,  education, 
welfare,  health,  and  other  community  services;  ser- 
vices which  are  directly  related  to  meeting  tenant 
needs  and  providing  a wholesome  living  environment; 
and  referral  to  appropriate  agencies  when  necessary 
for  the  provision  of  such  services.  * * (Empha- 
sis ours) 

Again,  we  have  carefully  perused  Section  204,  supra,  and 
we  see  no  conflict  with  Section  99-060.  It  is  our  view  that 
the  Missouri  statute  governs  the  qualifications  of  a public 
officer  of  an  agency  created  by  the  State  in  the  absence  of  a 
constitutional  prohibition  or  an  area  preempted  by  legislation 
of  the  federal  government. 

Section  99.060,  may  be  summarized  as  prohibiting  a commis- 
sioner from  exercising  his  authority  and  Judgment  on  any  matter 
in  which  he  has  an  interest  in  the  housing  project.  As  a ten- 
ant, his  interest  would  encompass  the  entire  operation  of  the 
project  from  the  amount  of  rent  to  the  state  of  repair  and  san- 
itation. We  see  no  area,  as  a practical  matter,  where  the  ten- 
ant does  not  have  an  interest  in  the  housing  project. 

We  believe  that  the  phrase  "interest  direct  or  indirect 
in  any  housing  project"  applies  to  the  relationship  a commis- 
sioner has  which  would  affect  his  official  actions  because  of 
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his  determination  of  matters  affecting  himself  as  a tenant  and 
Is  not  limited  to  contracts  for  services  or  materials  to  be 
furnished  by  him  or  his  Interest  in  property  of  the  project. 
Section  99.060,  specifically  prohibits  a commissioner  having 
any  interest  in  any  project  property  or  project  contract  but 
goes  further  and  prohibits  his  having  any  interest  in  a housing 
project.  This  "interest"  proscribed  by  the  statutes  demonstrates 
a legislative  intent  to  prohibit  a commissioner  from  having  an 
interest  in  the  project  as  a tenant  which  in  turn  could  affect 
his  actions  as  commissioner  in  any  way. 

In  interpreting  this  section,  we  may  not  attempt  to  supply, 
insert  or  read  words  into  a statute  unless  there  is  an  obvious 
omission  or  unless  the  statute  is  incongruous,  unintelligible 
or  leads  to  absurd  results.  May  Dept.  Stores  Co.  v.  Weinstein, 
395  SW2d  525*  We  are  bound  to  read  this  statute  so  as  to  give 
the  words  their  plain  and  ordinary  meaning.  Rosedale-Sklnker 
Imp.  Assn,  v.  Board  of  Adjustment  of  the  City  of  St.  Louis,  425 
SW2d  929-  The  statute  appears  clear  and  precise.  As  we  read 
the  above  section,  a tenant  would  be  precluded  from  acting  as 
a commissioner  in  matters  of  operation  of  the  project  because 
of  his  direct,  personal  interest  as  a tenant.  This  would  in- 
clude any  interest  and  would  appear  to  cover  the  entire  spec- 
trum of  operation  of  the  project. 

Any  change  of  the  statutes  in  its  application  or  qualifi- 
cations of  the  commissioners  should  be  addressed  to  the  legis- 
lature. We  conclude  that  Section  99.060,  RSMo  1959,  would 
apply  and  its  provisions  define  the  qualifications  of  a com- 
missioner of  the  housing  authority. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  a tenant  is  not 
eligible  to  be  appointed  to  the  office  of  commissioner  in  a 
municipal  housing  project  created  under  provisions  of  Chapter 
99,  RSMo  1959. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Richard  C.  Ashby. 


Attorney  General 
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If  a person  operates  a motor  vehicle 
when  his  driver's  license  is  suspended 
under  Chapter  303,  RSMo,  "The  Safety 
Responsibility  Law,"  he  is  in  violation 
of  Section  303.370,  RSMo  1959,  and  not 
Section  302.321,  RSMo  Supp.  1967. 


OPINION  NO.  213 


April  29,  1969 


Honorable  James  S.  Stubbs 
Prosecuting  Attorney 
Livingston  County 
Court  House 

Chillicothe,  Missouri  64601 
Dear  Mr.  Stubbs: 

This  is  in  reply  to  your  request  for  an  official  opinion  of 
this  office  concerning  the  question  whether  Section  302.321,  RSMo 
Supp.  1967,  applies  when  a person  has  had  his  driver's  license 
suspended  under  Chapter  303,  RSMo. 

Chapter  303  is  "The  Motor  Vehicle  Safety  Responsibility  Law." 
Section  303.010,  RSMo  1959.  Basically,  this  law  provides  that  an 
operator  of  a motor  vehicle  involved  in  an  accident  on  the  streets 
and  highways  of  Missouri  in  which  injury  or  property  damage  in  ex- 
cess of  one  hundred  dollars  occurs  must  file  a report  with  the 
Director  oP  Revenue.  Section  303.040,  RSMo  1959.  Section  303. 030, 
RSMo  Supp.  1967,  provides  for  the  suspension  of  drivers'  licenses 
and  registration  plates  unless  financial  security  or  release  from 
liability  is  proven. 

Chapter  302,  RSMo,  provides  for  drivers'  and  chauffeurs'  li- 
censes. This  law  provides  for  the  suspension  or  revocation  of 
drivers'  licenses  for  assessment  of  points  after  receipt  of  notice 
of  convictions  for  certain  motor  vehicle  violations.  Sections 
302.302,  302.304,  and  302.160,  RSMo  Supp.  1967. 

The  statute  that  is  in  question  in  this  opinion.  Section 
302.321,  provides  criminal  sanctions  against  someone  who  drives 
while  his  license  has  been  suspended  or  revoked  under  Chapter  302. 
Section  302.321  reads: 
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"Any  person  whose  operator's  or  chauffeur's 
license,  or  driving  privilege  as  a nonresident, 
has  been  canceled,  suspended  or  revoked  as 
provided  in  this  chapter,  and  who  drives  any 
motor  vehicle  upon  the  highways  of  this  state 
while  such  license  or  privilege  is  canceled, 
suspended  or  revoked,  is  guilty  of  a misde- 
meanor and  on  conviction  therefor  shall  be 
punished  by  confinement  in  the  county  jail 
for  a term  not  exceeding  one  year.  This  sec- 
tion shall  not  apply  when  the  operator's  or 
chauffeur's  license,  or  driving  privilege  as 
a nonresident,  has  been  canceled,  suspended 
or  revoked  under  chapter  303,  RSMo." 

Therefore,  it  is  our  opinion  that  if  a person  operates  a motor 
vehicle  when  his  driver's  license  is  suspended  under  Chanter  303, 
he  is  not  in  violation  of  Section  302.321  but  instead  is  in  viola- 
tion of  Section  303-370,  RSMo  1959,  which  provides  in  part: 

"Any  person  whose  license  or  registration  or 
nonresident's  operating  privilege  has  been 
suspended  or  revoked  under  this  chanter  and 
who,  during  such  suspension  or  revocation 
drives  any  motor  vehicle  upon  any  highway  or 
knowingly  permits  any  motor  vehicle  owned  by 
such  person  to  be  operated  by  another  upon 
any  highway,  except  as  permitted  under  this 
chapter,  shall  be  fined  not  more  than  five 
hundred  dollars  or  imprisoned  not  exceeding 
six  months,  or  both." 


CONCLUSION 

It  is  the  opinion  of  this  office  that  if  a person  operates  a 
motor  vehicle  when  his  driver's  license  is  suspended  under  Chapter 
303,  RSMo,  "The  Safety  Responsibility  Law,"  he  is  in  violation  of 
Section  303.370,  RSMo  1959,  and  not  Section  302.321,  RSMo  Supo. 
1967- 


The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Walter  W.  Nowotny,  Jr. 

•^-^Yours  very  trrriy,  _ 

JOHN  C.  DANPORTH 
Attorney  General 
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It  is  the  opinion  of  this  office  that 
pharmacists  are  exempt  from  jury  duty 
under  the  provisions  of  Section  338.160, 
RSMo . 


June  5 i 1969 


Opinion  No . 214 


Honorable  Lloyd  W.  Tracy,  Secretary 
Missouri  State  Board  of  Pharmacy 
911  Dunklin  Boulevard 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Tracy: 

This  is  in  answer  to  your  recent  letter  in  which  you  asked 
whether  Section  338.160,  RSMo  1959  > which  exempts  pharmacists 
from  jury  duty,  was  repealed  by  implication  upon  the  enactment 
of  Senate  Bill  No.  246  by  the  70th  General  Assembly  of  Missouri. 

Section  338.160  provides: 

"All  persons  licensed  under  sections 
338.010  to  338.190  as  pharmacists  and 
actively  engaged  in  the  practice  of 
their  profession  shall  be  free  and 
exempt  from  Jury  duty  in  all  the  courts 
of  this  state." 

This  provision  was  enacted  in  1909,  Laws  19°9j  page  478.  It  has 
never  been  expressly  repealed. 

Prior  to  the  adoption  of  Senate  Bill  No.  246,  Section  494.020 
of  the  statutes  included  druggists  as  one  of  several  occupations 
that  were  exempt  from  service  on  any  jury.  It  seems  clear  that 
a licensed  pharmacist  would  have  been  considered  a druggist  under 
this  provision.  State  v.  O'Kelly,  258  Mo.  345.  167  S.W.  980  (1914) 
State  v.  Clinkenbeard,  142  Mo.  App.  146,  125  S.W.  827  (1910);  State 
v.  Donaldson,  4l  Minn.  74,  42  N.W.  781  (1889). 

Senate  Bill  No.  246  revised  the  statutory  provisions  relating 
to  qualifications  and  disqualifications  of  jurors  and  exemptions 
from  jury  service.  The  general  provisions  for  exemption  from  jury 
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duty  are  now  found  in  Section  494.031,  RSMo  1959*  as  a result  of 
the  changes  made  by  Senate  Bill  No.  246.  This  section  contains 
a lengthy  list  of  persons  who  may  be  excused  from  jury  duty  upon 
timely  application.  Although  paragraph  three  of  Section  494.031 
specifically  exempts  those  engaged  in  the  practice  of  medicine, 
osteopathy,  chiropractic  or  dentistry,  there  is  no  mention  in 
Section  494.031  of  pharmacists  or  druggists.  Your  letter  asks 
if  the  omission  of  pharmacists  from  the  list  of  occupations 
mentioned  in  Section  494.031  constitutes  an  implied  repeal  of 
Section  338*l60,  which  expressly  exempts  licensed  pharmacists 
from  Jury  duty. 

A long  series  of  Missouri  cases  has  held  that  repeals  by 
implication  are  not  favored.  See  e.g.  International  Business 
Machine  Corporation  vs.  State  Tax  Commission.  362  S.W. 2d  633  (Mo 
1962);  State  ex  rel  Preisler  v.  Toberman,  364  Mo.  904,  269  S.W. 
2d  753  (1954) . In  City  of  Nevada  v.  Sastow,  328  S.W. 2d  45  at  49 
(K.C.  App.  1959) y the  court  quoted  from  C.J.S.  as  follows: 

"It  will  be  presumed  that  the  legislature, 
in  enacting  a statute,  acted  with  full 
knowledge  of  existing  statutes  relating  to 
the  same  subject;  and,  where  express  terms 
of  repeal  are  not  used,  the  presumption  is 
always  against  an  intention  to  repeal  an 
earlier  statute,  unless  there  is  such  in- 
consistency or  repugnancy  between  the 
statutes  as  to  preclude  the  presumption  * * * " 

The  opinion  in  Rilev  v.  Holland,  362  Mo.  682,  243  S.W. 2d  79 
(1951)  quotes  the  following  language  from  State  ex  rel  George 
B.  Peck  Co.  v.  Brown,  340  Mo.  1189,  105  S.W. 2d  909,  911: 

"Repeals  by  implication  are  not  favored-- 
in  order  for  a later  statute  to  operate 
as  a repeal  by  implication  of  an  earlier 
one,  there  must  be  such  manifest  and  total 
repugnance  that  the  two  cannot  stand; 
where  two  acts  are  seemingly  repugnant, 
they  must,  if  possible,  be  so  construed 
that  the  latter  may  not  operate  as  a re- 
peal of  the  earlier  one  by  implication; 
if  they  are  not  irreconcilably  inconsistent, 
both  must  stand." 

Thus,  there  was  no  repeal  by  implication  unless  there  is  irrecon 
cilable  conflict  between  Section  338. 160  and  Senate  Bill  No.  246 
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Both  must  stand  if  they  can  be  construed  so  as  to  operate  with- 
out conflicting.  A comparison  of  Section  338.160  and  Senate 
Bill  No.  246  reveals  no  irreconcilable  conflict.  Assuming  for 
purposes  of  analysis  that  the  deletion  of  the  term  "druggist"  was 
deliberate  rather  than  an  oversight,  there  is  still  no  clear  in- 
consistency. It  was  pointed  out  earlier  in  this  opinion  that 
pharmacists  would  be  included  within  the  term  "druggist".  The 
word  "druggist"  appears  to  be  broader  than  the  word  "pharmacist", 
however,  and  the  intention  of  the  legislature  in  deleting  "drug- 
gist" might  have  been  to  repeal  the  provision  for  excusing  drug- 
gists who  are  not  pharmacists.  The  following  language  from  the 
opinion  in  State  v . Clinkenbeard , 142  Mo.  App.  146,  125  S.W.  827, 
829  (Spr.  Mo.  App.  1910),  lends  support  to  this  possibility: 

"It  was  there  held  (referring  to  State  v. 

Chipp , 121  Mo.  App.  556,  97  S.W.  236)  that 
'druggist'  and  'dealer  in  drugs'  are 
synonymous  terms,  and  that  one  may  be  a 
'druggist'  or  a 'dealer  in  drugs'  without 
being  a registered  pharmacist  * * * " 

Moreover,  to  construe  Senate  Bill  No.  246  as  not  repealing 
Section  338.160  by  implication,  would  not  impair  the  operation 
of  Senate  Bill  No.  246.  Senate  Bill  No.  246  made  a number  of 
important  changes.  For  example,  while  Section  494.020  exempted 
the  listed  persons  from  jury  duty,  the  new  language  of  Section 
494.031  provides  that  listed  persons  shall  be  excused  only  upon 
timely  application.  This  and  other  changes  would  not  be  affected 
by  the  continued  existence  of  the  exemption  provided  for  in  Sec- 
tion 338.160. 

Since  Section  338. 160  and  Senate  Bill  No.  246  are  not  in 
irreconcilable  conflict.  Section  338.160  was  not  repealed  by 
implication.  Therefore,  it  is  the  opinion  of  this  office  that 
pharmacists  are  exempt  from  Jury  duty  under  the  provisions  of 
Section  338. 160. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  pharmacists  are  exempt 
from  jury  duty  under  the  provisions  of  Section  338. 160,  RSMo. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  James  E.  Westbrook. 


Attorney  General 
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Under  Article  VTi,  *9  of  tne  Consti- 
tution of  Missouri,  a person  may  not 
hold  the  office  of  orosecutin-  attorney 
and  that  of  United  States  Commissioner 
at  the  same  time. 


OPINION  NO.  215 

October  16,  1969 


honorable  '-Jins ton  V.  Hu  ford 
nrosecutinf  Attorney 
Shannon  County  Court  House 
eminence,  i'issouri  65^66 

hear  !r.  Ruford: 

This  is  in  response  to  your  request  for  an  official  onir.ion  on 
the  Question  whether  a prosecuting  attornev  mav  accent  an  annoir.t- 
rcent  as  a United  States  Commissioner  and  retain  t:,e  office  o'*  nro - 
secutinm  attornev  uron  the  condition  that  said  nrosecutin^-  attorney 
would  not  receive  a salary  but  would  retain  the  orfice  and  expenses 
as  nroviaed  by  law. 

Article  VII,  £9.  Constitution  of  Hissouri  provides: 

Lio  person  boldin'-  an  office  or  orofit  under 
the  United  States  shall  hold  any  orfice  of 
profit  in  this  state,  members  or  the  organized 
militia  or  of  the  reserve  cor^s  excepted.  ’* 

The  substance  of  your  question  is  whether  a person  who  performs 
the  duties  and  exercises  the  powers  of  the  oPrice  of  nrosecutin'- 
attorney  may  escape  this  lan~uar;e  of  the  Constitution  by  not  claim- 
ing or  drawing  the  compensation  fixed  by  lav;  for  that  office. 

The  Supreme  Court  of  lissouri  has  held  that  ".  . .to  permit 
public  officers,  elected  or  appointed,  to  receive,  by  agreement  or 
otherwise,  a less  compensation  for  their  services  than  fixed  by  law, 
would  be  contrary  to  the  public  policy  of  this  state.  . . . !’  Heed  v. 
Jackson  County  1*12  3. VI. 2d  362,  36  5 ('To.  en  banc  1^*19). 

An  office  of  orofit  is  one  to  which  is  attached  a compensation 
for  services  rendered.  67  C.J.S.,  63,  0 . 10*1.  Inasmuch  as  the  leg- 
islature has  attached  a compensation  to  the  office  of  prosecuting 
attorney,  it  is  clear  that  the  legislature  intended  tne  office  o** 
orosecutinr  attorney  to  be  an  office  of  profit.  Mo-eover,  in  view 
of  the  decision  of  the  court  in  Reed  v.  Jackson  County,  supra,  it 
is  equally  clear  that  an  incumbent  prosecutin'-  attorney  ass  no  oower 
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to  transform  that  office  from  one  of  orofit  to  an  honorary  office 
by  not  claiming  or  drawl  nr  the  compensation  fixed  by  law  "or  that 
office.  It  appears  therefore  that  a nrosecut i attorney  who  oer- 
forms  the  duties  and  exercises  the  nower  of  that  office,  but  who 
does  not  claim  or  draw  the  compensation  fixed  by  law  for  such  ser- 
vices, nevertheless  holds  an  office  of  profit  within  Article  VII, 
of  the  Constitution  or  Missouri.  As  stated  In  Oninion  ho.  332 
issued  to  you  on  October  29,  19C8,  there  can  be  no  doubt  that  a 
Jnited  States  Commissioner  anoointea  pursuant  to  28  (J.S.C.A.,  "f>31 
must  be  considered  a holder  of  an  office  of  nrof’t  under  the  'Jnited 
States . 


CONCLUSION 


In  view  of  the  forep-oincr,  it  Is  the  oninion  o?  this  office  that 
under  Article  VTI,  59  of  the  Constitution  of  "issouri,  a person  rrav 
not  hold  the  office  of  prosecuting  attorney  and  that  o4’  Jnited  States 
Commissioner  at  the  same  time. 

The  foreroinr  oninion,  which  I hereby  aoprove,  was  nrepared 
by  my  Assistant,  L.  J.  Cardncr. 


Yours  ver”  truly. 


r OIT.h  c.  DA'JfonTli 
Attorney  Seneral 


OPINION  LETTER  NO.  21 6 
Answered  by  Klaffenbach 


'UlgUSt  k,  IJ&j 
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OPINION  LETTER  NO.  2l6 


honorable  A.J.  Seler 
Prosecuting  Attorney 
Cape  Girardeau  County  Courthouse 
Cape  Girardeau,  Missouri  6 3701 

Lear  Mr.  Seierj 

This  acknowledges  receipt  of  you r recent  letter  requesting 
an  opinion  from  this  office  an  to  whether  or  not  there  would  be 
a violation  of  Article  VII,  Section  6,  of  the  Missouri  Constitution 
for  a coordinator  of  a local  organization  for  dlsaater  planning  for 
Civil  Defenaa,  appointed  under  Section  44.060,  RSMo  fiupp.  1967,  to 
appoint  for  service  with  end  for  the  local  civil  defense  unit, 
either  his  wife  as  a paid  secretary  or  hie  son  to  a paid  Janitorial 
position . 

Section  i*4.o80  provider  Inter  alia  for  the  appointrent  of  a 
coordinator  for  the  local  organisation.  Hia  duties  are  therein 
set  out  in  general  terms.  The  constitutional  provision  applicable 
is  Section  6 of  Article  VII,  which  provides: 

Any  public  officer  or  employee  in  this  state 
who  by  virtue  of  his  office  or  employment 
naaes  or  appoints  to  public  office  or  employ- 
ment any  relative  within  the  fourth  degree, 
by  consanguinity  or  affinity,  shall  thereby 
forfeit  his  office  or  employment. 

Both  the  wife  and  the  son  of  the  coordinator  come  within  the 
fourth  decree  of  relationship.  State  v.  Ellis,  325  Mo.  134;  28 
3.W.2d  363. 

This  leaves  for  detemination  only  ths  question  of  whether 
or  not  the  coordinator  cornea  within  the  meaning  of  the  constitu- 
tional nepotism  provision  quoted  aoove.  3y  its  terns,  the  consti- 
tutional provision  applies  to  any  public  officer  or  employee,  who 
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makes  an  appointment  by  virtue  of  hie  office  or  employment,  and 
this  Includes  the  coordinator. 

In  our  view  therefore,  the  employment  of  such  persona  under 
these  clrcuoa lances  would  constitute  a violation  of  the  nepcfclsm 
prohibition  of  the  Constitution. 

Yours  very  truly. 


JOHH  C.  DARFORTH 
Attorney  General 
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County  clerks,  boards  of  election 
commissioners  or  other  proper  elec- 
tion officials  are  not  required  to 
designate  tax  supported  public 
buildings  to  be  used  as  polling 
places  under  the  provisions  of  Sec- 
tion 111.257  RSMo . Supp.  1967. 


Honorable  Peter  H.  Rea 
Prosecuting  Attorney 
Taney  County 
Branson,  Missouri 

Dear  Mr.  Rea: 


June  9,  1969 


OPINION  NO.  220 


This  official  opinion  is  issued  in  response  to  the  request 
contained  in  your  letter  of  recent  date.  The  question  is  as  follows 

" 'Are  county  clerks,  boards  of  election  com- 
missioners or  other  proper  election  officials 
required  to  designate  tax  supported  public 
buildings  to  be  used  as  polling  places  under 
the  provisions  of  Section  111.257*  RSMo.  Supp. 

1967?'  " 

The  wording  of  the  Statute  above  referred  to  pertinent  to  the 
issue  before  us  is  as  follows: 

"The  county  clerk,  board  of  election  commissioners, 
or  other  proper  election  official  having  authority 
over  any  general,  special  or  local  election,  may 
designate  tax-supported  public  buildings  to  be  used 
as  polling  places,  and  no  official  having  charge 
or  control  of  any  public  building  shall  refuse  to 
permit  the  use  of  the  building  for  election  pur- 
poses . " 

To  determine  whether  or  not  the  above  statute  is  permissive, 
in  that  it  is  purely  optional  with  the  proper  official  as  to 
whether  or  not  to  designate  a public  building  as  a polling  place, 
or  if  by  the  statute  it  is  mandatory  that  he  do  so  hinges  upon  the 
interpretation  given  the  v/ord  "may." 

Webster's  Third  New  International  Dictionary  defines  "may"  as 
"have  permission  to  ...  used  nearly  interchangeably  with  can." 
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In  82  C.J.S.  Statutes  §830a,  page  877  it  states:  "As  a general 
rule  the  word  'may, ' when  used  in  a statute,  is  permissive  only, 
and  operates  to  confer  discretion,  especially  where  the  word 
'shall'  appears  in  close  juxtaposition  in  other  parts  of  the  same 
statute . " 

A reading  of  §111.257  RSMo,Supp.  1967,  shows  that  the  person 
having  charge  of  the  building  has  no  discretion  in  the  matter.  Had 
the  legislature  meant  to  negate  discretion  on  the  part  of  the  of- 
ficial designating  the  polling  places,  the  word  "shall"  would  have 
been  used  to  clearly  indicate  the  mandatory  intent  of  the  statute. 

The  courts  of  Missouri  have  almost  invariably  given  the  word 
"may"  a meaning  allowing  discretion  - granting  an  option,  or  giv- 
ing permission.  State  v.  Youngdahl,  391  S.W.2d  605,  607,  608, 
(K.C.C.A.  1965);  Byers  Bros.  Real  Estate  & Insurance  Agency,  Inc, 
v.  Campbell  353  S.w.2d  102,  10B  (K'.C.C.A.  19bl) ; State  v.  Dinwiddle, 
213  S.W.2d  127,  130,  (Mo.  1948). 

Common  knowledge  in  addition  to  the  wording  of  the  statute 
would  clearly  indicate  the  discretionary  tone  of  the  statute.  For 
example  a great  many  precincts,  or  even  wards  or  other  geographic 
voting  units  would  not  contain  a tax  supported  public  building 
or  if  it  did  contain  one,  it  could  be  highly  unsuitable  for  a 
polling  place  e.g.  a city  dog  pound. 

Conclusion 

Therefore  it  is  the  opinion  of  this  office  that  county  clerks, 
boards  of  election  commissioners  or  other  proper  election  officials 
are  not  required  to  designate  tax  supported  public  buildings  to  be 
used  as  polling  places  under  the  provisions  of  Section  111.  257 
RSMo,  Supp.  1967. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant.  Jack  Edwards. 


Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 


STATE  BOARD  LF  EDUCATION: 
FEDERAL-STATE  AGREEMENTS ; 

MANPOWER  DEVELOPMENT  AND 
TRAINING  ACT: 


Review  anc  certit ^cation  of  Missouri 
State  Board  of  Education's  Agreement 
with  the  United  States  Department  of 
Health,  Education  and  Welfare  under 
the  Mannower  Develonment  and  Training; 
Act  of  1962,  as  amended. 


April  17.  1 9C0 


OPINION  LETTS! P.  NO.  222 


Mr.  B.  V.  Robinson 
Assistant  Cowaissioner 
State  Board  of  Education 
Jefferson  Building 
Jafferson  City,  Missouri 

Dear  Mr.  Robinson: 

Per  your  request  we  have  reviewed  the  Training  Program 
Agreement  between  the  Missouri  State  Board  of  Education  and 
the  United  Staten  Department  of  Health,  Education  and  Welfare 
and  the  United  States  Commissioner  of  Education  which  imple- 
ments the  Manpower  Development  and  Training  Act  of  196?,  as 
Amended.  Cur  review  has  taken  into  consideration  the  federal 
statutes,  42  U.5.C.  2571-2 623,  the  federal  regulations,  34 
Federal  Register  1313-1319  (January  2D,  1969).  Article  IX, 
Section  2,  Missouri  Constitution,  and  Sections  161.092(2)  and 
17S. 430,  HSMo  Supp.  1967. 

Based  on  the  foregoing  we  arc  of  tne  opinion  that  the  State 
Board  of  Education  is  authorised  to  enter  into  the  above  Agree- 
ment. Further,  we  are  of  the  opinion  that  the  State  Board  of 
Education  is  the  appropriate  state  educational  agency  under 
Section  231(a)  of  the  Federal  Act  (42  U.3.C.  2601). 

This  opinion  letter  constitutes  our  official  certification 
of  the  Agreement.  In  addition,  we  have  executed  the  form  appro- 
val contained  In  the  Agreement.  We  are  returning  herewith  six 
copies  of  the  Agreement. 


Very  truly  yours, 

JOHN  C.  DAN FORTH 

Attorney  General 


Louis  C.  DePeo,  Jr. 
Assistant  Attorney  General 
db 

Enclosures  6 


DIRECTOR  OF  REVENUE:  (1;  Ninety-eight  per  cent  of 

STATE  TREASURER:  the  proceeds  of  intangible  per- 

INTANGIBLE  PERSONAL  PROPERTY  TAX:  sonal  property  tax  which  are 
INTEREST:  to  be  returned  to  the  local 

political  subdivisions  is  not 

to  be  transmitted  to  the  State  Treasurer:  (2)  Treasurer  of  Missouri 
is  to  receive  promptly  two  per  cent  of  the  Droceeds  from  the  in- 
tangible personal  nronerty  tax  and,  if  he  determines  that  any  por- 
tion of  this  two  per  cent  is  not  needed  for  current  operating  ex- 
Denses , that  amount  is  to  be  placed  at  interest  for  the  benefit 
of  the  State  of  Missouri;  (3)  Director  of  Revenue  is  an  insurer 
of  that  portion  of  the  intangible  personal  property  tax  which  he 
retains  and  is  bound  to  turn  over  the  proceeds  to  the  proper  local 
official  on  the  date  as  specified  by  statute.  That  in  discharging 
this  duty  he  may  deposit  the  portion  of  the  revenue  which  ultimately 
is  to  be  returned  to  the  counties  for  safe-keeping  and  that  he  may, 
in  so  doing  so,  denosit  these  moneys  in  'time  deposit  1 accounts 
which  draw  interest.  In  the  event  that  the  Director  chooses  to 
avail  himself  of  the  opportunity  to  nlace  this  money  at  interest, 
the  interest  earned  is  to  be  returned  to  the  counties  in  propor- 
tion to  the  amount  of  revenue  produced  by  that  county. 

October  ?7,  13^9 


OPINION  NO.  223 


honorable  Don  Ov/ens , Senator 
Twentieth  District 
37^  South  Bernhardt 
Gerald,  Missouri  63037 

Dear  Senator  Ov/ens: 

This  is  in  reply  to  your  request  for  an  opinion  of  this 
office  concerning  the  question  whether  the  State  Treasurer  may 
invest  funds  received  from  the  collection  of  the  intangible  tax 
levy  in  government  securities  or  other  investments  for  the  period 
between  the  time  such  taxes  are  received  by  the  Department  of 
Revenue  and  the  time  such  taxes  are  disbursed  to  the  various 
political  subdivisions,  and,  if  so,  whether  the  income  earned  can 
be  retained  by  the  State. 

In  a prior  Attorney  General  opinion,  dated  Anril  4 , 19^7, 
issued  to  the  Honorable  Edde  P.  Pone,  this  office  held  that  the 
■ "issouri  Constitution  does  not  require  tax  monies  from  intangibles 
which  are  to  be  returned  to  local  political  subdivisions  to  be 
deposited  in  the  state  treasury  (copy  enclosed).  Thus,  the  State 
Treasurer  does  not  receive  nor  have  any  function  regarding  the 
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Honorable  Jon  Owens 


funds  to  be  returned  to  the  local  political  subdivisions,  and 
therefore,  the  answer  to  your  question  with  regard  to  the  moneys 
to  be  so  returned  is  in  the  negative. 

Article  X,  Section  4 (x),  Constitution  of  Missouri,  1945,  which 
authorizes  the  collection  of  the  intangible  tax  by  the  State  of 
Missouri  in  behalf  of  the  local  governments  provides  that  two  per 
cent  of  the  proceeds  is  to  be  retained  by  the  State.  The  statu- 
tory provisions  which  Implement  this  tax  also  provide  that  the 
State  is  to  retain  two  per  cent  for  collection.  See,  e.g.,  Sec- 
tions 146.110,  RSMo  1959  and  148.220,  FSMo  1959. 

Article  IV,  Section  15,  Missouri  Constitution,  1945  (as  amended 
1956)  provides: 


”.  . .All  revenue  collected  and  moneys 
received  by  the  state  from  any  source 
whatsoever  shall  go  promptly  into  the  state 
treasury,  and  all  interest,  income  and  re- 
turn therefrom  shall  belong  to  the  state.  . . ' 

In  a prior  Attorney  General  opinion,  dated  January  7,  1966, 
issued  to  the  Honorable  M.  E.  Morris,  Treasurer  of  the  State  of 
Missouri,  this  office  held  that  the  Department  of  Revenue  must 
promptly  transmit  all  moneys  received  by  it  to  the  State  Treasurer, 
(copy  enclosed) 

The  Treasurer  of  Missouri  is  directed  to  determine  which 
funds  are  not  needed  for  current  operating  expenses  of  the  state 
government  and  to  place  that  amount  at  interest  for  the  benefit 
of  the  State  of  Missouri.  Article  IV,  Section  15,  Constitution 
of  Missouri,  1945  (as  amended,  1956);  Section  30.260,  RSMo  1959. 

Therefore  , it  is  our  opinion  that  the  Treasurer  of  Missouri 
is  to  receive  promptly  two  per  cent  of  the  proceeds  from  the  in- 
tangible personal  property  tax  and,  if  he  determines  that  any  por- 
tion of  this  tv/o  per  cent  is  not  needed  for  current  operating 
expenses,  that  amount  is  to  be  placed  at  interest  for  the  benefit 
of  the  State  of  Missouri. 

Since  the  Director  of  Revenue  does  not  transmit  ninety-eight 
per  cent  of  the  Droceeds  of  this  tax  to  the  Treasurer,  may  the 
Director  of  Revenue  place  these  funds  at  interest,  and  if  so, 
who  is  to  benefit  by  the  interest  so  earned. 

Article  X,  Section  4(c)  provides  that  the  proceeds  of  the 
tax  on  intangible  personal  property  are  to  be: 

'.  . . returned  as  provided  by  law,  less 
two  per  cent  for  collection,  to  the  counties 
and  other  political  subdivisions  of  their 
origin,  in  prooortion  to  the  respective 
local  rates  of  levy." 
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The  tax  on  intangible  personal  property  has  been  implemented 
by  statute.  In  Chapter  146,  every  person,  as  therein  defined,  is 
required  to  file  on  or  before  April  15  of  each  year  a property 
tax  return  on  intangibles.  The  tax  is  payable  at  the  time  the 
return  is  made  and  becomes  delinquent  on  June  1 of  the  year  it 
is  due.  Section  146.050.  The  proceeds  of  the  tax  are  distri- 
buted by  the  Director  of  Revenue  pursuant  to  Section  146.110. 

That  section  provides  that  the  Director  of  Revenue: 

”...  shall  annually,  on  or  before  the 
fifteenth  day  of  September,  return  the 
amount  of  intangible  taxes  collected,  less 
two  per  cent  thereof,  which  shall  be  re- 
tained by  the  state  for  collection,  to  the 
county  treasury  of  the  county  in  which  the 
particular  taxpayers  are  domiciled  ...” 

Similarly,  the  intangible  personal  property  tax  payable  by 
financial  institutions  is  provided  for  in  Chapter  148.  There, 
the  taxpayers  shall  file  a return  with  the  Director  on  or  before 
the  first  day  of  June  of  each  year  and  the  tax  imposed  by  Chapter 
148  is  due  and  payable  on  that  date.  Sections  148.050  and 
148.060.  The  tax  collected  shall  be  returned  by  the  Director, 
less  two  per  cent  for  collection,  to  the  county  treasurer  of  the 
county  in  which  the  taxpayer  is  located  on  or  before  December 
first  of  each  year.  Section  148.080. 

It  is  apparent  from  these  sections  that  the  Director  of 
Revenue  receives  funds  several  months  prior  to  the  date  upon 
which  he  is  obligated  to  return  them  to  the  counties.  A review 
of  the  statutes  governing  the  duties  and  obligations  of  the  Direc- 
tor of  Revenue  does  not  reveal  any  section  which  governs  or  con- 
trols the  manner  in  which  he  is  to  handle  the  funds  collected 
prior  to  the  date  upon  which  the  moneys  must  be  turned  over  to  the 
local  government. 

The  basic  duty  of  the  Director  of  Revenue  is  to  turn  over  all 
of  the  funds  which  he  receives.  As  to  this  duty,  the  Missouri 
courts  have  long  held  that  a public  official  is  an  insurer  of  the 
funds  which  he  receives  and  is  obliged  to  remit  the  funds  without 
fail.  In  City  of  Fayette  v.  Sllvey,  290  S.W.1019  (K.C.App.  1926) 
the  Court  stated: 

”...  The  general  rule,  which  is  the  rule 
in  this  state,  is  that  one  of  the  duties 
of  a public  officer  intrusted  with  public 
money  is  to  keep  such  funds  3afely,  and 
that  duty  mu3t  be  performed  at  the  peril 
of  such  officer.  Thus,  in  effect,  he  is 
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an  Insurer  of  public  funds  lawfully  In 
his  possession."  loc.  cit.  290  S.W. 

1019,  1021. 

The  following  cases  support  this  basic  principle:  City  of 
Fulton  v.  Home  Trust  Co.,  78  S.W. 2d  445  (Mo.  1934);  Glaze  v. 
Shumard',  54  S.W. 2d  725  [K.C.App.  1932);  The  State  ex  rel.  Board 
of  Supers,  of  Harrison  County  Drainage  Dist.  Township  v.  Powell, 

6?  Mo.  395  (Mo.  S.£t . lB7b) ; The  State  ex  rel.  Mississippi  County 
v.  Moore , 74  Mo . 413  ( Mo . S . Ct.  l8bl). 

In  addition  to  his  obligation  as  an  insurer,  a public  offi- 
cial is  restricted  in  hi3  actions  by  the  statutory  duties  im- 
posed upon  him.  In  Lamar  Tp.  v.  City  of  Lamar,  169  S.W.  12,  261 
Mo.  171  (1914)  the  Court  stated: 

"Officers  are  creatures  of  the  law,  whose 
duties  are  usually  fully  provided  for  by 
statute.  In  a way  they  are  agents,  but 
they  are  never  general  agents,  in  the  sense 
that  they  are  hampered  by  neither  custom 
nor  law  and  in  the  sense  that  they  are  ab- 
solutely free  to  follow  their  own  volition. 

Persons  dealing  with  them  do  30  always  with 
full  knowledge  of  the  limitations  of  their 
agency  and  of  the  laws  which,  prescribing 
their  duties,  hedge  them  about.  They  are 
trustees  as  to  the  public  money  which  come3 
to  their  hands.  The  rules  which  govern 
this  trust  are  the  law  pursuant  to  which 
the  money  is  raid  to  them  and  the  law  by 
which  they  in  turn  pay  it  out  . . . . " 
loc.  cit.  261  Mo.  171,  189 

To  determine  the  scope  of  the  duties  of  the  Director  of 
Revenue  in  holding  the  proceeds  of  the  intangible  property  tax 
the  statutes  under  which  it  is  collected  are  to  be  examined. 
Lancaster  v.  County  of  Atchison,  180  S.W. 2d  706  (Mo.  S.Ct.  en 
banc , T944).  However,  the  statutes  are  silent. 

A similar  situation  wa3  presented  in  City  of  Fulton  v.  Home 
Trust  Co^,  78  S.W. 2d  445  (Mo.  S.Ct.  1934).  There,  the  city 
collector  collected  certain  funds  which  he  was  to  turn  over  to  the 
city  treasurer  monthly.  It  was  his  practice  to  deposit  funds 
that  he  received  during  the  month  in  demand  deposits  and  then  to 
transfer  these  funds  at  the  end  of  each  month  by  check  to  the  city 
treasurer.  The  bank  in  which  the  collector  deposited  his  monthly 
receipts  failed  and  was  placed  under  the  control  of  the  State 
Commissioner  of  Finance  on  December  29,  1931,  at  which  time  a 
substantial  balance  had  been  accumulated  during  the  month  of 
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December  by  the  collector.  In  determining  whether  the  deposit 
by  the  collector  was  proper,  the  Court  stated: 

"The  sections  of  our  statute  relating  to 
the  duties  of  a city  collector  of  cities 
of  the  third  class  and  the  ordinance  of 
the  city  of  Fulton  defining  same,  above 
cited  and  quoted,  clearly  contemplates 
that  the  city  collector  retains  city  moneys 
and  revenues,  which  he  collects,  in  his 
custody,  during  the  interim  between  the 
monthly  settlements  therein  provided  for 
and  required.  Neither  by  statute  or  ordi- 
nance is  he  required,  upon  making  a col- 
lection of  city  taxes  or  other  city  reve- 
nues, to  forthwith  pay  over  or  transfer 
each  individual  item  to  the  city  treasurer 
and  take  a receiDt  therefor,  but  he  is 
authorized  and  permitted,  if  not  in  fact 
directed,  to  retain  the  various  sums  so 
collected  during  the  month  until  the  end 
of  the  month  at  which  time  he  is  required 
to  make  his  monthly  settlement  and  pay  over 
to  the  city  treasurer  the  total  amount  of 
such  collections  made  during  the  month  and 
take  receipts  therefor  one  of  which  he 
files  with  the  city  clerk.  Clearly  during 
such  periods  he  is  the  lawful  custodian  of 
such  funds.  Neither  statute  nor  ordinance 
directs  how  or  in  what  manner  he  shall 
hold  or  preserve  the  funds  while  same  are 
in  his  custody.  He  is  responsible  for 
their  safekeeping  and  under  a bond  condi- 
tioned that  he  will  pay  them  over  to  the 
city  treasurer  monthly  as  required  by 
statute  and  ordinance.  The  fund  in  contro- 
versy, being  the  total,  as  stated,  of  nu- 
merous daily  collections  made  by  Brown  as 
city  collector  during  the  month,  was  there- 
fore being  lawfully  held  and  retained  by 
him  as  city  collector.  . . He  was  the  legal 
custodian  of  these  funds  and  certainly  was 
authorized  and  warranted  in  depositing 
them,  from  time  to  time  during  the  month, 
as  received,  in  a bank  for  safe-keeping, 
if  he  chose  to  do  so,  and  hi3  act  in  so 
doing  was  not  in  violation  or  contravention 
of  any  statute  or  ordinance.  . . . " loc . 
cit.  78  S.W.2d  KH5,  4H7. 
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Thus,  It  la  apparent  that  since  the  statutes  do  not  control 
or  designate  the  manner  In  which  the  Director  of  Revenue  Is  to 
handle  these  tax  moneys.  It  Is  lawful  for  him  to  deposit  them  for 
safe-keeping.  In  re  Hunter’s  Bank  of  New  Madrid,  30  S.W.2d  782 
(Spr.App,  1930 )T"Slty’ of  Aurora  v.  kank  of  Aurora,  52  S.W.2d  496 
(Spr.App.  1932). 

Assuming  then  that  the  proceeds  of  the  intangible  property 
tax  may  be  deposited  by  the  Director  of  Revenue,  may  these  funds 
be  deposited  in  time  deposits  to  draw  interest;  and  if  so,  who  Is 
to  receive  the  benefit  of  this  Interest. 

Section  558.220,  RSMo  1959,  originally  enacted  in  1853,  pro- 
hibits public  officials  from  ’’loaning”  money  which  comes  to  them 
in  official  capacity  and  reads  as  follows: 

"No  officer  appointed  or  elected  by  vir- 
tue of  the  constitution  of  this  state,  or 
any  law  thereof,  and  no  officer,  agent  or 
servant  of  any  incorporated  city  or  town, 
or  of  any  municipal  township  or  school  or 
road  district,  shall  loan  out,  with  or 
without  interest,  any  money  or  valuable 
security  received  by  him,  or  which  may  be 
in  his  possession  or  keeping,  or  over  which 
he  may  have  supervision,  care  or  control, 
by  virtue  of  his  office,  agency  or  service, 
or  under  color  or  pretense  thereof;  . . . '' 

In  The  State  v . Rubey,  77  Mo.  610  (Mo.  S.Ct.  1883),  the  State 
sought  to  recover  from  the  assignee  of  a defaulting  bank  moneys 
which  the  treasurer  of  Macon  County  had  deposited  prior  to  the 
bank  failure.  The  State  contended  that  under  the  predecessor 
statute  to  Section  558.220  the  treasurer  had  no  right  to  make  a 
general  deposit  of  the  county  revenues  because  such  a deposit 
''amounted  to  a loan  of  the  money  to  the  bank”.  In  disposing  of 
this  contention,  the  Court  noted: 

'.  . . It  is  doubtless  true  that  every 
general  deposit  is  so  far,  in  effect,  a 
loan  as  to  create  the  relation  of  debtor 
and  creditor  between  the  bank  and  the 
officer;  (citation  omitted)  but,  we  are 
not,  therefore,  inclined  to  hold  that 
general  deposits  in  bank  by  county,  and 
State  officials,  other  than  the  State 
Treasurer,  whose  duties  in  this  regard 
are  prescribed  by  the  constitution  are 
within  the  inhibition  of  section  1327, 
supra.  /Section  558.220,  RSMo  19557 
. . ."  loc.  cit.  77  Mo.  610,  620 
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The  Court  construed  this  and  related  statutes  and  found  a 
legislative  intention  to  discriminate  between  a deposit  in  a bank 
for  safety  and  convenience  and  an  ordinary  loan.  The  Court  con- 
cluded that  the  conduct  prohibited  is : 

"...  not  the  making  of  a deposit  simply, 
but  the  making  of  a deposit  with  a view 
to  profit  on  the  part  of  the  officer  ..." 
loc.  cit.  77  Mo.  610,  621 

The  purpose  of  this  section  and  related  sections  is  to  com- 
pel the  officer  to  look  to  the  security  of  the  funds  in  selecting 
a depository  and  "not  to  his  own  emolument".  Although  Section 
558.220,  RSMo  1959,  was  not  discussed,  the  holdings  in  City  of 
Fulton  v.  Home  Trust  Co. , 3upra;  In  re  Hunter’s  Bank  of  New  Madrid, 
supra,  and  fcity  of  Aurora  vTaank  of  Aurora,  3upra,  recognize 
that  the  deposit  of  funds  in  a demand  deposit  are  not  precluded 
by  Section  558.220,  RSMo  1959. 

Unless  there  is  a specific  agreement  to  the  contrary,  a 
deposit  in  a bank  is  presumed  to  be  a general  deposit  establishing 
a relationship  of  debtor-creditor.  Security  Nat.  Bank  Savings  & 
Trust  Co,  v.  Moberly,  101  S.W.2d  33  (Mo.  S.Ct.  193C);  Cassell  v. 
Mercantile  Trust  Company,  393  S.W.2d  433  (Mo.  S.Ct.  1965 ) ; First 
National  Bank  of  Clinton  v.  Julian,  383  F.2d  329  (C.A.  8,  1967) , 
applying  Missouri  law. 

These  authorities  indicate  further  that  a debtor-creditor 
relationship  is  avoided  only  when  a "special  deposit"  is  made  and 
the  depositor  and  the  bank  agree  that  the  asset  deposited  may  not 
be  used  by  the  bank,  but  must  be  kept  intact  to  be  returned  to 
the  depositor. 

Since  the  enactment  of  the  predecessor  to  Section  558.220, 
extensive  regulations  have  been  enacted  governing  the  banking 
industry.  This  office  has  previously  held  in  Opinion  No.  177, 
dated  December  20,  1963,  issued  to  Robert  B.  Mackey,  a copy  of 
which  is  attached,  that  county  courts  in  making  deposits  of  county 
funds  are  not  limited  to  demand  deposits,  but  may  Diace  a portion 
of  the  funds  in  interest-bearing  time  deposits.  Although  this 
opinion  was  based  upon  Chapter  110  — Depositories  for  Public  Funds 
certain  conclusions  reached  there  are  relevant.  The  writer  deter- 
mined on  the  basis  of  Section  362.010,  RSMo  Supp.  1967,  of  the 
banking  statute  that  the  sole  distinction  between  "demand  deposits 
and  "time  deposits"  is  that  the  payment  of  demand  deposits  can 
be  legally  required  within  thirty  days,  whereas  time  deposits 
cannot  be  required  within  such  period.  The  distinction  between 
"demand  deposits"  and  "time  deposits"  is  of  importance  since 
under  federal  regulation  and  Section  362.385,  RSMo  Supp.  1967,  it 
is  unlawful  for  banks  to  pay  interest  upon  demand  deposits. 
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For  the  Director  to  obtain  Interest  upon  his  deposits, 
therefore,  the  deposit  must  be  made  in  time  deposit  accounts. 

In  the  case  of  either  demand  deposits  or  time  deposits,  a 
debtor-creditor  relationship  is  established.  Of  course,  the 
Director  may  not  preclude  himself  by  contract  from  the  ability 
to  perform  his  statutory  duty  of  turning  over  the  funds.  It 
would  not  be  proper  to  enter  into  a contract  which  would  in  any 
way  limit  his  ability  to  turn  over  the  funds  on  the  date  pre- 
scribed by  statute.  He  must  be  prepared  at  the  appointed  time 
to  turn  over  the  funds  in  his  hands.  Where  this  duty  can  be 
fulfilled  and,  at  the  same  time,  interest  can  be  obtained,  it  is 
the  opinion  of  this  office  that  the  authority  which  allows  the 
deposit  of  funds  in  demand  deposits  provides  equal  authority  to 
deposit  funds  in  time  deposits  so  that  interest  may  be  earned. 

In  certain  circumstances,  the  legislature  has  specified  the 
account  to  which  interest  is  to  be  credited.  For  example.  Section 
30.2*10  provides  that  all  interest  derived  from  the  deposit  or  in- 
vestment of  "state  moneys'1  shall  be  credited  by  the  State  Treasurer 
to  the  general  revenue  account.  As  has  been  previously  noted, 
the  proceeds  of  the  intangible  personal  property  tax  that  are  to 
be  returned  to  the  county  are  not  state  funds.  This  office  has 
previously  held  in  Opinion  No.  84,  dated  May  24,  1965,  addressed 
to  Mr.  Lee  C.  Fine,  a copy  of  which  is  attached,  that  interest 
earned,  the  allocation  of  which  is  not  governed  by  statute,  is 
viewed  as  an  accretion  to  the  fund  which  produces  it.  Based  upon 
the  authority  cited  therein,  it  is  therefore  our  opinion  that  the 
interest  earned  from  the  deposit  of  the  proceeds  of  the  intangible 
personal  property  tax  which  are  to  be  returned  to  the  counties 
should  be  allocated  to  the  counties  in  proportion  to  the  amount 
of  revenue  produced  by  that  county. 

CONCLUSION 

It  is  the  oDinion  of  this  office  that: 

(1)  Ninety-eight  per  cent  of  the  proceeds  of  the  intangible 
personal  property  tax  which  are  to  he  returned  to  the  local 
political  subdivisions  is  not  to  be  transmitted  to  the  State 
Treasurer; 

(2)  The  Treasurer  of  Missouri  is  to  receive  promptly  two  per 
cent  of  the  proceeds  from  the  intangible  personal  property  tax  and, 
if  he  determines  that  any  portion  of  this  two  per  cent  is  not  needed 
for  current  operating  expenses,  that  amount  is  to  be  placed  at 
interest  for  the  benefit  of  the  State  of  Missouri; 

(3)  The  Director  of  Revenue  is  an  insurer  of  that  portion  of 
the  intangible  personal  property  tax  which  he  retains  and  is  bound 
to  turn  over  the  proceeds  to  the  proper  local  official  on  the  date 
as  specified  by  statute.  That  in  discharging  this  duty  he  may 
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deposit  the  portion  of  the  revenue  which  ultimately  Is  to  be  re- 
turned to  the  counties  for  safe-keeping  and  that  he  may.  In  doing 
so,  deposit  these  moneys  in  ''time  deposit”  accounts  which  draw 
interest.  In  the  event  that  the  Director  chooses  to  avail  himself 
of  the  opportunity  to  place  this  money  at  interest,  the  interest 
earned  is  to  be  returned  to  the  counties  in  proportion  to  the 
amount  of  revenue  produced  in  that  county. 

The  foregoing  opinion,  which  I hereby  approved,  was  prepared 
by  my  Assistant,  John  C.  Craft. 


Yours  very  truly, 

JOHN  C.  DANPORTH 
Attorney  General 


Enclosures : 


Opinion  No. 
Opinion  Mo. 
Opinion  No. 
Opinion  Mo. 


71,  Pope,  4/4/47 
3,  Morris,  1/7/66 
177,  Mackey,  12/20/63 
84,  Fine,  5/24/65 
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Opinion  Latter  No.  224 
An*,  by  Letter 
Klaffenbach 


June  6,  1969 


Opinion  Letter  No.  224 


Honorable  L.N.  Garner,  M.D.,  M.P.H. 

Acting  Director 
Missouri  Division  of  Health 
Broadway  State  Office  Building 
Jefferson  City,  Missouri  65101 

Dear  Dr.  Gamer t 

This  letter  is  in  response  to  an  opinion  request  from  you 
in  which  you  inquire  as  to  whether  or  not  :he  Missouri  Division 
of  Health  has  the  authority  to  promulgate  regulations  with  res- 
pect to  fool  products  and  whether  the  Division  iacy  eot  such 
standards  if  none  are  prescribe!  by  the  federal  act. 

You  enclosed  and  attached  to  your  opinion  request  a letter 
from  this  office  dated  February  5»  1953,  addressed  to  the  Honorable 
H.M.  Hardwicks,  who  was  the  former  acting  director  of  the  Division 
of  health.  That  letter  was  not  an  official  opinion,  and  the  rea- 
soning upon  which  the  conclusion  was  based  is  not  clear.  The 
answer  in  that  latter  howe/er  was  negative;  end  after  a thorough 
examination  of  the  sections  involved,  we  believe  that  the  reason- 
ing and  the  conclusion  reached  were  clearly  in  error. 

That  is.  under  Section  196.45,  hCMo  1959,  the  Division  or 
Heeith  has  authority  to  promulgate  regulations  for  the  enforce- 
ment of  Sections  196.  J12  to  1?o.12'j,  end  such  regulations  .must 
conform  insofar  as  practicable  with  those  promulgated  under  the 
federal  act.  In  Section  196. KSMo  1959,  the  Division  la  pro- 
hibited front  promulgating  any  regulation  or  establishing  any 
definitions  or  standards  which  are  more  rigid  or  more  stringent 
than  those  prescribed  by  the  federal  act  applying  to  any  commodity 
covered  by  Lections  196.  HD  to  and  If  any  coaaoJit/  or 

product  covered  by  said  sections  complies  with  the  definitions  anJ 
autnUards  prescribed  by  tne  federal  set,  it  shall  be  deemed  to 
comply  with  these  sections. 
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It  is  clear  from  the  above  sections  ar.a  other  references  to 
regulations  and  (ttnidards  contained  within  Sections  1$6.'J13  to 
Section  iy6.l?)  that  the  Division  of  Health  does  have  the  authority 
to  prosiulgate  regulations  and  standards  within  the  Halts  stated 
for  the  proper  «nforce:&ent  of  these  sections. 

further,  we  are  of  the  opinion  that  the  legislature  eapowered 
the  Division  of  Health  with  authority  to  pronulftte  regulations 
and  to  set  standards  with  respect  to  commodities  not  covered  by 
federal  law. 


Tours  very  truly, 


JOHN  C.  EAMFORTH 
Attorney  General 
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CITIES: 

FIRST  CLASS  CITIES: 
INCORPORATION: 

ADOPTION  OF  CHARTER: 
CONSTITUTIONAL  CHARTER  CITIES: 


.in  unincorporated  area  incor- 
porating as  a first  class 
city  cannot  at  the  same  time 
adopt  a charter  form  of  govern 
ment,  but  may  hold  elections 
to  present  the  question  of 
adoption  of  a charter  only 
after  organizing  as  a first 
class  city. 


May  13,  1969 


OPINION  NO.  225 


Honorable  Herman  P.  Winkelmann 
State  Representative  - M8th  District 
Room  ^03,  State  Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Representative  Winkelmann: 

This  is  in  answer  to  your  request  for  an  official  opinion 
of  this  office  concerning  the  question  whether  an  area  incor- 
porating as  a first  class  city  may,  at  the  same  time,  incorporate 
with  a charter  form  of  government. 

A city  of  the  first  class  contains  more  than  sixty-five 
thousand  inhabitants.  Section  72.010,  RSMo  1959-  Cities  of 
the  first  class  are  organized  under  Chapter  73,  RSMo,  " . . .in 
the  manner  provided  by  law  . . .",  Section  73*010,  RSMo  1959* 

A procedure  for  this  incorporation  is  found  in  Section  72.000, 
RSMo  1959,  relating  to  cities  of  all  classes,  and  provides  for 
presentation  of  a petition  by  a majority  of  an  unincorporated 
city's  inhabitants  to  the  county  court  of  the  county  where  the 
"city"  is  situated.  An  alternative  procedure  is  provided  in 
Section  72.085,  RSMo  Supp.  1967,  for  unincorporated  areas  in 
second  class  counties  and  first  class  counties  with  a charter 
form  of  government . 

Any  city  having  more  than  ten  thousand  inhabitants  may 
frame  and  adopt  a charter  form  of  government  in  the  manner  pro- 
vided in  Section  19  of  Article  VI,  Constitution  of  Missouri,  and 
Chapter  82,  RSMo.  Section  19  of  Article  VI  of  the  Missouri  Con- 
stitution provides  in  part  as  follows: 

"Any  city  having  more  than  10,000  inhabi- 
tants may  frame  and  adopt  a charter  for 
its  own  government,  consistent  with  and 
subject  to  the  constitution  and  laws  of 
the  state,  in  the  following  manner:  The 
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legislative  body  of  the  city  may,  by  or- 
dinance, submit  to  the  voters  the  question: 

' Shall  a commission  be  chosen  to  frame  a 
charter?'  . . . The  question  shall  also  be 
submitted  on  a petition  signed  by  ten  per 
cent  of  the  qualified  electors  of  the  city, 
filed  with  the  body  or  official  in  charge 
of  city  elections.  1 

* * * * 

In  Opinion  No.  34,  Hollingsworth,  May  21,  1964  (copy  en- 
closed), we  held  that  an  unincorporated  area  may  not  initially 
incorporate  as  a third  class  city  having  a City  Manager  form  of 
government.  It  is  our  view  that  the  same  is  required  of  areas 
incorporating  initially  as  a first  class  city,  due  to  the  re- 
quirement of  the  Constitution  that  the  "legislative  body  of  the 
city"  or  "ten  per  cent  of  the  qualified  electors  of  the  city" 
must  begin  action  toward  a city  charter  (emphasis  added).  A 
"city"  with  a "legislative  body"  and  a "body  or  official  in 
charge  of  city  elections"  must  already  exist  before  a charter 
election  can  be  initiated.  Therefore,  initial  incorporation  as 
a city  is  a prerequisite  to  holding  elections  to  adopt  a charter 
form  of  government. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  an  unincorporated 
area  incorporating  as  a first  class  city  cannot  at  the  same 
time  adopt  a charter  form  of  government,  but  may  hold  elections 
to  present  the  question  of  adoption  of  a charter  form  of  govern- 
ment only  after  first  organizing  as  a first  class  city. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  William  L.  Culver. 

Very  truly  ypurs,  ^ 

TTOHN  C.  DANFORTH 
Attorney  General 
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CAPITOL  BUILDING : 


Custodian  of  House  has  control  only- 
over  offices  of  members  and  of  rooms  on 
the  third  and  fourth  floors  of  West 
side  of  the  Capitol. 

June  12,  1969 


Honorable  Richard  M.  Marshall 

Representative 

Room  #235B 

^3rd  District 

State  Capitol  Building 

Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Marshall: 


OPINION  IIO.  228 


* 


This  official  opinion  is  issued  in  response  to  your  request  dated 
April  16,  1969,  wherein  you  ask  whether  all  rooms  on  the  West,  or  "House" 
side  of  the  Capitol  Building  are  under  the  control  of  the  Custodian  of 
the  House  of  Representatives,  or  whether  only  the  rooms  on  the  Third 
and  Fourth  floors  on  that  side  are  under  his  control. 

Section  23*110  RSMo  1959?  provides  as  follows: 

"The  offices  of  the  members  of  the  house  of  representa- 
tives and  the  other  offices  on  the  third  and  fourth 
floors  of  the  state  capitol  building  designed  for  the 
use  of  themembers  and  officers  of  the  house  of  represen- 
tatives, including  the  house  chamber,  the  house  lounge, 
bill  rooms  and  file  rooms  and  the  furniture,  files  and 
supplies  therein,  are  reserved  for  the  permanent  use  of 
the  members  of  the  house  of  representatives.  These 
rooms,  together  with  all  other  rooms  on  the  house  side 
of  the  capitol  building,  are  in  direct  charge  and  under 
the  control  of  the  custodian  of  the  house  of  representa- 
tives, who  is  considered  the  representative  and  employee 
of  the  committee  on  legislative  research.  No  use  of  any 
of  said  quarters  shall  be  made  except  with  the  consent 
and  upon  order  of  the  committee  on  legislative  research." 

Section  23*100,  RSMo  1959?  gives  virtually  identical  authority  to  the 
custodian  of  the  Senate  with  respect  to  rooms  on  the  other  side  of  the 
capitol. 

Section  8.110,  RSMo  1959?  states: 

"Except  as  otherwise  provided  by  law,  the  director  of 
public  buildings  has  charge  and  control  of  the  capitol." 

Control  of  offices  on  the  third  and  fourth  floors  of  the  House  side 
of  the  State  Capitol  Building  was  given  to  the  custodian  of  the  House  of 
Representatives  in  1939*  Laws  1939?  P*  503*  In  19^3  such  section  was 
amended  by  changing  the  reference  in  the  law  from  "Committee  on  Legisla- 
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tive  Quarters  and  Research"  to  "Committee  on  Legislative  Research." 

Section  8.110  dates  bach  to  1840,  with  various  revisions.  (L.  1840,  p.  120) 

The  Capitol  Building  for  many  years  has  housed  agencies  of  the  execu- 
tive branch  of  the  government,  as  well  as  providing  for  the  legislative 
branch.  We  are  advised  that  in  1939  and  in  1943  agencies  of  the  execu- 
tive branch  occupied  space  on  the  first  and  second  floors  on  the  West 
side  of  the  Capitol.  Hiis  circumstance  is  of  assistance  in  construing 
Section  23-110.  It  would  be  unusual  to  give  the  custodian  of  the  House 
authority  over  office  space  such  as  that  occupied  by  the  Secretary  of 
State  or  other  execute ve  officers.  If  such  were  the  intent,  it  is  likely 
that  the  statute  would  say  so  expressly. 

We  find  no  mention  of  the  "House  Side"  of  the  Capitol  except  in 
Section  23-110.  The  term,  therefore,  must  be  construed  with  reference  to 
the  situation  which  existed  when  the  statute  containing  it  was  enacted, 
and,  by  this  construction,  the  house  side  of  the  Capitol  would  consist  of 
the  Third  and  Fourth  floors  on  the  West  side  of  the  building. 

All  parts  of  a statute  are  presumably  included  for  some  purpose,  a id 
the  statute  must  be  construed,  if  possible,  so  that  o word,  phrase  or 
sentence  will  be  without  meaning.  The  first  sentence  of  23-110  applies  to 
two  sets  of  "offices,"  (i)  those  of  the  members  of  the  House  of  Representa- 
tives, and  (ii)  offices  designed  for  the  use  of  members  and  officers  of 
the  House  of  Representatives.  Some  of  the  latter  are  more  particularly 
described.  The  seco  d sente. ice  of  the  section  refers  to  "all  other  rooms 
on  the  House  side  of  the  Capitol."  This  latter  sentence  will  have  meaning, 
according  to  our  construction,  if  there  are  "rooms"  on  the  Third  and  Fourth 
floors  on  the  West  side  which  are  not  "offices."  There  are,  at  the  very- 
least,  rest  rooms,  coffee  rooms,  closets,  and  perhaps  other  rooms,  and 
these  would  be  covered  by  the  second  sentence  of  Section  23-110. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  the  Custodian  of  the  House  of 
Representatives  has  the  charge  and  control  of  the  offices  of  members  of 
the  House  of  Representatives,  and  of  all  other  offices  and  rooms  on  the 
Third  and  Fourth  floors  of  the  West  side  of  the  Capitol  Building,  but  that 
his  authority  does  not  extend  to  rooms  on  the  other  floors  of  the  West  side 
of  the  Capitol. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  my 
special  assistant,  Charles  B.  Blackmar. 

Yours  very  truly, 

JOHN  C,  DAH FORTH 

Attorney  General 


November  6,  1969 


OPINION  LETTER  NO.  229 
(Answered  by  letter-Nowotny ) 


Honorable  John  A.  Grellner 
Representative,  40th  District 
7300  Dale 

Richmond  Heights,  Missouri  63117 
Dear  Representative  Grellner: 

This  is  in  reply  to  your  request  for  an  opinion  of  this  of- 
fice concerning  the  question  whether  the  General  Assembly  can 
authorize  the  use  of  a "certain  portion  of  non-motor  vehicle  tax 
funds  for  acquisition,  construction,  repair  and  maintenance  of 
boating  and  recreational  facilities."  By  "non-motor  vehicle  tax 
funds"  we  understand  you  to  mean  those  funds  collected  from  sales 
of  gasoline  as  provided  in  Section  30(a),  Article  IV  of  the 
Missouri  Constitution,  that  will  not  be  used  to  propel  vehicles  on 
the  state  roads  and  streets.  In  your  letter  you  refer  to  Section 
142.230,  RSMo  Supp.  1967,  which  deals  with  refunds  of  such  non-motor 
vehicle  tax  funds. 

A tax  on  motor  vehicle  fuel  is  provided  for  by  Article  IV, 
Section  30(a),  Missouri  Constitution,  reading  in  part  as  follows: 

"l.  On  and  after  the  first  day  of  the  month 
next  following  the  adoption  of  this  section, 
a tax  upon  or  measured  by  fuel  used  for  pro- 
pelling highway  motor  vehicles  shall  be 
levied  and  collected  as  provided  by  law.  Any 
amount  of  the  tax  collected  with  respect  tc 
fuel  not  used  for  propelling  highway  motor 
vehicles  shall  be  refunded  by  the  state  in 
the  manner  provided  by  law.  The  remaining 
net  proceeds  of  the  tax,  after  deducting 
costs  of  collection,  apportionment  and  making 
refunds  shall  be  apportioned  between  the 
counties,  cities  and  the  state  as  hereinafter 
provided  and  shall  stand  appropriated  without 
legislative  action  for  the  following  purposes : 

* * * * 
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"3»  * * * All  funds  collected  shall  be  used 
solely  for  construction,  reconstruction, 
maintenance,  repair,  policing,  signing,  light- 
ing, and  cleaning  roads  and  streets  and  for 
the  payment  of  principal  and  interest  on  in- 
debtedness incurred  prior  to  the  effective 
date  of  this  section  on  account  of  road  and 
street  purposes.” 

Section  30(b),  Article  IV,  Missouri  Constitution,  provides: 

"Source  and  application  of  state  highway  funds. ~ 
Por  the  purpose  of  constructing  and  maintaining 
an  adequate  system  of  connected  state  highways 
all  state  revenue  derived  from  highway  users  as 
an  incident  to  their  use  or  right  to  use  the 
highways  of  the  state,  including  all  state  license 
fees  and  taxes  upon  motor  vehicles,  trailers  and 
motor  vehicle  fuels,  and  upon,  with  respect  to, 
or  on  the  privilege  of  the  manufacture,  receipt, 
storage,  distribution,  sale  or  use  thereof  (ex- 
cepting the  sales  tax  on  motor  vehicles  and 
trailers,  and  all  property  taxes),  less  the  cost 
(1)  of  collection  thereof,  (2)  of  maintaining  the 
commission,  (3)  of  maintaining  the  highway  depart- 
ment, (4)  of  any  workmen* s compensation,  (5)  of 
the  share  of  the  highway  department  in  any  retire- 
ment program  for  state  employees  as  may  be  provided 
by  law,  (6)  and  of  administering  and  enforcing  any 
state  motor  vehicle  laws  or  traffic  regulations, 
and  less  refunds  and  that  portion  of  the  fuel  tax 
revenue  to  be  allocated  to  counties  and  to  cities, 
towns  and  villages  under  section  30(a)  of  Article 
IV  of  this  Constitution,  shall  be  credited  to  a 
special  fund  and  stand  appropriated  without  legis- 
lative action  for  the  following  purposes,  and  no 
other : 

"First,  to  the  payment  of  the  principal  and 
interest  on  any  outstanding  state  road  bonds. 

"Second,  any  balance  in  excess  of  the  amount 
necessary  to  meet  the  payment  of  the  principal 
and  interest  of  any  state  road  bonds  for  the  next 
succeeding  twelve  months  shall  be  credited  to  the 
state  road  fund  and  shall  be  expended  under  the 
supervision  and  direction  of  the  commission  for 
the  following  purposes: 

"(1)  To  complete  and  widen  or  otherwise  im- 
prove and  maintain  the  state  system  of  highways 
heretofore  designated  and  laid  out  under  existing 
laws ; 
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"(2)  To  reimburse  the  various  counties  and 
other  political  subdivisions  of  the  state, 
except  incorporated  cities  and  towns,  for 
money  expended  by  them  in  the  construction 
or  acquisition  of  roads  and  bridges  now  or 
hereafter  taken  over  by  the  state  as  per- 
manent parts  of  the  system  of  state  highways, 
to  the  extent  of  the  value  to  the  state  of 
such  roads  and  bridges  at  the  time  taken 
over,  not  exceeding  in  any  case  the  amount 
expended  by  such  counties  and  subdivisions 
in  the  construction  or  acquisition  of  such 
roads  and  bridges,  except  that  the  commission 
may,  in  its  discretion,  repay,  or  agree  to  re- 
pay, any  cash  advanced  by  a county  or  subdi- 
vision to  expedite  state  road  construction  or 
improvement; 

"(3)  In  the  discretion  of  the  commission  to 
locate,  relocate,  establish,  acquire,  construct 
and  maintain  the  following: 

"(a)  supplementary  state  highways  and  bridges 
in  each  county  of  the  state  as  hereinafter  pro- 
vided ; 

"(b)  state  highways  and  bridges  in,  to  and 
through  state  parks,  public  areas  and  reserva- 
tions, and  state  institutions  now  or  hereafter 
established,  and  connect  the  same  with  the 
state  highways;  and  also  national,  state  or 
local  parkways,  travelways,  tourways,  with  co- 
ordinated facilities; 

"(c)  any  tunnel  or  interstate  bridge  or  part 
thereof,  where  necessary  to  connect  the  state 
highways  of  this  state  with  those  of  other 
states; 

"(d)  any  highway  within  the  state  when  neces- 
sary to  comply  with  any  federal  law'  or  re- 
quirement which  is  or  shall  become  a condition 
to  the  receipt  of  federal  funds; 

"(e)  any  highway  in  any  city  or  town  which  is 
found  necessary  as  a continuation  of  any  state 
or  federal  highway,  or  any  connection  there- 
with, into  and  through  such  city  or  town;  and 
"(f)  additional  state  highways,  bridges  and 
tunnels,  outside  the  corporate  limits  of  cities 
having  a population  in  excess  of  one  hundred 
fifty  thousand,  either  in  the  congested  traffic 
areas  of  the  state  or  where  needed  to  facilitate 
and  expedite  the  movement  of  through  traffic. 

"(4)  To  acquire  materials,  equipment  and  build- 
ings necessary  for  the  purposes  herein  described; 
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and 

"(5)  For  such  other  purposes  and  contin- 
gencies relating  and  appertaining  to  the 
construction  and  maintenance  of  such  high- 
ways and  bridges  as  the  commission  may  deem 
necessary  and  proper." 

The  rule  of  construction  to  be  followed  here  is  that  words  used 
in  the  constitution  are  presumed  to  have  been  employed  in  their 
natural  and  ordinary  meaning  and  no  forced  or  unnatural  construction 
is  to  be  placed  upon  them.  State  ex  rel.  Randolph  County  v.  Walden, 
357  Mo.  167,  206  S.W.2d  979. 

Any  limitation  in  the  constitution  on  the  use  of  funds  by  the 
State  Highway  Commission  is  binding  on  the  legislature  and  such 
limitation  is  mandatory.  State  ex  rel.  v.  Hitchcock,  241  Mo. 433, 

146  S.W.40. 

Thus,  it  is  clear  that  any  tax  moneys  collected  pursuant  to 
these  constitutional  provisions  on  fuel  used  for  propelling  highway 
motor  vehicles  must  be  used  solely  for  roads  and  streets  in  Missouri 
and  the  General  Assembly  cannot  authorize  the  use  of  any  such  funds 
for  the  acquisition,  construction,  repair  and  maintenance  of  boating 
and  recreational  facilities. 

However,  in  the  administration  of  this  law  some  of  the  money 
collected  i6  from  fuel  that  is  actually  used  for  other  purposes. 
Article  IV,  Section  30(a),  Missouri  Constitution,  directs  that  this 
money  be  refunded. 

" * * * Any  amount  of  the  tax  collected  with 
respect  to  fuel  not  used  for  propelling  high- 
way motor  vehicles  shall  be  refunded  by  the 
state  in  the  manner  provided  by  law.  * * * " 

(Emphasis  added) 

The  manner  provided  by  law  for  refunding  such  money  is  Section 
142.230,  RSMo  Supp.  1967.  Subsection  1 creates  a presumption  of 
highway  use  and  reads  as  follows: 

"1.  All  motor  fuels  distributed  or  sold  in 
this  state  by  any  person  shall  be  presumed 
to  have  been  sold  for  use  in  propelling 
motor  vehicles  upon  the  public  highways  of 
this  state." 

Thus,  in  the  manner  presently  provided  by  law  a person  who  pays  the 
motor  fuel  tax  on  fuel  not  used  in  propelling  motor  vehicles  on  the 
highways  must  make  proper  and  timely  claim  for  refund  or  else  the 
tax  money  goes  for  the  use  of  the  highways. 

The  question  is  whether  this  money  which  may  be  designated  as 


- 4 - 


Honorable  John  A.  Grellner 


tax  on  fuel  which  the  purchaser  declares  at  the  time  of  purchase 
Is  not  to  be  used  on  the  highways.  Section  142.230.5,  supra,  but 
is  subsequently  not  applied  for  as  a refund,  may.  Instead  of  being 
used  for  the  highways  under  the  presumption  section,  be  used  for 
boating  and  recreational  facilities. 

It  is  our  opinion  that  any  tax  moneys  collected  pursuant  to 
Article  IV,  Section  30(a)  and  Chapter  142  is  either  money  that  must 
be  used  for  the  highways  or  money  that  must  be  refunded.  Therefore, 
no  such  money  collected  under  these  provisions  of  law  for  purposes 
of  the  highways  earn  be  used  for  any  other  purpose,  Buch  as  boating 
and  recreational  facilities. 


Very  truly  yours. 


JOHN  C.  DANPORTH 
Attorney  General 
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Answer  by  letter-Wood 


September  25 , 19&9 


OPI.ilOM  LETTER  NO.  232 


Honorable  William  R.  Royster 
State  Representative,  niatrict  3 
1021  Scarritt  Building,  513  Grand 
ianaas  City,  rlis30uri  64105 

bear  Representative  Royster : 

You  have  asKed  Tor  my  opinion  concerning  three  situations  in- 
volving the  handling  of  public  funds  in  Jackson  County. 

The  first  situation,  described  in  an  attached  Xili3C-TV  News  Probe, 
was  the  transfer  of  County  Road  and  Bridge  Funds  to  t ie  Little  Blue 
Valley  Sewer  district.  We  have  previously  forwarded  to  you  Attorney 
General's  Opinion  do.  193  of  June  12,  196.),  to  Representative  William 
■loore  which  states  my  views  on  tnls  matter. 

Your  second  situation,  also  described  in  an  accompanying  R.tDC-TV 
hews  Probe,  concerns  the  failure  of  the  county  clerk  to  deposit  col- 
lected license  fee3  into  the  county  treasury  twice  yearly  since 
January  1,  I960,  with  a consequent  loss  of  interest  that  mi&ht  otuer- 
wisc  have  been  earned  on  these  moneys.  The  lews  Probe  states  that 
these  fees  were  collected  in  return  for  liquor,  amusement,  park, 
boat,  motor  and  auctioneer  licenses  and  tnat  Missouri  law  requires 
the  county  cleric  to  pay  these  fees  into  the  county  treasury  on  the 
first  of  January  ana  the  first  of  July  of  each  year. 

We  find  no  violation  of  state  law  in  these  stated  facts  for 
there  is  no  requirement  of  a seini-annual  turnover  of  license  fees 
by  the  county  clerk  to  the  county  treasurer.  The  general  require- 
ment in  handling  such  fees  is  as  follows : 

"2.  [In  all  counties  of  class  one  not  having  a 
cliarter  form  of  government  the]  . . . cleric  of 
tile  county  court  is  hereby  required  to  prepare 
and  issue  all  county  licenses  establi3hea  by 
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law,  and  collect  the  county  fee3  therefor  and 
remit  the  same  to  the  county  treasury."  (Sec- 
tion 51.230,  RSMo  Supp.  1967). 

Another  statute  refines  thi3  general  requirement  to  some  extent 

"All  county  officers,  excepting  public  admini- 
strators and  notaries  public,  in  all  counties 
of  class  one  shall  be  compensated  for  their 
services  by  salaries  only.  It  shall  be  the 
duty  of  any  such  county  officer  in  any  such 
county  to  charge  on  behalf  of  the  county 
every  fee  that  accrues  in  or  to  his  office 
and  to  receive  the  same  and  all  fees,  fines, 
costs,  commissions,  penalties  and  charges 
that  may  be  taxed  in  hi3  office.  All  3uch 
fees,  fines,  costs,  commissions,  penalties 
and  cnarges  imposed  by  law  and  collected  by 
such  officer  shall  be  paid  into  the  county 
treasury  and  become  the  property  of  the 
county.  The  county  court  of  such  counties 
shall  determine  by  a proper  order  when  such 
fees,  fines,  costs,  commissions,  penalties 
or  charges  so  collected  by  any  of  the  of- 
ficers of  said  county  shall  be  paid  and 
turned  over  to  the  county  treasury  and  how 
they  sF,dTT~Le  accounted  for.  I . . " (emphasis 
added)  (Section  50.3J’>0,  RSMo  1959) 

These  statutes  set  forth  no  particular  time  limit  on  depositing 
county  license  fees  in  the  county  treasury.  There  i3  only  a re- 
quirement that  the  deposit  be  made  when  the  county  court  so  orders. 
If  the  cleric  fails  to  deposit  fees  in  his  possession  when  ordered 
to  do  so  by  the  county  court,  he  v/ould  be  in  violation  of  Section 
50.3^0,  RSMo  1955,  and  subject  to  the  penalties  prescribed  by  Sec- 
tion 50.330,  RSMo  1959. 

The  author  of  the  News  Probe  may  be  in  some  confusion  as  to  the 
application  of  Section  pOJfBo,  RSMo  1959,  which  in  part  provides: 

'It  shall  be  the  duty  of  each  sheriff,  marshal, 
coroner,  cleric  of  the  courts  of  record,  and 
other  officers,  on  the  first  day  of  January 
and  the  first  day  of  July  in  each  year,  to  pay 
over  all  fees  In  their  hands  belonging  to  others 
to  the  treasurer  of  the  county,  ..."  (Section 
50.430,  RSMo  1955) 
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This  section  is  a part  of  a lav/  (Section  50. 4 7 0—30 . 520,  RSHo  1959) 
enacted  in  1374  (Laws  1874,  p.  66)  relating  only  to  court  fees  and 
not  license  fees. 

The  third  situation  you  describe  is  the  Jackson  County  Collector's 
delay  in  '"sending  out  the  tax  bills  as  required  by  law,"  and  his 
failure  upon  finally  sending  out  the  tax  bills  ''to  include  the  speci- 
fically required  interest  and  penalty."  We  are  unaware  of  any 
statutory  duty  for  collectors  of  firs|  class  counties  to  send  out 
tax  statements  to  individual  resident*  taxpayers  (as  is  the  duty 
of  second,  third,  and  fourth  class  county  collectors  by  virtue  of 
Section  52.230,  RSHo  1951’ ).  The  collectors  of  all  counties  are  re- 
quired by  Section  139.010,  RSHo  1959,  immediately  after  receipt  of 
the  tax  books  (on  or  before  October  31  of  each  year;  Sections  137.290 
and  137.392,  RSHo  1959)  to  give  no  less  than  twenty  days  notice  of 
the  time  and  place  at  which  they  will  meet  the  taxpayers  to  collect 
and  receive  taxes.  However,  the  notice  required  by  Section  139.010, 
RSHo  1959,  is  by  posting  four  handbills  in  each  municipal  township 
and  by  publication  for  tv/o  weeks  in  a newspaper  of  the  county. 

Unpaid  real  and  tangible  personal  property  taxes  are  delinquent 
on  the  first  day  of  January  (Sections  140.010  and  140.730,  RSHo  1959) 
and  statutory  penalties  accrue  at  that  time  (Sections  140.100  and 
l40.740).  It  is  the  duty  of  the  county  collector  to  collect  all 
delinquent  tax  penalties  and  upon  his  failure  to  do  so  he  is  liable 
for  interest  thereon  and  a penalty  of  ten  percent  of  the  uncollected 
penalties  (Section  139.100,  RSHo  1959).  Enforcement  of  tne  collector's 
liability  may  be  by  a suit  on  his  bond,  which  is  conditioned  that 
he  " . . . faithfully  and  punctually  collect  . . . all  state,  county 
and  other  revenue  . . . and  ...  In  all  tilings  faithfully  perform 
all  the  duties  of  the  office  of  collector  ..."  (Section  52.020, 

RSMo  1959). 


Yours  very  truly. 


JOHN  G.  DANFORTH 

Attorney  General 


ft 

nonresident  taxpayers,  upon  v/ritten  application,  are  entitled 
to  receive  from  the  collector  a statement  of  the  amount  of  taxes 
due  on  their  land.  Section  139.060,  RSMo  1959. 
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Answered  by  letter  (burns) 


JOHN  C.  DANFORTH 
attorney  general 


OKKIOKH  OK  THB 

Attohkby  Gao'MiKAi«  Missouri 

1IKFKKK8OX  CJiTV 

April  18,  1969 


County  Court 


OPINION  LETTER  NO.  231* 


Dear  Sirs: 

It  has  been  called  to  our  attention  that  there  has  been  in  many  counties  a 
failure  by  some  county  officials  to  furnish  under  oath  the  information  required 
by  Section  51.150(5)  RSMo,  Supp.  1967-  Such  section  provides  as  follows: 

"*  * *1.  it  shall  be  the  duty  of  the  clerk  of  the  county 
court: 

(5)  To  compile  and  keep  a list  of  all  salaries  and  non- 
accountable  fees  received  by  each  elected  county  official 
by  virtue  of  his  office  fox  each  calendar  year.  The 
source  of  each  fee  shall  be  itemized,  the  amount  of  mileage 
allowance  received  shall  be  reported,  and  the  total  fees 
less  expenses  shall  be  shown.  Each  elected  official  shall 
certify  and  give  all  of  the  aforesaid  information  under 
oath  by  affidavit  on  his  office  to  the  clerk  of  the  county 
court  on  or  before  February  fifteenth  of  each  year  for 
the  preceding  calendar  year  and  any  official  who  fails 
to  do  so  shall  not  receive  any  remuneration  for  his  ser- 
vices until  he  complies  with  this  provision;  the  county 
court  shall  not  order  and  the  county  clerk  shall  not 
issue  a warrant  for  disbursement  of  any  money  to  any 
elected  county  official  who  has  not  filed  his  report  as 
provided  in  this  section;  * * *" 

We  call  your  attention  to  the  fact  that  such  section  provides  in  cry- 
stal clear  language  that  the  county  court  shall  not  order  the  issuance  of  a 
warrant  for  disbursement  of  money  to  any  elected  county  official  who  has  not 
filed  the  required  report  before  the  statutory  deadline. 

Your  attention  is  invited  to  the  case  of  State  to  use  of  Consolidated 
School  District  No.  b2  of  Scott  County  v.  Powell  et  al.  221  SW  2d  508,  359  Mo. 
321.  In  that  case  the  Supreme  Court  of  Missouri  affirmed  a personal  money 
judgment  in  the  amount  of  $9531*25  against  the  school  district  directors  who 
transferred  money  from  the  teachers ' fund  to  the  incidental  fund  because 
such  transfer  was  considered  by  the  directors  necessary  to  the  operation  of 
the  district.  The  court  stated  the  facts  as  follows:  lc.  509 


"*  * * The  evidence  shows  that,  between  July  1,  19^  and 
June  30,  I9U6,  with  the  knowledge,  acquiesence  and  consent 
of  each  and  everyone  of  the  defendants,  some  $8500  of  funds 
of  the  said  district,  belonging  to  the  Teachers'  Fund,  were 
transferred  by  order  of  the  board  to  the  Incidental  Fund  of 
said  district  and  expended  as  such  contrary  to  the  provision 
of  Gee.  IO366,  R.S.  1939»  as  amended,  Laws  19^3 > P*  893 > Sec. 

1,  Mo.  R.S. A.  § IO366.  There  was  further  testimony  that  the 
said  school  district  was  short  of  incidental  funds  and  that 
the  transfer  was  considered  necessary  to  the  operation  of  the 
schools  of  the  district.  * * *" 

Such  case  makes  clear  that  public  officers  who  authorize  expenditures  of 
public  funds  contrary  to  law  are  personally  liable  for  such  wrongful  expendi- 
tures . 


'JOHN  C.  DANFORUI 
Attorney  General 


ANSWERED  BY  IETTER  ( BERN  ) 


May  21,  1969 


OPINION  LETTER  NO.  239 


Honorable  Thomas  D.  Graham 
State  Representative 
312  East  Capitol  Avenue 
Jefferson  City,  Missouri  65IOI 


Dear  Mr.  Graham: 


Shis  is  In  response  to  your  request  for  an  opinion  from  this  office 
regarding  the  following  inquiry  concerning  Jefferson  City,  Missouri. 

On  the  upcoming  City  Charter  Election,  a voter  has  the 
right  to  vote  for  thirteen  Cacmisslaner s . What  happens 
to  the  ballot  If  the  voter  votes  for  more  than  thirteen? 

Section  IU.629  RSMo  1959  provides: 

The  provisions  of  Sections  111. 390  to  111.620  apply  to 
all  election  precincts  In  this  state  but  do  not  apply  to 
township  or  village  elections,  to  school  elections,  to 
any  city  election  In  any  city  of  the  fourth  class  or  to 
any  election  in  any  city  of  less  than  three  thousand  in* 
habitants  existing  under  any  special  lav. 

Jefferson  City  Is  a third  class  city  and  thus  the  provisions  of 
Section  III.58O  RSMo  1959  are  applicable  to  Its  elections.  That  statute 
provides  In  Section  4: 

A ballot  placed  in  the  ballot  box  without  any  marks  shall 
not  be  counted.  Ballots  shall  be  counted  only  for  the 
person  for  whom  the  marks  thereon  are  applicable:  when 
a voter  shall  place  a ixu~k  against  two  or  more  naaes  for 
same  office,  and  only  one  candidate  Is  to  be  chosen 
for  the  office » none  of  the  candidates  shall  be  deemed  to 
have  been  voted  for  and  the  ballots  shall  not  be  counted 
for  either  such  candidate,  t Emphasis  supplied) 

It  Is  apparent  that  this  statutory  provision  merely  states  uh&t  must 
result  In  a situation  presented  by  your  Inquiry  If  the  basic  secrecy  of 
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the  ballot  la  to  be  preserved,  in  accordance  with  the  Constitutional  mandate. 
Mo.  Const*  Art.  VIII,  Sec.  3. 

In  Rlefle  v.  Kamp,  247  SW  2d  333,  336  (to.  St.  L.  Ct.  App.  1952)  the 
St.  Louis  Court  of  Appeals  considered  ballots  where  two  candidates  were  to 
be  voted  for  In  a municipal  election  for  councilman,  and  three  names  bad 
been  marked  on  each  of  the  ballots.  She  court  held  that  none  of  the  three 
had  been:  properly  voted  for,  citing  RSto  IUL.58O  supra,  and  held  these 
ballots  were  "clearly  void  as  they  pertain  to  this  office"  and  "should  be 
rejected." 

Therefore,  In  view  of  the  absence  of  other  provisions  to  the  contrary 
specifically  regarding  Charter  Elections,  and  the  clear  statutory  provisions 
regarding  elections  generally,  it  Is  the  opinion  of  this  office  that  if  a 
voter  marks  more  than  thirteen  names  for  Commissioner  In  a city  charter 
election,  as  to  the  office  of  Commissioner  the  ballot  is  void  and  no  such 
ballot  shall  be  counted  for  any  of  the  candidates  for  that  office. 

Yours  very  truly. 


JOHN  C.  DAKEOKQ1 
Attorney  General 


August  13,  1969 


OPINION  LETTER  No.  240 


Honorable  William  R.  Royster 
Representative  - 8th  District 
1021  Scarrltt  Building 
8l8  Grand  Avenue 
Kansas  City,  Missouri  64106 

Dear  Representative  Royster: 

This  letter  is  in  response  to  your  opinion  requests,  both 
received  under  separate  cover  but  both  concerning  the  same  sub- 
ject matter. 

The  first  request  questions  whether  the  City  Council  of  the 
City  of  Grandview,  Missouri,  has  the  power  by  ordinance  to  judi- 
cially determine  who  may  swear  in  an  elected  official  and  whether 
such  an  ordinance  is  valid. 

This  question  is  answered  by  the  provisions  of  the  statute 
with  respect  to  the  persons  having  the  authority  to  administer 
oaths.  That  is,  Section  79*260,  RSMo  1959,  with  respect  to 
officers  of  fourth  class  cities  states  that  such  officers  before 
entering  upon  the  duties  of  the  office  shall  take  and  subscribe  to 
an  oath  or  affirmation  before  some  court  of  record  in  the  county 
or  the  city  clerk.  The  answer  to  your  first  question  is  there- 
fore clearly  that  the  statutory  provisions  govern  and  am  ordinance 
which  purports  to  determine  who  has  the  authority  to  swear  in  such 
officers  is  not  valid. 

The  second  question  is  whether  the  City  Council  of  the  City 
of  Grandview,  Missouri,  has  the  power  by  enactment  of  an  ordinance 
to  Judicially  determine  whether  or  not  an  individual  could  take 
office  after  having  been  elected  city  marshal  and  certified  the 
winner  by  the  election  board. 
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It  Is  our  understanding  that  the  Board  of  Aldermen  of  the 
City  of  Grandview,  Missouri,  by  ordinance  purported  to  determine 
that  the  person  elected  marshal  was  not  duly  qualified  and  that  he 
should  not  be  issued  a certificate  of  election  or  allowed  to  take 
office. 

The  City  of  Grandview  has  a population  in  excess  of  ten 
thousand  persons,  is  located  in  Jackson  County,  and  is  within  the 
provisions  of  Section  113.530*  RSMo  1959*  which  provides: 

"In  all  cities  or  towns  in  such  county, 
having  a population  of  not  less  than 
ten  thousand  nor  more  than  one  hundred 
thousand  inhabitants,  in  all  municipal 
elections  the  provisions  of  sections 
113*490  to  113.870  shall  apply." 

Accordingly,  the  provisions  of  Chapter  113*490,  RSMo  1959* 
et  seq.,  relating  to  Jackson  County  elections  (outside  of  Kansas 
City)  apply  to  the  conduct  of  this  municipal  election. 

Section  113.560,  RSMo  1959*  provides  in  full  as  follows: 

Power  of  board  to  conduct  elections, 
certify  returns- -rules  and  regulations. 

--The  board  shall  have  full  and  complete 
power  to  conduct  any  and  all  elections 
in  the  county  and  to  receive  and  certify 
the  returns  thereon.  The  board  shall 
certify  the  returns  to  the  proper  officer 
upon  whom  falls  the  duty  of  issuing  certi- 
ficates of  election.  The  board  shall 
make  any  necessary  rules  and  regulations 
for  the  conducting  of  the  business  of  the 
board  and  for  the  expeditious  and  efficient 
handling  of  the  business  of  the  board  and 
of  the  board  or  registry  thereof." 

The  proper  officer  in  this  instance  to  whom  the  returns  are 
certified  by  the  election  board  is  the  city  clerk.  Section  79*030, 
RSMo  1959*  The  general  provisions  of  Section  79*030  which  are  in 
conflict  with  the  special  provisions  contained  in  Sections  113*490, 
et  seq.,  do  not  apply.  Therefore,  the  Board  of  Aldermen  is  not 
charged  with  making  the  returns  of  such  elections  or  prescribing 
the  manner  of  making  of  such  returns  by  ordinance.  We  note  with 
interest  that  in  State  ex  rel  vs.  Newman,  3 S.W.  849,  91  Mo.  445, 
a mandamus  proceeding,  the  aldermen  of  the  city,  whose  duty  it  wa6 
to  canvass  the  election  returns  to  determine  who  had  been  chosen 
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to  the  various  offices  and  to  direct  the  clerk  to  issue  certifi- 
cates of  election  to  the  persons  elected,  declined  to  direct  the 
clerk  to  Issue  the  certificate  of  election  to  the  person  elected 
mayor  basing  their  refusal  upon  the  fact  that  the  relator  was  not 
an  inhabitant  of  the  city  as  required  by  law.  The  court  held  that 
the  election  of  a person  to  an  office  who  does  not  possess  the 
requisite  qualifications  gives  him  no  right  to  hold  the  office 
and  stated: 

"As,  by  reason  of  his  qualifications,  the 
relator  was  not  entitled  to  hold  the  office, 
surely  he  has  no  right  at  the  hand  of  the 
court  to  be  armed  with  a certificate  of 
election-evidence  of  title  to  that  which  he 
has  no  right.” 

The  court  in  that  instance  accordingly  refused  to  issue  a 
writ  of  mandamus;  and  although  the  court  did  not  specifically  pass 
upon  the  question  concerning  the  Board  s authority  to  make  such 
a determination,  it  is  clear  from  the  holding  that  the  court  was 
not  inclined  to  allow  a person  to  take  title  who  clearly  had  no 
right  to  the  office.  In  another  instance,  in  State  ex  inf  vs.  Moss, 
172  S.W.  1180,  187  Mo.App.  151*  the  Kansas  City  Court  of  Appeals 
considering  the  refusal  of  the  Board  of  Aldermen  of  a city  of  the 
fourth  class  to  meet  in  an  extra  session  and  canvass  returns  of  an 
election  and  to  certify  the  result,  concluded  that  such  duties 
are  purely  ministerial.  There  is  some  additional  comment  by  the 
court  at  l.c.  Il8l,  which  by  dictum  indicates  that  possibly  quali- 
fications may  be  inquired  into  in  a mandamus  proceeding  to  compel 
the  performance  of  a ministerial  duty. 

Notably,  also  in  State  ex  rel  vs.  Williams,  12  S.W.  9^5> 

99  Mo.  291,  the  Supreme  Court  of  Missouri  in  a mandamus  action  in- 
volving the  eligibility  of  a person  for  the  office  of  marshal  of 
the  City  of  Ft.  Louis  denied  the  writ  for  the  reason  that  the  court 
found  that  the  relator  did  not  possess  the  requisite  qualifications 
and  further,  at  l.c.  911 > indicated  that  the  result  would  be  the 
same  even  if  doubt  existed  concerning  relators  eligibility. 

Further,  in  State  ex  rel  vs.  Roach,  150  S.W.  1073  > 246  Mo.  56, 
the  court  at  l.c.  1077,  citing  with  approval  State  ex  rel  vs.  Shannon, 
33  S.W.  1137,  133  Mo.  139,  stated: 

The  court  also  quotes  with  approval  the 
following  from  the  case  of  People  ex  rel 
vs.  Canal  Appraisers,  73  N.Y.  44'3T  " 'VJften 
the  act,  the  doing  of  which  is  sought  to  be 
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compelled  by  mandamus,  is  the  final  thing, 
and,  if  done,  gives  to  the  relator  all  that 
he  seeks  proximately  or  ultimately,  then 
the  question  whether  he  is  entitled  to 
have  that  act  done  may  be  inquired  into 
by  the  officer  of  person  to  whom  the  manda- 
mus is  sought,  and  is  also  to  be  considered 
by  the  tribunal  which  is  moved  to  grant  the 
mandamus;  but  where  the  act  to  be  done  is 
but  a step  towards  the  final  result,  and  is 
but  the  means  of  setting  in  motion  a tri- 
bunal which  is  to  decide  upon  the  right  to 
the  final  relief  claimed,  then  the  inferior 
officer  or  tribunal  may  not  inquire  whether 
there  exists  the  right  to  that  final  relief, 
and  can  only  ask  whether  the  relator  shows 
a right  to  have  the  act  done  which  is  sought 
from  him  or  it. ’ " 

We  conclude  that  the  question  of  eligibility  is  a matter  for 
determination  by  a court  of  proper  jurisdiction  and  that  the  Board 
of  Aldermen  does  not  have  the  authority  to  make  a Judicial  deter- 
mination of  a person  s qualifications  for  such  office. 

Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 
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PUBLIC  RECORDS: 
DEPARTMENT  OF  REVENUE: 
LICENSES : 


The  records  concerning  motor  vehicle 
registration  are  public  records  under 
Section  301.350,  ’RSMo  1959  and  Section 
109.180,  RSMo  Supp.  1967,  and  shall 
be  kept  open  to  public  inspection 
during  reasonable  business  hours. 


OPINION  NO.  241 


May  27,  1969 


Honorable  Phil  Snowden 

State  Representative 

District  86 

Capitol  Building 

Jefferson  City,  Missouri  65101 


Dear  Representative  Snowden: 

This  is  in  answer  to  your  request  for  an  official  opinion  of 
this  office  on  the  following  question: 

Whether  or  not  the  Department  of  Reverne  [sic] 
has  the  right  or  the  authority  to  allow  the 
public  to  examine  vehicle  license  records  or 
to  disseminate  this  information  to  the  general 
public;  and" 

Section  301.350,  RSMo  1959,  requires  the  Director  of  Revenue 
to  keep  certain  records  concerning  motor  vehicle  registration.  Sub- 
section 4 provides: 


"All  of  such  books  and  records  shall  be  kept 
open  to  public  inspection  during  reasonable 
business  hours." 


Therefore,  pursuant  to  this  section  the  Director  has  the  au- 
thority to  allow  the  public  to  examine  motor  vehicle  records.  These 
records  are  also  made  public  by  Section  109.180,  RSMo  Supp.  1967, 
and  if  the  Director  refused  inspection  to  any  citizen,  he  would  be 
guilty  of  a misdemeanor. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  records  concerning 
motor  vehicle  registration  are  public  records  under  Section  301.350, 


Honorable  Phil  Snowden 


RSMo  1959  and  Section  109. 180,  RSMo  Supp.  1967,  and  shall  be  kept 
open  to  public  inspection  during  reasonable  business  hours. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Walter  W.  Nowotny,  Jr. 


w Yours  very  tru^y. 


JOHN  C.  DANPORTH 


Attorney  General 
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POLL  BOOKS: 
ELECTIONS: 
SCHOOLS : 


A six-director  school  district 
election  express  statutory  lan- 
guage requires  that  poll  books 
be  used  and  that  at  the  close  of 
each  election  one  of  the  poll  books  shall  be  transmitted  to  the 
clerk  of  the  county  court  and  the  other  retained  in  the  possession 
of  the  judges  of  election  open  to  the  inspection  of  all  persons. 


OPINION  NO.  246 


September  25,  1969 


Honorable  Melvin  D.  Benitz 
Prosecuting  Attorney 
Callaway  County  Court  House 
Pulton,  Missouri  65251 

Dear  Mr.  Benitz: 

This  is  in  response  to  your  request  for  an  opinion  from 
this  office  regarding  the  following  inquiry: 

"I  would  appreciate  having  your  opinion 
as  to  whether  or  not  poll  books  are  re- 
quired to  be  kept  and  certified  and  pre- 
sented to  the  County  Clerk  or  the  Board 
of  Education  in  a school  election." 

Your  request  for  opinion  indicates  that  "the  Superintendent  of 
Schools  of  the  North  Callaway  R-l  School  District,  purportedly 
relying  on  a 1943  Attorney  General's  Opinion,  has  refused  to 
submit  any  poll  books  either  to  the  County  Clerk  or  to  the 
County  Superintendent  or  County  Board  of  Education  as  to  the 
results  of  the  election  held  in  that  district  in  April  of  this 
year.  Your  requests  indicated  that  he  is  however,  willing  to 
submit  'tally  sheets'  or  at  least  a copy  of  said  'tally  sheets' 
kept  by  the  judges  in  that  election." 

In  view  of  the  fact  that  the  procedures  for  conduct  of 
elections  vary  considerably  according  to  the  type  of  school  dis- 
trict involved,  and  in  light  of  the  particular  situation  which 
gives  rise  to  this  inquiry,  we  limit  our  opinion  to  the  matter 
of  the  use  of  poll  books  in  a six-director  school  district. 

The  prior  opinion  of  the  Attorney  General  to  which  you  re- 
fer is  No.  69,  rendered  to  Raymond  H.  Patterson,  under  date  of 
April  10,  19^3*  We  enclose  a copy  of  such  opinion.  The 


Honorable  Melvin  D.  Benitz 


pertinent  question  involved  in  that  instance  dealt  with  a county 
superintendent  election  and  was  phrased  as  follows : 

"Is  it  legal  in  a Co.  Supt.  election  where 
there  was  no  poll  books  sent  out  to  the 
district  to  list  the  names  in,  and  the  clerks 
Just  return  ballots  for  the  votes  to  be 
checked  by?  Also  tally  sheets  were  sent  but 
no  book. " 

Relying  upon  the  express  provisions  of  Section  10610,  RSMo  1939* 
the  Attorney  General  concluded  in  response  to  this  request,  "It 
is,  therefore,  the  opinion  of  this  office  that  poll  books  are 
not  required  to  be  furnished  to  school  districts  for  elections 
of  county  superintendents  of  schools,  but  that  tally  sheets 
are  provided  for  use  In  making  returns  of  the  voting  in  such 
elections."  (Emphasis  supplied)  Section  10610,  RSMo  1939* 
pertaining  to  the  election  of  county  superintendents,  provided 
in  pertinent  part: 

. .the  clerk  of  the  county  court  shall 
mail  by  registered  letter  to  the  president 
or  clerk  of  the  board  of  school  directors 
of  the  various  districts  of  the  county  a 
tally  sheet  of  sufficient  size  to  contain 
the  names  of  all  the  qualified  voters  of 
such  districts,  which  tally  sheets  shall, 
so  far  as  practical,  conform  to  the  form 
of  poll  books  set  out  in  section  11490, 
article  2,  chapter  76,  R.S.  1939*  relating 
to  general  elections,  and  in  making  the 
returns  of  such  election,  the  tally  sheets 
shall  be  certified  by  the  chairman  and  the 
secretary  of  such  annual  school  meeting  and 
attested  by  the  members  of  the  board  of 
directors  of  the  district,  who  may  be 
present. " 

Present  Section  179*020,  RSMo  Supp.  1967,  prescribes  the  method 
for  conducting  an  election  of  the  county  superintendent.  It,  as 
did  its  predecessors,  provides  for  the  use  of  tally  sheets,  which 
shall  conform  so  far  as  practicable  to  the  form  of  poll  books, 
rather  than  for  the  use  of  poll  books.  In  this  respect,  the 
statutory  procedure  for  the  election  of  the  county  superintendent 
differs  considerably  from  that  prescribed  for  elections  generally, 
Armantrout  v.  Bohon,  162  S.W.2d  867  (Mo.  1942).  Insofar  then  as 
the  election  of  the  county  superintendent  is  concerned,  no  poll 
books  are  required  to  be  used,  and  the  election  is  to  be  conducted 
in  accord  with  the  express  provisions  of  Section  179*020. 
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However,  as  to  six-director  school  district  elections,  as 
distinguished  from  county  superintendent  elections,  the  appli- 
cable statutory  provisions  indicate  that  poll  books  shall  be  used, 
and  that,  for  the  most  part,  the  elections  shall  be  conducted  in 
the  same  manner  as  elections  for  state  and  county  officers.  In- a 
six-director  school  district,  such  as  the  North  Callaway  R-l  Dis- 
trict, elections  are  to  be  conducted  in  accordance  with  the  pro- 
visions of  Section  162.371,  RSMo  Supp.  1967.  Section  162.371 
provides  in  pertinent  part: 

"2.  For  each  polling  place  designated  by  the 
board  under  subsection  1,  the  board  shall  ap- 
point three  judges  and  two  clerks  of  election. 

The  judges  and  clerks  shall  be  sworn  and  the 
election  otherwise  conducted  in  the  same  manner 
as  elections  for  state  and  county  officers. 

3.  All  propositions  submitted  at  the  annual 
election  may  be  voted  for  upon  one  and  the 
same  ballot,  and  necessary  poll  books  shall 
be  made  out  and  furnished  by  the  secretary  of 
the  boarcf;  I ! I 


* * * 

5-  'Hie  result  of  the  election  at  each  polling 
place  shall  be  certified  by  the  judges  and  clerks 
to  the  secretary  of  the  board  of  education,  who 
shall  record  the  same,  and,  by  order  of  the  board, 
shall  issue  certificates  of  election  to  the  per- 
sons entitled  thereto;  and  the  results  of  all 
other  propositions  submitted  must  be  reported  to 
the  secretary  of  the  board,  and  by  him  duly  entered 
upon  the  district  records.  1 (Emphasis  supplied) 

Chapter  111  RSMo,  containing  the  general  statutory  provisions 
on  the  conduct  of  elections,  makes  numerous  references  to  poll 
books  and  the  use  of  poll  books.  Sections  111. 500,  111. 510, 
III.63O,  111.660,  111.670,  111.680,  III.690,  and  111.700.  Section 
III.625  RSMo  1959,  states  that  the  provisions  of  Sections  111.390 
to  111.620  do  not  apply  to  "school  elections."  Among  the  sec- 
tions dealing  with  poll  books  which  thus  do  not  apply  to  school 
elections  by  virtue  of  Section  111.625  are  Sections  111.500  (poll 
books  to  be  furnished)  and  111. 510  (form  of  poll  book).  Section 
III.500  makes  it  the  duty  of  the  clerk  of  the  county  court  for 
each  county  to  make  out  and  deliver  to  the  sheriff,  two  poll 
books  for  each  township,  and  requires  the  sheriff  of  each  county 
to  properly  deliver  them  to  the  respective  judges  of  election. 
Section  111.510  prescribes  the  form  of  the  poll  book. 


- 3 - 


Honorable  Melvin  D.  Benitz 


The  fact  that  Section  111. 500  does  not  apply  to  school  elec- 
tions does  not  lessen  the  clear  statutory  requirement  of  poll  books 
in  a six-director  school  district  election,  for  the  particularized 
election  provisions  for  a six-director  district  require  that  "neces- 
sary poll  books  shall  be  made  out  and  furnished  by  the  secretary 
of  the  board."  Section  162. 371,  RSMo  Supp.  1967. 

Subsection  5 of  Section  162.371*  does  state  that  the  result 
of  the  election  is  to  be  certified  by  the  Judges  and  clerks  to 
the  secretary  of  the  board  of  education.  But  the  particularized 
provisions  of  that  section  do  not  indicate  what  disposition  is  to 
be  made  of  the  poll  books  at  the  close  of  the  election.  Thus 
we  are  left  with  such  of  the  provisions  of  the  general  election 
laws  regarding  poll  books  as  are  applicable  to  a six-director 
school  district  election.  Section  162.371  (2),  RSMo  Supp.  1967. 
Section  III.69O,  RSMo  1959*  of  the  chapter  on  conduct  of  elections 
expressly  treats  this  matter  as  to  the  disposition  to  be  made  of 
the  poll  books.  That  section  provides  in  part  as  follows: 

"At  the  close  of  each  election  the  Judges  shall 
transmit  one  of  the  poll  books  by  one  of  their 
clerks  or  by  registered  mail  at  their  discretion 
to  the  clerk  to  the  county  court  in  the  county 
in  which  the  election  was  held  within  two  days 
thereafter;  . . . the  other  poll  book  shall  be 
retained  in  the  possession  of  the  Judges  of 
election  open  to  the  inspection  of  all  persons; 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  in  a six- 
director  school  district  election  express  statutory  language  re- 
quires that  poll  books  be  used  and  that  at  the  close  of  each 
election  one  of  the  poll  books  shall  be  transmitted  to  the  clerk 
of  the  county  court  and  the  other  retained  in  the  possession  of 
the  Judges  of  election  open  to  the  inspection  of  all  persons. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Roger  C.  Bern. 

Yours  very  truly,  . 

JOHN  C.  DANFORTH 

Attorney  General 


Enclosure:  Op.  No.  69 

4-10-43,  Patterson 
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Answer  by  letter-Wood 
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OPINION  LETTER  NO.  247 


Mr.  Gene  Sally 
Acting  Director 
Department  of  Community 
Affairs 

Jefferson  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Sally: 

This  is  in  response  to  your  letter  of  April  28,  1969,  re 
questing  my  opinion  as  to  the  ability  of  your  department  to 
legally  participate  in  the  Comprehensive  Planning  Assistance 
Grant  from  the  United  States  Department  of  Housing  and  Urban 
Development.  The  grant  will  be  made  pursuant  to  Section  701 
of  the  Housing  Act  of  1954,  as  amended  (40  U.S.C.A.  Section 
46l)  and  it  has  been  designated  Program  No.  Mo.  P-146. 

You  have  supplied  us  with  a copy  of  the  application  for 
this  grant  and  a copy  of  the  contract  to  be  executed  between 
the  United  States  Department  of  Housing  and  Urban  Development 
and  the  Missouri  Department  of  Community  Affairs. 

The  Department  of  Community  Affairs  by  and  through  the 
director  is  vested  with  the  statutory  power  to: 

"...  accept  grants  and  other  financial 
assistance  and  may  consult,  cooperate  with, 
assist,  make  and  enter  into  contracts  with 
other  boards,  commissions,  agencies  and 
institutions  of  this  state,  with  local  and 
federal  governments,  and  private  organiza- 
tions, upon  such  terms  as  may  be  mutually 
agreed  upon,  ..."  (Section  251. 090,  RSMo 
Cum.  Supp.  1967) 
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The  Department  Is  further  empowered: 

"To  contract  for,  receive  and  utilize  grants 
or  other  financial  assistance  made  available 
by  the  state  or  federal  government  or  from 
any  other  source,  public  or  private,  for 
performing  the  functions  of  the  state  office. 

..."  (Section  251.190,  RSMo  Cum.  Supp.  1967) 

Finally,  the  Department  has  been  conferred  the  following 
specific  powers  with  regard  to  planning: 

"The  department  of  community  affairs  is  hereby 
designated  as  the  official  state  planning  agency 
for  the  purpose  of  providing  planning  assistance 
to  counties,  municipalities,  metropolitan  plan- 
ning areas,  and  regional  planning  commissions 
herein  created  when  requested  by  such  local 
governmental  unit  or  planning  commission  to  do 
so,  and  for  such  purposes  is  authorized  to: 

"(1)  Contract  with  public  agencies  or  private 
persons  or  organizations  for  any  purposes  of 
[this  law]; 

* * * * 

"(3)  Require  or  receive  reimbursement  from  any 
political  subdivision  or  subdivisions  or  re- 
gional planning  commissions  for  the  actual  cost 
of  planning  assistance  or  planning  has  been 
requested  by  said  political  subdivision  or 
commission  except  that  no  reimbursement  shall 
be  required  or  received  for  such  costs  to  the 
extent  that  such  costs  are  covered  by  federal 
grants."  (Section  251.170,  RSMo  Cum.  Supp. 

1967) 

The  74th  General  Assembly  of  Missouri  at  its  regular  session 
in  1967  appropriated  a total  of  $187,427.00  to  the  Department  of 
Community  Affairs  for  the  fiscal  year  ending  June  30,  1968.  In 
1968,  the  First  Extra  Session  of  the  74th  General  Assembly  appro- 
priated a total  of  $923*967  to  the  Department  of  Community  Affairs 
for  the  fiscal  year  July  1,  1968  Co  June  30,  1969.  The  75th  Gen- 
eral Assembly  of  Missouri,  now  in  regular  session,  will  conclude 
its  work  on  June  30,  1969.  Until  such  time,  it  cannot  be  stated 
with  certainty  the  exact  amount  that  will  be  appropriated  to  the 
Department  of  Community  Affairs  for  the  fiscal  year  beginning 
July  1,  1969  and  ending  June  30,  1970.  At  this  stage  of  the  session. 
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however,  the  House  has  approved  a bill  appropriating  $418,894.00 
to  the  Department  and  this  bill  is  now  being  considered  in  the 
Senate.  In  light  of  the  prior  years'  appropriations  and  the  interim 
status  of  the  fiscal  year  1970  appropriation,  it  appears  that  the 
Department  of  Community  Affairs  will  have  available  from  state 
funds  at  least  $201,290.00  to  assure  the  non-federal  obligation 
of  funds  under  the  Comprehensive  Planning  Grant,  Mo.  P-146.  This, 
of  course,  does  not  take  into  account  the  possibility  of  contri- 
butions from  the  various  cities  of  the  state  who  are  to  receive 
planning  services  under  the  program. 

In  view  of  the  statutes  of  Missouri  above  noted,  it  is  also 
my  opinion  that  the  Comprehensive  Planning  Assistance  Grant  Mo. 

P-146  is  a legal  undertaking  of  the  Department  of  Community  Af- 
fairs and  that  such  is  consistent  with  the  laws  of  Missouri. 

I call  to  your  attention  Section  33.085*  RSMo  Cum.  Supp.  1967* 
requiring  copies  of  applications  for  federal  funds,  including  a 
description  of  the  project  therein  contemplated,  to  be  supplied 
to  the  Director  of  the  Budget,  the  legislative  Fiscal  Officer,  the 
Chairmen  of  the  Missouri  House  and  Senate  Appropriations  Commit- 
tees and  the  Minority  Floor  Leaders  of  the  Senate  and  House. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


By 

Louren  R.  Wood 
Assistant  Attorney  General 
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SCHOOLS: 

TAXATION  (SCHOOLS): 


A school  district  may  adopt,  by  the 
necessary  majority  required  by  the 
Constitution,  a proposal  to  further 
increase  the  rate  of  taxation  for  a 
given  year  or  years  beyond  the  rate 
previously  authorized  by  popular  vote 
for  said  year  or  years.  Should  a pro- 
posal for  further  increase  in  the  rate 

fail  to  get  the  necessary  majority  required,  the  rate  existing  at  the  time  of  said 
vote  on  the  proposed  further  increase  is  not  repealed  thereby,  but  continues  in 
effect  for  the  term  previously  authorized  by  vote. 


Honorable  Stephan  Burns 
State  Representative 
42nd  District 
10702  Manchester 
St.  Louis,  Missouri  63122 

Dear  Representative  Burns: 


September  4, 


OPINION  NO.  249 


This  is  in  response  to  your  request  for  an  opinion  from  this  office  with  re- 
gard to  the  following  inquiry: 

"Provided  a 2/3  vote  is  obtained  and  a school  tax  rate  is 
thereby  adopted  for  four  years,  cannot  a school  district 
by  a similar  2/3  vote  at  any  time  in  that  four  year  period, 
vote  to  amend  the  previous  vote  in  an  amount  of  increase 
as  needed?  Would  the  voters  not  have  the  same  power  as 
enjoyed  by  the  Assembly;  namely  that  power  to  amend  without 
repealing  the  existing  law?" 

Section  11(b)  of  Arti.de  X of  the  Constitution  of  Missouri  establishes  the  maxi- 
mum annual  rates  of  taxation  for  school  districts  which  can  be  levied  without 
voter  approval.  Section  11(c)  of  the  Constitution  provides  that  under  certain 
specified  circumstances  the  rates  of  taxation  as  established  in  Section  11(b)  of 
Article  X of  the  Constitution  may  be  increased  by  popular  vote.  In  pertinent 
"part  Section  11(c)  of  Article  X of  the  Constitution  provides: 


"In  all  municipalities,  counties  and  school  districts  the 
rates  of  taxation  as  herein  limited  may  be  increased  for 
their  respective  purposes  for  not  to  exceed  four  years, 
when  the  rate  and  purpose  of  the  increase  are  submitted 
to  a vote  and  two-thirds  of  the  qualified  electors  voting 
thereon  shall  vote  therefore;  provided  in  school  districts 
the  rate  of  taxation  as  herein  limited  may  be  increased 
for  school  purposes  so  that  the  total  levy  shall  not  ex- 
ceed three  times  the  limit  herein  specified  and  not  to 
exceed  one  year,  when  the  rate  period  of  levy  and  the  pur- 
pose of  the  increase  are  submitted  to  a vote  and  a majority 
of  the  qualified  electors  voting  thereon  shall  vote  therefor; 
provided  in  school  districts  in  cities  of  75*000  inhabitants 
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or  over  the  rate  of  taxation  as  herein  limited  may  be  in- 
creased for  school  purposes  so  that  the  total  levy  shall 
not  exceed  three  times  the  limit  herein  specified  and  not 
to  exceed  two  years,  when  the  rate  period  of  levy  and  the 
purpose  of  the  increase  are  submitted  to  a vote  and  a ma- 
jority of  the  qualified  electors  voting  thereon  shall 
vote  therefor.  . 

Section  164.021,  RSMo  Supp.  1967,  provides  in  part  as  follows: 

"1.  Whenever  it  becomes  necessary,  in  the  judgment  of 
the  school  board  of  any  school  district  in  the  state, 
to  increase  the  annual  rate  of  taxation  beyond  the  rate 
authorized  by  the  constitution  for  district  purposes 
without  voter  approval.  . . the  board  shall  determine 
the  rate  of  taxation  necessary  to  be  levied  in  excess 
of  the  authorized  rate,  and  the  purpose  or  purposes 
for  which  the  increase  is  required,  specifying  separa- 
tely the  rate  of  increase  required  for  each  purpose,  and 
the  number  of  years,  not  in  excess  of  four,  for  which 
each  proposed  excess  rate  is  to  be  effective.  The  pro- 
posal may  provide  for  a greater  rate  of  increase  in  one 
or  more  years  than  in  others  and  acceptance  of  a proposal 
to  increase  the  tax  levy  for  any  year  or  years  shall  not 
prevent  the  board  from  subsequently  proposing  a further 
increase  in  the  tax  levy  for  the  same  year  or  years. 

4.  If  the  necessary  majority  of  the  voters  voting 
thereon,  as  required  by  Article  Xt  Section  11,  of  the 
constitution,  favor  the  proposed  increase,  the  result 
of  the  vote,  including  the  rate  of  taxation  so  voted 
in  the  district  for  each  purpose,  and  the  number  of 
years  the  rate  is  to  be  effective  shall  be  certified  by 
the  clerk  of  the  district  to  the  clerk  of  the  court  of 
the  proper  county,  who,  on  receipt  thereof,  shall  assess 
the  amount  so  certified  against  all  taxable  property  of 
the  school  district  as  provided  by  law.  . . .(Emphasis 
supplied) . 

The  language  of  section  164.021,  expressly  authorizes  the  board  to  propose 
a "further  increase  in  the  tax  levy"  after  the  levy  has  already  been  increased 
by  popular  vote  beyond  the  rate  authorized  by  the  constitution  without  a vote. 
As  we  understand  your  question,  you  ask:  If  the  board  chooses  to  propose  a 
"further  increase  in  the  tax  levy"  for  any  year  or  years  for  which  a prior  in- 
c rease  has  already  been  voted,  and  that  proposal  fails  to  get  the  necessary 
majority  of  the  votes,  does  the  increase  previously  voted  for  said  year  or 
years  remain  in  effect,  or  does  the  unsuccessful  attempt  to  pass  a further  in- 
crease in  the  levy  work  as  a repeal  of  the  initial  increase,  thus  leaving  the 
school  district  with  only  the  constitutional  maximum  authorization  for  levy? 

It  is  the  view  of  this  office  for  reasons  stated  below  that  a proposal  further 
to  increase  the  levy  for  any  appropriate  year  or  years  is  in  the  nature  of  an 
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effort  to  amend  the  existing  levy  which  has  already  received  the  necessary  voter 
approval,  and  that  a failure  to  obtain  for  the  proposal  the  necessary  majority  as 
required  by  the  constitution  in  no  way  operates  as  a repeal  of  the  existing  law.  1 
The  result  of  such  failure  is  simply  that  the  existing  levy,  previously  adopted  by 
popular  vote,  continues  in  effect. 

The  terminology  used  in  section  164.021  certainly  indicates  that  a proposal 
such  as  is  involved  in  your  question  is  to  be  viewed  as  being  in  the  nature  of  an 
amendment  to  the  existing  levy,  rather  than  a repeal  and  an  attempt  to  enact  an 
entirely  new  levy  in  lieu  thereof.  The  first  sentence  of  subsection  1 of  section 
164.021  deals  with  the  initial  increase  in  the  levy  which  can  be  made  with  voter 
approval.  Reference  to  that  increase  is  phrased  in  terms  of  "to  increase  the  an- 
nual rate  of  taxation  beyond  the  rate  authorized  by  the  constitution"  and  "the 
rate  of  taxation  necessary  to  be  levied  in  excess  of  the  authorized  rate." 

(Emphasis  supplied) . Conceptually,  the  initial  increase  which  may  be  adopted  by 
popular  vote  is  an  amount  which  may  be  added  to  the  base  or  foundation  which  is 
the  constitutionally  authorized  rate . Contrasted  with  this  is  the  second  sentence 
of  subsection  1 dealing  with  further  increases,  the  matter  under  consideration  in 
this  opinion.  Significantly  the  reference  to  this  latter  increase  is  not  in  terms 
of  the  constitutionally  authorized  rate,  but  rather  is  in  terms  of  "a  further  in- 
crease in  the  tax  levy"  subsequent  to  an  "acceptance  of  a proposal  to  increase 
the  tax  levy."  The  apparent  thrust  of  this  latter  language  is  that  upon  the  then 
existing  levy  structure  (composed  of  the  constitutional  maximum  plus  the  initial 
increase  by  popular  vote)  may  be  placed  an  additional  increase  if  the  necessary 
majority  votes  for  it.  Viewed  in  these  terms,  mere  failure  to  adopt  a proposal 
which  would  make  the  addition  to  the  then  existing  foundation  ought  not  result  in 
the  destruction  of  a portion  of  that  foundation.  Stated  another  way,  the  proposed 
point  of  departure  being  the  then  existing  levy  structure,  failure  to  get  the  votes 
necessary  to  make  the  departure  means  that  in  terms  of  the  levy,  the  district  is  at 
exactly  the  same  point  after  the  election  as  it  was  immediately  prior  to  the  elec- 
tion. 


Additionally,  to  take  the  view  that  failure  to  adopt  a proposal  for  further 
increase  would  cause  the  levy  to  revert  to  the  constitutional  maximum,  would  be 
to  make  a real  trap  of  the  provisions  regarding  further  increases.  An  illustra- 
tion in  this  regard  is  appropriate.  Assume  that  a city  school  district  has  ob- 
tained the  necessary  majority  required  by  the  constitution  to  increase  the  levy 
beyond  the  constitutional  maximum  for  four  years,  1969,  1970,  1971,  and  1972,  the 
rates  for  these  respective  years  being  3-80,  3*80,  3*85  and  3*85.  If  thereafter, 
the  board  of  that  district  decided  that  for  the  year  1970  an  additional  .01  would, 
be  required  to  add  a new  program  of  instruction,  it  would  no  doubt  examine  section 
164.021,  and  find  that  it  has  authority  to  go  back  to  the  voters  to  seek  approval 
of  this  proposed  further  increase  for  the  year  1970. 

The  proposal  to  further  increase  the  1970  rate  by  .01  to  3«8l  might  fail  to 
get  the  necessary  majority  (a  two-thirds  majority  in  this  case).  To  treat  the 
proposal  for  a further  increase  as  a repeal  and  an  attempt  to  enact  in  lieu  of  the 
existing  rate,  would  mean  that  for  at  least  the  year  1970,  and  for  that  matter,  per- 
haps for  the  years  1969-72,  the  rate  would,  upon  the  announcement  of  the  election 
results  revert  to  the  constitutional  maximum,  1.25*  Surely  creating  a trap  such  as 


The  "necessary  majority"  may  be  either  a simple  majority  or  a two-thirds  ma- 
jority depending  upon  the  rate  to  be  voted  upon  and  the  proposed  duration  of  that 
rate.  Op.  Atty.  Gen.  No.  73,  Blackwell,  2-15-63.  We  enclose  a copy  of  such  opinion. 
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this  was  not  the  intent  of  the  legislature  in  enacting  this  section.  Rather  its 
intent  appears  to  be  to  grant  meaningful  flexibility  to  school  districts  within 
the  constitutional  framework. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a school  district  may  adopt,  by  the 
necessary  majority  required  by  the  Constitution,  a proposal  to  further  increase 
the  rate  of  taxation  for  a given  year  or  years  beyond  the  rate  previously  author- 
ized by  popular  vote  for  said  year  or  years.  It  is  further  the  view  of  this  of- 
fice that  should  a proposal  for  further  increase  in  the  rate  fail  to  get  the  nec- 
essary majority  required,  the  rate  existing  at  the  time  of  said  vote  on  the  pro- 
posed further  increase  is  not  repealed  thereby,  but  continues  in  effect  for  the 
term  previously  authorized  by  popular  vote  for  said  year  or  years. 


Yours  very  truly, 


JOHN  C.  DANFORTH 
Attorney  General 


No.  73,  Blackwell 
February  15 , 1963 


Enclosure : 


ELECTIONS : 
VOTERS : 


Section  78.550  only  prohibits 
candidates  and  other  interested 
persons  from  hauling  voters  to  the 
polls . 


OPINION  NO.  253 


September  9,  1969 


Honorable  William  C.  Batson,  Jr. 
Prosecuting  Attorney 
Butler  County 

Poplar  Bluff,  Missouri  63901 


Dear  Mr.  Batson: 

This  is  in  response  to  your  request  for  an  opinion  dated  May  5* 
1969,  in  which  you  state: 

"Under  Section  78.550  of  the  Missouri  Revised 
Statutes,  1959i  I would  like  an  opinion  con- 
struing sub-section  one  thereof.  Questions 
I particularly  have  concerning  that  section 
are:  Is  this  sub-section  directed  against 

hired  haulers?  Or,  is  it  against  anyone 
voluntarily  hauling  voters  to  the  polls?  Does 
it  prohibit  taxis ' from  hauling  voters  to  the 
polls?  Does  it  prohibit  an  individual  from 
hauling  himself  to  the  polls  to  vote  in  an 
automobile  or  vehicle  of  any  kind?" 

Section  78.550  §1  provides: 

"No  person  or  persons  shall  use  or  employ 
any  carriage  or  automobile  or  vehicle  of 
any  kind  for  the  purpose  of  hauling  voters 
to  the  polls  on  primary  or  election  days." 

The  question  you  submitted  requires  an  interpretation  of  the 
above  statute. 

Article  1,  section  25  of  the  Missouri  Constitution,  19^-5 
provides : 
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"That  all  elections  shall  be  free  and 
open;  and  no  power,  civil  or  military, 
shall  at  any  time  interfere  to  prevent 
the  free  exercise  of  the  right  of  suffrage." 

The  primary  rule  of  construction  of  statutes  is  to  ascertain  the 
lawmaker's  Intent  from  the  words  used,  if  possible,  and  to  put  upon  the 
language  of  the  legislature,  honestly  and  faithfully,  its  plain  and 
rational  meaning  and  to  promote  its  object  and  the  manifest  purpose  of 
the  statute,  considered  historically  is  properly  given  consideration. 
Willis  v.  American  National  Life  Insurance,  287  S.W.2d  98.  Generally, 
courts  must  seek  to  gather  the  intent  of  the  legislature  from  the 
ordinary  meaning  of  the  word  used  considering  its  legislative  history, 
and  if  necessary,  considering  also  the  circumstances  and  usages  of  the 
time,  and  must  seek  to  promote  the  purpose  and  object  of  the  statute 
and  to  avoid  any  strained  or  abused  meaning.  St.  Louis  Southwestern 
Railroad  v.  Loeb,  318  S.W.2d  246.  It  is  another  rule  of  construction 
that  the  intention  of  a statute  will  prevail  over  the  literal  sense  of 
its  terms.  State  ex  rel  Kirks  v.  Allen,  255  S.W.2d  144. 

The  statute  under  consideration  has  not  been  construed  by  any 
appellate  court  in  this  state.  In  Coward  v.  Williams,  4 S.W.2d  249, 
a Texas  Court  of  Civil  Appeals  in  an  election  contest  case  had  under 
consideration  a statute  which  provided: 

"No  vehicle  shall  be  used  by  any  person 
to  convey  voters  to  the  polling  place 
unless  the  voter  is  physically  unable 
to  or  enter  the  polling  place  without 
assistance . " 

The  court  in  construing  the  above  statute  stated  loc.cit.  251: 

"...  That  law  was  enacted  to  prevent 
vehicles  being  used  by  candidates  or 
other  interested  parties  to  convey 
voters  to  the  polls.  The  custom  had 
reached  the  stage  before  the  law  was 
passed  that,  in  every  town  and  vil- 
lage, vehicles  were  sent  out  in 
every  direction  to  gather  up  pros- 
pective voters  and  convey  them  to 
the  polls.  It  had  become  a species 
of  petty  bribery,  and  the  law  was 
passed  to  repress  and  destroy  the 
practice.  It  was  never  contemplated 
that  a man  might  not  permit  his  friends 
and  neighbors  to  ride  with  him  to  the 
polls.  If  the  statute  is  literally  con- 
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strued,  a man  could  not  take  his  wife, 
sons,  and  daughters  with  him  in  his 
automobile  to  the  polls." 

In  Edwards  v.  Roberts,  233  S.W.2d  592  (Texas  1950)  Walter  Buck 
requested  his  nephew  to  haul  him  to  the  polls  in  an  election  as  to  the 
annexation  of  a school  district.  The  court  held  this  was  not  in  vio- 
lation of  the  above  statute  and  cited  Coward  v.  Williams,  supra  as 
authority. 

Section  78.550  §1  supra,  does  not  prohibit  an  individual  from 
using  a conveyance  to  go  'to  the  polls.  A literal  interpretation  of 
this  statute  would  prohibit  him  from  hauling  other  persons  to  the 
polls  and  it  would  prohibit  any  member  of  his  family  from  using  any 
conveyance  to  transport  other  members  of  his  family  to  the  polls.  We 
do  not  believe  the  legislature  intended  any  such  restriction  on  the 
conduct  of  voters.  It  is  a matter  of  common  knowledge  that  candidates 
or  other  interested  parties  in  the  past  have  hired  workers  or  offered 
free  transportation  to  haul  voters  to  the  polls  for  the  purpose  of 
influencing  their  vote.  We  believe  this  type  of  conduct  is  what  the 
legislature  intended  to  prohibit  and  that  it  did  not  intend  to  pro- 
hibit a voter  to  use  his  own  vehicle  to  go  to  the  polls,  or  to  pro- 
hibit members  of  a family  from  using  vehicles  to  go  to  the  polls,  or 
to  prevent  a person  hiring  a taxi  or  other  methods  of  transportation 
to  go  to  the  polls  so  long  as  it  was  not  done  for  the  purpose  of  in- 
fluencing the  manner  in  which  the  individual  should  vote. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  Section  78.550  §1 
RSMo  1959  prohibits  only  candidates  and  other  interested  parties  from 
hauling  voters  to  the  polls  with  the  intent  and  purpose  of  influ- 
encing their  vote. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant.  Moody  Mansur. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 
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AMBULANCES:  (l)  A county  operating  an  ambulance 

COUNTY  COURTS:  service  under  Section  67-3°0»  RSMo 

FOURTH  CLASS  CITIES:  Supp.  1967,  may  submit  to  the  voters, 

SPECIAL  TAX  LEVIES:  under  Section  137-065,  RSMo  1959,  a 

HOSPITALS:  proposed  increase  in  county  revenue 

tax  for  the  maintenance  of  such 

service;  (2)  A fourth  class  city  operating  an  ambulance  service 
under  Section  67-300,  RSMo  Supp.  1967,  may  levy  a special  tax  to 
pay  for  such  service  under  the  provisions  of  Section  94.260,  RSMo 
1959;  (3)  Th®  electors  of  a fourth  class  city  may  vote  an  increase 
in  the  rate  of  taxation  under  Section  94.250,  RSMo  1959,  to  finance 
an  ambulance  service  authorized  by  Section  67-300,  RSMo  Supp.  1967. 


OPINION  NO.  254 


August  7,  1969 


Honorable  C.M.  Bassman 
Missouri  House  of  Representatives 
Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Representative  Bassman: 

This  opinion  is  in  response  to  your  request  in  which  you 
pose  the  following  questions: 

"Can  a county  operating  an  ambulance 
service  under  Section  67-300,  1967  Supp. 

RSMo.  levy  a special  tax  to  pay  for  same 
under  Chapter  205  or  any  other  Chapter, 
dealing  with  Third  Class  Counties? 

"May  a Fourth  Class  City  operating  an 
ambulance  service  tinder  the  same  section 
levy  a special  tax  to  pay  for  same  under 
Chapter  94.260,  Paragraph  (2)?  Or  may 
such  a tax  be  levied  under  any  other 
Section  by  a Fourth  Class  City?" 

In  answer  to  your  question  as  to  whether  or  not  special  tax 
levy  funds  which  are  authorized  under  the  provisions  of  Chapter 
205,  and  we  presume  you  mean  particularly  Section  205-200,  may 
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be  used  for  operating  an  ambulance  service  under  Section  67.300* 

RSMo  Supp.  1967*  our  answer  is  that  such  funds  are  limited  to  the 
uses  specified.  The  county  court  operating  an  ambulance  service 
under  Section  67*300,  RSMo  Supp.  1967*  has  no  authority  to  use 
such  funds  for  general  ambulance  purposes.  We  did  state  in  our 
Opinion  No.  290,  dated  December  5*  1968,  which  was  addressed  to 
the  Honorable  Dennis  C.  Brewer,  that  a county  hospital  organized 
under  the  provisions  of  Section  205.160,  RSMo  et  seq,  may  establish 
and  maintain  an  ambulance  service,  supported  in  whole  or  in  part 
by  special  tax  levy  funds  pursuant  to  Section  205.200,  RSMo  Supp. 
1967;  but  that  such  ambulance  service  could  not  be  a general  ser- 
vice and  must  be  in  direct  connection  with  the  services  rendered 
county  hospital  patients. 

In  further  answer  to  your  first  question,  we  call  your 
attention  to  our  Opinion  No.  333*  dated  July  30,  1968,  addressed 
to  the  Honorable  Maurice  B.  Graham,  which  held  that  a county  can 
submit  to  the  voters,  under  Section  137. 065,  RSMo  1959,  a proposed 
increase  in  county  revenue  tax  for  the  establishment  and  maintenance 
of  the  ambulance  service  authorized  by  Section  67.300,  RSMo  Supp. 
1967.  Both  of  the  above  mentioned  opinions  are  enclosed. 

Your  second  question  deals  with  whether  or  not  a fourth  class 
city  operating  an  ambulance  service  under  Section  67.3OO,  RSMo 
Supp.  1967*  may  levy  a special  tax  to  pay  for  the  service  under 
Section  94.260,  RSMo  1959- 

Section  94.260,  RSMo  1959*  states  in  full  as  follows: 

"In  addition  to  the  levy  aforesaid  for 
general  municipal  purposes,  all  cities 
of  the  fourth  class  are  hereby  authorized 
to  levy  annually  not  to  exceed  the  follow- 
ing rates  of  taxation  on  all  property  sub- 
ject to  its  taxing  powers  for  the  following 
special  purposes: 

(1)  For  library  purposes  in  the  manner 
and  at  the  rate  authorized  under  the  pro- 
visions of  sections  182. 140  to  182. 301,  RSMo; 

(2)  For  hospital,  public  health,  and 
museum  purposes,  twenty  cents  on  the  one 
hundred  dollars  assessed  valuation;  and 

(3)  For  recreation  grounds  in  the  manner 
and  at  the  rate  authorized  under  the  pro- 
visions of  sections  90.500  to  90.570,  RSMo." 
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As  your  question  noted.  Paragraph  2 contains  specific  language 
authorizing  the  levy  for  the  special  purpose  of  public  health.  In 
our  view  the  term  "public  health"  is  a relative  term  and  in  the 
context  of  this  section  is  sufficiently  broad  to  include  whatever 
is  necessary  for  the  health  of  the  public  generally  and  this  would 
include  ambulance  service  necessary  to  the  community.  We  conclude 
therefore  that  a special  levy  is  authorized  under  Section  9^*260. 

Further,  consistent  with  our  reasoning  in  our  Opinion  No.  333 , 
1968,  above  cited,  we  believe  that  an  ambulance  service  operated 
by  a city  under  the  provisions  of  Section  67. 300  is  a "municipal 
purpose"  within  the  meaning  of  Section  9^-250,  RSMo  1959*  an d 
therefore  an  increase  in  the  rate  of  taxation  is  authorized  pur- 
suant to  that  section  for  such  ambulance  service. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that: 

(1)  A county  operating  an  ambulance  service  under  Section 
67.3OO,  RSMo  Supp.  1967,  may  submit  to  the  voters  under  Section 
137.065,  RSMo  1959,  a proposed  increase  in  county  revenue  tax 
for  the  maintenance  of  such  service; 

(2)  A fourth  class  city  operating  an  ambulance  service  under 
Section  67. 300,  RSMo  Supp.  1967,  may  levy  a special  tax  to  pay 

for  such  service  under  the  provisions  of  Section  9^*260,  RSMo  1959  J 

(3)  The  electors  of  a fourth  class  city  may  vote  an  increase 
in  the  rate  of  taxation  under  Section  9^.250,  RSMo  1959,  to  finance 
an  ambulance  service  authorized  by  Section  67. 300,  RSMo  Supp.  1967. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  John  C.  Klaffenbach. 

Yours  very  truly, 

t 

JOHN  C.  DANF0RTH 
Attorney  General 


Encs:  Opinion  No.  290,  12/5/68,  Brewer 
Opinion  No.  333,  7/30/68,  Graham 


COUNTY  COURT:  In  dividing  county  into  county  court 

JUDGE  DISTRICTS:  judge  districts  contiguously  located, 

POPULATION:  and  as  near  equal  in  population  as 

HOW  EQUALIZED:  practicable,  under  Section  49.010, 

RSMo  1959 » county  court  in  equalizing 
population  of  districts  is  required  by  Section  1.100,  RSMo  1959 , 
to  use  last  preceding  census  report  of  United  States  for  county. 


June  24,  1969 


OPINION  NO.  256 


Honorable  G.  William  Weier 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro,  Missouri  63050 

Dear  Mr.  Weier: 

This  official  opinion  is  in  response  to  your  request  for 
a ruling  as  to  what  measure  of  population  should  be  used  by 
the  county  court  in  redistricting  the  county  court  judge  districts, 
under  provisions  of  Section  49.010,  RSMo  1959-  Said  section 
reads  as  follows : 

"The  county  court  shall  be  composed  of  three 
members,  to  be  styled  judges  of  the  county 
court,  and  each  county  shall  be  districted 
by  the  county  court  thereof  into  two  districts, 
of  contiguous  territory,  as  near  equal  in 
population  as  practicable,  without  dividing 
municipal  townships . " 

Section  1.100,  RSMo  1959*  provides  how  the  population  of 
various  subdivisions  of  the  State,  shall  be  determined,  and 
reads  as  follows : 

"1.  The  population  of  any  political 
subdivision  of  the  state  for  the  purpose 
of  representation  or  other  matters  includ- 
ing the  ascertainment  of  the  salary  of 
any  county  officer  for  any  year  or  for  the 
amount  of  fees  he  may  retain  or  the  amount 
he  is  allowed  to  pay  for  deputies  and 
assistants  is  determined  on  the  basis  of 
the  last  previous  decennial  census  of  the 

United  States.  For  the  purposes  of  this 
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section  the  effective  date  of  the  i960 
decennial  census  of  the  United  States 
is  July  1,  1961,  and  the  effective 
date  of  each  succeeding  decennial  census 
of  the  United  States  is  July  first  of  each 
tenth  year  after  I96I;  except  that  for 
the  purposes  of  ascertaining  the  salary 
of  any  county  officer  for  any  year  or 
for  the  amount  of  fees  he  may  retain  or 
the  amount  he  is  allowed  to  pay  for 
deputies  and  assistants  the  effective 
date  of  the  i960  decennial  census  of  the 
United  States  is  January  1,  1961,  and  the 
effective  date  of  each  succeeding  decennial 
census  is  January  first  of  each  tenth 
year  after  1961. 

2.  Any  law  which  is  limited  in  its 
operation  to  counties,  cities  or  other 
political  subdivisions,  having  a speci- 
fied population  or  a specified  assessed 
valuation,  shall  be  deemed  to  include  all 
counties,  cities  or  political  subdivisions 
which  thereafter  acquire  such  population 
or  assessed  valuation  as  well  as  those  in 
that  category  at  the  time  the  lav;  passed." 

The  courts  have  long  taken  judicial  notice  of  the  census 
reports,  and  recognized  them  as  the  sole  means  for  determining 
the  population.  It  is  believed  the  court  stated  the  general 
rule  in  this  respect,  in  Varble  v.  Whitecotton,  190  SW2d  244, 
in  which  it  said  at  l.c.  246 : 

"...  This  court  has  always  taken 
judicial  notice  of  'the  official  records 
of  the  census'  and  we  find  no  case  where 
the  fact  of  population  has  been  proved 
by  other  means.  ..." 

Again,  in  Hardin  v.  Jefferson  County,  147  SW2d  643,  the 
question  before  the  court  was  whether  or  not  the  county  had 
sufficient  population  to  authorize  the  county  judges  to  constitute 
a board  of  road  overseers  under  a certain  statute.  At  l.c.  644, 
the  court  said: 

"The  legislature  provided  no  special 
statutory  method  to  determine  the  popu- 
lation of  a county  under  Sec.  7892. 

Absent  such  a method,  the  question  of 


-2- 


Honorable  G.  William  Weier 


population  is  fixed  by  the  last  decennial 
census,  which  is  the  census  of  1930.  . . . 

Thus  it  appears  that  the  county  judges  of 
Jefferson  County  in  1931  did  not  constitute 
a Board  of  Road  Overseers  under  Sec.  7892. 

If  so,  the  county  did  not  owe  the  plaintiff 
$1,200  annual  salary  fixed  by  said  section 
for  services  as  a member  of  said  board." 

In  view  of  the  fact  that  Section  49.010,  supra,  provides 
no  method  by  which  the  county  court  is  to  determine  and  equalize 
the  population  of  the  prospective  county  judge  districts,  it 
is  believed  that  the  holdings  in  above  cited  cases  relative 
to  census  reports,  and  also  provisions  of  Section  1.100,  supra, 
are  applicable.  It  is  further  believed  that  said  Section 
1.100,  supra,  requiring  the  use  of  the  last  United  States 
decennial  census  report  for  certain  purposes,  including  that 
of  representation,  is  particularly  applicable  to  the  matter 
of  inquiry.  A matter  of  representation  is  involved  here,  as 
a county  judge  will  be  elected  to  represent  the  citizens  of 
each  district  on  the  county  court.  Consequently,  under  provisions 
of  said  section,  the  last  decennial  census  report  of  the  United 
States  of  the  population  of  Jefferson  County  shall  be  used  by 
the  county  court  in  equalizing  as  nearly  as  practicable  the 
population  of  the  county  court  districts  under  provisions  of 
Section  49-010,  supra. 

We  are  enclosing  Opinions  No.  166  rendered  March  30,  1965, 
to  Gerald  Kiser;  No.  Il4  rendered  March  30,  1965,  to  Clifford  A. 
Falzone;  No.  427  rendered  December  27,  1962,  to  Larry  M.  Woods; 
and  No.  5 rendered  June  19,  1952,  to  Charles  V.  Barker  which 
may  be  helpful  to  you. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that  in  dividing 
the  county  into  two  county  court  judge  districts,  of  contiguous 
territory  and  as  near  equal  in  population  as  practicable,  under 
provisions  of  Section  49.010,  RSMo  1959,  the  county  court,  in 
equalizing  the  population  of  the  districts  should  use  the  last 
preceding  decennial  census  report  of  the  United  States  for  the 
county. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Paul  N.  Chitwood. 

^Yours  very  ;jtfVLy, 

JOHN  C.  DANF0RTH 
Attorney  General 


MUNICIPAL  CORPORATIONS: 
POLICE: 


Independence,  a Constitutional  Charter 
City  is  not  prevented  by  state  law  from 
empowering  the  Chief  of  Police  to  commis- 
sion reserve  policemen. 

a 

June  26,  1969 


OPINION  NO.  257 


Honorable  William  R.  Royster 
State  Representative 
Room  ?)f4i4  - 8th  District 

State  Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Representative  Royster: 

This  is  in  response  to  your  letter  of  recent  date  in  which  you  requested 
an  opinion  of  this  office  as  to  whether  State  law  prohibits  the  City  of  Inde- 
pendence, Missouri,  a Constitutional  Charter  City,  from  empowering  its  Chief 
of  Police  to  commission  reserve  officers.  These  reserve  officers  would  be 
citizens  of  Independence,  not  appointed  to  the  regular  police  force,  who  are 
given  the  authority  to  make  arrests . 

In  Missouri  the  organization  and  regulation  of  police  is  a state  function. 
See:  State  ex  rel.  Hawes  v.  Mason,  153  Mo.  23  (1899)*  State  ex  rel  Reynolds 
v.  Jost,  2^5  Mo.  51  (1914).  However,  historically,  local  government  units  have 
performed  this  function  until  the  state  entered  the  field.  For  example,  until 
1861  St.  Louis  performed  this  function  for  its  own  police  force.  Even  after 
the  state  took  over  the  regulation  of  the  police  force  of  St.  Louis  it  was 
recognized  that  the  police  bear  a dual  role  - as  both  local  and  state  officers. 
See  Section  84.330  RSMo  1959*  Nor  is  it  inconsistent  with  the  state's  pre- 
eminent authority  over  the  police  to  allow  a city  to  itself  control  matters 
regarding  its  police  force  so  long  as  that  local  authority  is  not  taken  away 
by  conflicting  or  pre-empting  state  legislation.  See:  State  ex  rel.  Arey  v. 
Sherrill  142  Ohio  St.  574,  53  N.E.  2d  501  (1944). 

The  General  Assembly  has  purported  to  control  police  matters  by  statute  in 
cities  with  a population  between  300,000  and  700,000  and  cities  with  a population 
of  over  700,000  (ch.  84,  RSMo)  in  first,  second,  third  and  fourth  class  cities 
(ch.  85  RSMo)  and,  in  towns  and  villages  (Sections  80.400  to  80.420  RSMo).  It 
has  not  purported  to  do  so  explicitly  with  regard  to  constitutional  charter 
cities  as  such.  However,  it  might  be  relevant  to  note  that  cities  with  a pop- 
ulation between  300>000  and  700,000  under  the  authority  of  Section  84.540  RSMo, 
may  appoint  persons  not  members  of  the  regular  force,  as  reserve  policemen  with 
the  power  to  arrest.  Under  the  provisions  of  Section  85. 230  RSMo,  cities  of 
the  first  class  may,  by  ordinance,  authorize  certain  persons  other  than  persons 
who  are  conservators  of  the  peace  under  Sections  85. 010  to  85.290  (relating  to 
city  police  in  first  class  cities)  to  make  arrests.  A similar  provision  exists 
with  regard  to  second  class  cities.  Section  85*340  RSMo.  Moreover,  there  is  no 
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general  prohibition  on  the  appointment  of  reserve  policemen. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  no  state  law  prohibits  the  City  of 
Independence,  a Constitutional  Charter  City,  from  empowering  the  Chief  of 
Police  to  commission  reserve  policemen  with  the  power  to  arrest. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  my  Special 
Assistant,  Dennis  J.  Tuchler . 


Yours  very  truly. 


JOHN  C.  DANPURTH 
Attorney  General 


COUNTY  CLERK: 

ELECTIONS : 

REGISTRATION : 

quired  to  be  performed 
114,  RSMo . ) . 


The  County  Court  of  Callaway  County  may 
properly  reimburse  the  County  Clerk  for 
expenses  actually  and  necessarily  incurred 
by  him  in  performing  official  duties  re- 
under  the  County  Registration  Law  (Chapter 


August  2S,  1969 


OPINION  NO.  258 


Honorable  Melvin  D.  Benitz 
Prosecuting  Attorney 
Callaway  County  Courthouse 
Pulton,  Missouri  65251 

Dear  Mr.  Benitz: 

This  is  in  response  to  your  letter  of  May  8,  1969,  in  which 
you  asked  for  an  opinion  on  the  question  of  whether  or  not  the 
County  Clerk  of  your  County  could  receive  necessary  and  actual 
expenses  incurred  by  him  in  fulfilling  the  duties  under  the  county 
voter  registration  law  (Chapter  114,  RSMo). 

We  answer  your  question  in  the  affirmative.  Section  114.110-1. 
provides : 


"The  county  court  shall  provide  for  and 
pay  the  expenses  incurred  under  the 
operation  of  this  chapter."  (Section 
114.110-1.,  RSMo  Supp.  1967) 

We  interpret  this  to  be  adequate  authority  for  the  County 
Court  to  reimburse  the  County  Clerk  only  for  his  "...  bona  fide, 
reasonable  and  actual  expenditures  for  indispensable  expenses  of 
the  office  ..."  (Rinehart  v.  Howell  County,  153  S.W.2d  381,  382 
(Div.  2,  1943)). 

The  fact  that  the  County  Clerk's  salary  and  compensation  is 
fixed  by  Chapter  51>  RSMo,  does  not  preclude  this  result,  for  we 
believe  it  well  settled  that  these  terms  are  different  from  the 
word  "expenses". 
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"This  question,  whether  allowances  to  offi- 
cers for  expenses  come  within  the  meaning 
of  the  word  'compensation;  has  arisen  in 
several  cases. 

* * * * * * 

"Prom  these  authorities,  the  reasoning  quoted, 
and  the  principle  last  mentioned  it  follows 
that  the  provision  for  the  payment  of  expenses 
of  circuit  judges  did  not  provide  additional 
'compensation'  in  the  constitutional  sense  or 
in  the  sense  of  section  10695i  RS  1909,  ..." 

(Macon  County  v.  Williams,  224  S.W.  835,  836, 

837  '(Ho VrY "banc  1920 )).' 

What  expenses  are  actually  and  necessarily  incurred  by  the 
County  Clerk  in  performing  duties  pursuant  to  Chapter  llM  should, 
we  think,  be  left  in  the  first  instance  to  the  judgment  of  the 
County  Court,  which  has  the: 

"...  discretionary  quasi-legislative  func- 
tion and  duty.  State  ex  rel  Dietrich  v.  Daves, 

315  Mo.  701,  287  S.W.  420,  of  determining  the 
necessity  and  amount  of  expenditures  not  other- 
wise specifically  provided  for  by  statute  . . 

. . " (Miller  v.  Webster  County,  228  S.W.  2d 
706,  708  (Div.  2,  1950)). 

However,  as  an  example,  we  believe  the  County  Court  could  properly 
pay  the  Clerk's  travel  expenses  for  trips  around  the  County  of 
Callaway  other  than  daily  commuting  to  and  from  work  and  residence 
insofar  as  such  travel  is  determined  by  the  County  Court  to  be  in- 
dispensably necessary  in  carrying  out  his  official  duties. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  the  County  Court  of 
Callaway  County  may  properly  reimburse  the  County  Clerk  for  ex- 
penses actually  and  necessarily  incurred  by  him  in  performing 
official  duties  required  to  be  performed  under  the  County  Regis- 
tration Law  (Chapter  114,  RSMo). 

The  foregoing  opinion,  which  I hereby  approve,  ves  prepared 
by  my  assistant,  Louren  R.  Wood. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 
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CITIES: 


Statutes  Imposing  liability  on  first 
and  second  class  cities  for  riot  damage 
do  not  apply  to  Constitutional  Charter 
City. 

June  12,  1969 

OPINION  NO.  261 


Honorable  Kenneth  J.  Rothman 
Representative 
Room  #410 
36th  District 
State  Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Representative  Rothman: 

This  official  opinion  is  issued  in  response  to  your  request  dated 
May  13,  1969>  in  which  you  ask  whether  the  provisions  of  Section  537.130 
and  537-140,  RSMo  1959>  apply  to  the  City  of  University  City.  Section 
537-130  RSMo  makes  participants  in  a riotous  assemblage  liable  for  damages 
to  person  and  property  arising  out  of  the  assemblage,  and  Section  537.140 
makes  cities  of  the  first  and  second  class  liable  for  such  damage  with 
right  of  recovery  over  against  the  participants. 

The  City  of  University  City  adopted  a charter  on  February  4,  1947, 
pursuant  to  the  provisions  of  Section  19  of  Article  VI  of  the  Constitution 
of  Missouri,  1945-  It  is,  therefore,  a "Constitutional  Charter  City"  as 
defined  in  Section  82.010  RSMo. 

Section  19  of  Article  VI  of  the  Constitution  of  Missouri  provides  in 
part  as  follows: 

" * * * If  the  charter  be  approved  by  the  voters  it  shall 
become  the  charter  of  such  city  at  the  time  fixed  therein 
and  shall  supersede  any  existing  charter  and  amendments 
thereof.  * * * " 

In  the  case  of  Kansas  City  vs.  Marsh  Oil  Company,  140  Mo.  458  the 
Supreme  Court  said  l.c.  471: 

" * # * A charter  is  the  organic  law  of  a city  in  this 
State  whether  it  emanate  from  the  General  Assembly,  or  is 
framed  and  adopted  by  the  people  of  the  municipality  by 
authority  of  the  Constitution.  * * * " 

It  follows  that  the  "charter"  of  a city  whether  such  charter  consisted 
of  statutes  applicable  to  one  of  the  four  classes  of  cities  or  a "special" 
charter"  created  by  enactment  of  specific  statutes  providing  for  the  estab- 
lishment of  such  city  is  completely  superceded  by  the  adoption  of  a charter 
under  the  provisions  of  Section  19  of  Article  VI  of  the  1945  Missouri  Con- 
stitution. 
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It  is  apparent,  therefore,  that  a lav  applicable  to  cities  of  one  or 
more  of  the  four  classes  in  Missouri  do  not  apply  to  a city  which  has 
adopted  a charter  under  provisions  of  Section  19  of  Article  VI  of  the  19^5 
Constitution  of  Missouri. 

Our  conclusion  is  supported  by  an  additional  circumstance  with  re- 
gard to  University  City.  Prior  to  its  adoption  of  a charter  in  19^7> 
University  City  was  a city  of  the  fourth  class.  Sections  537-130  and 
537-1*10  RSMo,  therefore,  never  by  their  terms  applied  to  the  City  of 
University  City  at  any  time. 


CONCLUSION 

It  is  the  official  opinion  of  this  office  that  Sections  537-130  and 
537-1^0,  RSMo  1959*  imposing  liability  on  cities  of  the  first  and  second 
class  for  damages  from  riotous  assemblage,  do  not  apply  to  a city  which 
adopted  a charter  pursuant  to  Section  19  of  Article  VI  of  the  Missouri 
Constitution  of  19*+5- 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  my 
Special  Assistant,  Charles  B.  Blackmar. 

Yours  very  truly, 

JOHN  C.  DAN PORT}! 

Attorney  General 


CONSTITUTIONAL  LAW: 
SCHOOLS: 


A public  school  board  may  not 
allow  the  use  of  public  school 
property  by  the  Ministerial 
Alliance  to  conduct  religious 
training . 


OPINION  NO.  265 


October  30,  1969 


Honorable  Ronald  Reed,  Jr. 
Representative  - 8lst  District 
2602  Francis  Street 
St.  Joseph,  Missouri  64501 


FILED 


Dear  Mr.  Reed: 


This  opinion  is  issued  in  response  to  your  request  for  an 
opinion.  You  inquire: 

"is  it  legal  to  grant  usage  of  public  school 
classrooms  once  per  week  to  conduct  religious 
training  on  a non-denominational  basis  by  the 
Ministerial  Alliance  after  the  regular  day 
session  terminates?" 


In  Dorton  v.  Hearn,  67  Mo.  301  (1878),  the  Missouri  Supreme 
Court  held  that  the  board  of  directors  of  a school  district  could 
not  authorize  the  use  of  a school  building  for  a Sunday  school. 
The  following  language  of  the  opinion  illustrates  the  reasoning 
of  the  Court,  l.c.  302: 

"A  corporation,  ...  is  not  only  restricted  from 
making  contracts  forbidden  by  its  charter,  but 
can  only  make  those  which  are  necessary  to  ef- 
fectuate the  purposes  of  its  creation.  It  is  not 
pretended  that  any  direct  authority  is  given  in 
the  school  law  Justifying  or  authorizing  the 
action  of  the  board  in  this  case,  nor  has  it  any 
connection  with  the  object  for  which  the  house 
was  built.  ..." 


It  appears,  therfore,  that  public  school  classrooms  cannot  be  used 
for  religious  training  in  the  absence  of  statutory  authority. 
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Subsection  2 of  Section  177.031,  RSMo  Supp.  1967,  provides 
as  follows: 

"The  school  board  having  charge  of  the  school- 
houses,  buildings  and  grounds  appurtenant  there- 
to may  allow  the  free  use  of  the  houses,  build- 
ings and  grounds  for  the  free  discussion  of 
public  questions  or  subjects  of  general  public 
interest,  for  the  meeting  of  organizations  of 
citizens,  and  for  any  other  civic,  social  and 
educational  purpose  that  will  not  Interfere 
with  the  prime  purpose  to  which  the  houses, 
buildings  and  grounds  are  devoted.  If  an  ap- 
plication is  granted  and  the  use  of  the  houses, 
buildings  or  grounds  is  permitted  for  the  pur- 
poses aforesaid,  the  school  board  may  provide, 
free  of  charge,  heat,  light  and  janitor  ser- 
vice therein  when  necessary,  and  may  make  any 
other  provisions,  free  of  charge,  needed  for 
the  convenient  and  comfortable  use  of  the 
houses,  buildings  and  grounds  for  such  pur- 
poses, or  the  school  boards  may  require  the 
expenses  to  be  paid  by  the  organizations  or 
persons  who  are  allowed  the  use  of  the  houses, 
buildings  and  grounds.  All  persons  upon  whose 
application,  or  at  whose  request,  the  use  of 
any  schoolhouse,  building,  or  part  thereof  or 
any  grounds  appurtenant  thereto,  is  permitted 
as  herein  provided,  shall  be  jointly  and 
severally  liable  for  any  injury  or  damage 
thereto  which  directly  results  from  the  use, 
ordinary  wear  and  tear  excepted. 

The  legislature  first  authorized  the  use  of  public  school  pro- 
perty for  non-public  school  purposes  in  l88l.  It  is  interesting 
to  note  that  this  occurred  shortly  after  the  decision  in  Dorton 
v.  Hearn,  67  Mo.  301  (1878),  showed  the  need  for  express  legis- 
lative authorization.  Laws  l88l,  p.202,  provided  as  follows: 

"'Nothing  in  this  section  shall  be  so  con- 
strued as  to  prevent  the  use  of  any  school 
house  for  religious,  literary  or  other  pub- 
lic purposes,  when  such  use  shall  be  de- 
manded by  a majority  of  the  voters  of  such 
district,  . . 

After  the  addition  of  language  by  Laws  1891,  p.  215,  this  pro- 
vision read  as  follows: 

"Nothing  in  this  section  shall  be  so  con- 
strued as  to  prevent  the  use  of  any  school- 
house  for  religious,  literary  or  other 
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public  purposes,  or  for  the  meeting  of  any 
farmer  or  labor  organization  or  society  for 
educational  purposes,  . . . when  such  use 
shall  be  demanded  by  a majority  of  the  voters 
of  such  district.  ..." 

The  provision  was  amended  again  in  1909,  but  the  authorized  pur- 
poses remained  the  same.  Laws  1909*  p.  770,  section  28. 

Significant  changes  were  made,  however,  in  1915*  House  Bill 
No.  392,  amended  Section  1078*1  of  the  Revised  Statutes  of  1909, 
which  included  the  above  quoted  language,  as  amended  by  the  Laws 
of  1909,  so  that  it  read  as  follows: 

".  . .The  board  of  directors,  or  board  of  edu- 
cation, having  charge  of  the  school  houses, 
buildings  and  grounds  appurtenant  thereto,  may 
allow  the  free  use  of  such  houses,  buildings 
and  grounds  for  the  free  discussion  of  public 
questions  or  subjects  of  general  public  in- 
terest, for  the  meeting  of  organizations  of 
citizens,  and  for  such  other  civic,  social  and 
educational  purposes  as  will  not  interfere 
with  the  prime  purpose  to  which  such  houses, 
buildings  and  grounds  are  devoted:  ..." 

Laws  1915,  p.  382. 

With  minor  changes,  the  authorized  purposes  remain  the  same  as  those 
set  forth  in  1915-  Section  177.031  (2),  RSMo  Supp.  1967. 

From  l88l  until  1915,  religious  purposes  were  expressly 
mentioned  as  an  authorized  use  of  public  school  property.  The 
reference  to  religious  purposes  was  dropped  in  1915-  It  is 
logical  to  assume,  therefore,  that  the  legislature  intended  in 
1915  to  revoke  the  authority  previously  given  to  allow  the  use 
of  public  school  property  for  religious  purposes. 

Such  a construction  of  Section  177.031  avoids  the  difficult 
questions  of  state  and  federal  constitutional  law  that  would 
arise  if  public  school  property  were  used  for  religious  purposes. 

See  Zorach  v.  Clauson,  3*43  U.S.  306  (1952);  McCollum  v.  Board  of 
Education,  333  U.S. 203  (19*48);  Special  District  for  Education  and 
Training  of  Handicapped  Children  v.  Wheeler,  *408  S.W.2d  60  (1966); 
Berghorn  v.  Reorganized  School  District  No.  8.  36*4  Mo.  121,  2o0 
S . W . 2d  573  (1953);  McVey  v.  Hawkins,  36*4  Mo.  *4*4,  258  S.W.2d  927 
(1953);  Harfst  v.  Hoegen,  3*»9  Mo.  808,  163  S.W.2d  609  (19*41). 

Indeed,  the  1915  amendment  may  have  been  motivated  by  the  con- 
stitutional problems  raised  by  the  use  of  public  school  property 
for  religious  purposes. 


Honorable  Ronald  Reed,  Jr. 


CONCLUSION 

It  is  the  opinion  of  this  office  that  a public  school  board 
may  not  allow  the  use  of  public  school  property  by  the  Ministerial 
Alliance  to  conduct  religious  training. 

Yours  very  truly, 

JOHN  C.  DANFORTH 
Attorney  General 
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MOTOR  VEHICLES: 

COMMERCIAL  MOTOR  VEHICLES: 


A station  wagon  used  to  transport 
tools  used  in  repair  work  is  not 
a commercial  motor  vehicle. 


OPINION  NO.  267 

September  9,  1969 


Honorable  Ray  S.  James 
State  Representative  - 5th  District 
6421  Brooks ide  Road 
Kansas  City,  Missouri  64113 

Dear  Representative  James: 

In  your  letter  of  May  15,  1969*  you  requested  an  opinion  from 
this  office  as  follows: 

"Is  a stationwagon  which  is  used  to 
transport  tools  from  one  place  to 
another  to  do  repair  work  classi- 
fied as  a ’commercial  motor  vehicle.'" 

Chapter  301  RSMo  1959*  governs  the  registration  and  licensing 
of  motor  vehicles  in  this  state.  Section  301.010  RSMo  defines  the 
different  types  of  motor  vehicles  which  are  required  to  be  regis- 
tered and  licensed.  It  provides  in  part  as  follows: 

"(1)  'Commercial  motor  vehicle',  a 
motor  vehicle  designed  or  regularly 
used  for  carrying  freight  and  mer- 
chandise, or  more  than  eight  passengers." 

A station  wagon  is  not  described  as  such  by  the  statute,  but  we  assume 
it  to  be  a self-propelled  motor  vehicle  designed  primarily  as  a pas- 
senger carrying  vehicle. 

In  an  opinion  issued  by  this  office  on  December  24,  1959*  to 
Honorable  Paul  E.  Williams,  Prosecuting  Attorney,  Pike  County, 
Missouri,  we  held  a pickup  truck  used  primarily  for  transporting 
persons  and  which  is  not  used  regularly  for  hauling  freight  and 
merchandise  was  a commercial  motor  vehicle  under  the  above  statute 
and  required  to  be  registered  and  licensed  as  such.  The  word 
"designed"  and  "freight  and  merchandise"  are  defined  in  this 
opinion,  a copy  of  which  is  enclosed  herewith. 


Honorable  Ray  S.  James 


Such  an  opinion  is  based  on  the  fact  that  the  motor  vehicle  was 
designed  by  the  manufacturer  for  the  purpose  of  carrying  freight  and 
merchandise,  even  though  it  was  not  used  for  that  purpose. 

In  an  opinion  issued  by  this  office  to  Honorable  John  P.  Ryan, 

State  Senator,  dated  May  14,  1968,  we  ruled  that  an  employee  of  a 
manufacturer  who  regularly  drove  a pickup  truck  owned  by  the  company 
hauling  tools  and  instruments  used  in  the  performance  of  his  various 
tasks,  and  which  truck  was  also  carrying  replacement  parts,  was  a 
commercial  motor  vehicle  and  the  driver  was  required  to  be  licensed 
as  a chauffeur.  In  reaching  this  conclusion,  the  pickup  truck  was 
considered  as  a commercial  vehicle  because  it  was  designed  for 
carrying  freight  and  merchandise. 

In  an  opinion  issued  by  this  office  on  August  25,  1969,  to 
Harold  L.  Caskey,  Prosecuting  Attorney,  Bates  County,  Missouri,  a 
copy  of  which  is  enclosed  herewith,  we  held  a motor  vehicle  designed 
as  a passenger  carrying  vehicle,  but  regularly  used  to  transport 
freight  and  merchandise  is  required  to  be  registered  as  a commercial 
motor  vehicle.  This  opinion  is  based  on  the  fact  that  it  is  regularly 
used  to  transport  freight  and  merchandise. 

Attention  is  called  to  the  language  of  the  statute  which  defines 
"commercial  motor  vehicle"  as  one  designed  or  regularly  used  for  car- 
rying freight  and  merchandise.  In  State  v.  Laswell,  311  S.W.2d  356, 
the  court  construed  the  word  "freight"  as  used  in  the  above  statute 
to  mean  the  transportation  of  goods,  and  "merchandise"  as  embracing 
all  tangible  articles  of  commerce  — whatever  is  usually  brought  and 
sold  in  trade.  Webster's  International  Dictionary,  3rd  Edition  defines 
merchandise  as  "The  objects  of  commerce;  whatever  is  usually  brought  or 
sold  in  trade;  wares,  goods;  an  act  or  business  of  trading,  trade  traffic." 

It  is  our  view,  that  tools  used  for  repair  work  and  which  are  not 
for  sale,  do  not  come  within  the  meaning  of  "freight  and  merchandise" 
as  those  terms  are  used  in  the  above  statute. 


CONCLUSION 


It  is  the  opinion  of  this  department,  that  a motor  vehicle  de- 
signed as  a station  wagon  and  used  only  to  transport  tools  used  in 
repair  work  is  not  a commercial  motor  vehicle  under  Section  301.010 
RSMo,  1959. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant.  Moody  Mansur. 

w Yours  ver^ truly, 

v c<CLf*xt 

JOHN  C.  DANFORTH 

Enclosure:  Op.  311  - 8-25-69  Attorney  General 

Caskey 
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Answered  by  Klaffenbach 


December  16,  1969 

OPINION  LETTER  NO.  270 


Honorable  Ray  Lee  Caskey 
Prosecuting  Attorney 
P.0.  Box  278 
Alton,  Missouri  65606 

Dear  Mr.  Caskey: 

This  letter  Is  in  response  to  your  opinion  request  in  which 
you  ask  whether  or  not  an  elected  member  of  a county  board  of 
education  is  a county  official  within  the  meaning  of  Section 
182.050,  RSMo  1959>  which  section  excludes  county  officials  from 
membership  on  the  county  library  board  of  trustees. 

Section  182.050  states  in  part  as  follows: 

'For  the  purpose  of  carrying  into  effect 
sections  182.010  to  182.120  in  case  a county 
library  district  is  established  and  a free 
county  library  authorized  as  provided  in  Sec- 
tion 182.010,  within  sixty  days  after  the 
establishment  of  the  county  library  district, 
there  shall  be  created  a county  library  board 
of  trustees,  which  shall  consist  of  the  county 
superintendent  of  schools,  and  four  other 
members,  none  of  whom  shall  be  elected  county 
officials.  . . " 

The  county  to  which  you  refer  is  a county  of  the  third  class. 
Section  l62.Hl,  RSMo  Supp.  1967,  created  in  each  second,  third 
and  fourth  class  county  a county  board  of  education  consisting  of 
six  members  to  be  elected  at  the  annual  school  election  held  on 
the  first  Tuesday  in  April  in  each  year. 

Although  the  county  board  of  education  is  legally  designated 
as  the  "county"  board,  nevertheless  it  is  clear  that  the  boundaries 
of  the  board' 8 Jurisdiction  are  not  coterminous  with  the  county 
lines.  The  expenses  of  the  county  board  members  are  paid  by  the 
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Honorable  Ray  Lee  Caskey 


state  comptroller  out  of  the  state  school  moneys  fund.  Section 
162.151,  RSMo  Supp.  1967,  and  the  duties  of  the  county  board  of 
education.  Sections  162.161,  RSMo  Supp.  1967,  although  official 
in  character  are  nevertheless  not  limited  to  the  county  itself. 

We  are  enclosing  Opinion  No.  263  rendered  May  2,  1968,  to 
Maurice  B.  Graham  which  holds  that  the  prosecuting  attorney  is 
required  to  represent  the  county  board  of  education. 

We  believe  it  is  unnecessary  to  determine  whether  members  of 
the  county  board  of  education  are  county  officers  for  all  purposes 
because  it  is  clear  that  in  interpreting  statutes,  it  is  the 
legislative  intent  that  is  important  and  not  the  strict  letter  of 
the  terms  used  by  the  legislature.  That  is  to  say,  it  is  noteworthy 
that  in  Section  182.050,  the  legislature  apparently  intended  to 
exclude  from  membership  on  the  county  library  board  of  trustees 
any  person  who  is  elected  to  a county-wide  office  by  the  county 
electorate  with  the  exception  of  the  county  school  superintendent. 
The  legislature  did  not  exclude  appointed  officers  of  the  county. 

It  is  our  view  that  it  was  the  apparent  legislative  intent  to 
exclude  from  membership  on  the  county  library  district  board  of 
trustees,  with  the  exception  of  the  county  superintendent  of 
schools,  officials  who  exercise  authority  generally  coterminous 
with  the  boundaries  of  the  county  although  not  necessarily  confined 
to  such  boundaries  and  whose  position,  as  in  the  case  of  the  members 
of  the  county  board  of  education,  is  largely  dependent  upon  the 
vote  of  such  county  electorate. 

We,  therefore,  conclude  that  members  of  the  county  board  of 
education  are  "elected  county  officials"  within  the  meaning  of 
Section  182.050  and  are  not  eligible  for  appointment  to  the  county 
library  board  of  trustees. 


Yours  very  truly, 


JOHN  C.  DANFORTH 
Attorney  General 


Enc:  Opinion  No.  263,  Graham,  5/2/68 


TRUTH  IN  LENDING: 
DIVISION  OF  FINANCE: 
CREDIT: 


Federal  Truth  In  Lending  Act  super- 
sedes Missouri  Credit  Law  where 
disclosures  would  be  inconsistent 
with  federal  system;  other  provisions 
of  Missouri  law  remain  in  force. 

OPINION  NO.  271 


October  9,  19&9 


Mr.  C.  W.  Culley 
Commissioner  of  Finance 
Department  of  Business  and 
Administration 

12th  Floor-Jefferson  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Culley: 

This  is  in  response  to  your  request  for  an  opinion  from  this 
office  regarding  several  matters  dealing  with  "Truth  in  Lending" 
disclosures.  You  indicate  the  underlying  question  is  ".  . .whether 
regulated  extenders  of  credit  in  Missouri  must  make  two  virtually 
identical  disclosures,  one  using  the  terminology  required  by  the 
federal  regulation  and  the  other  using  the  words  of  the  Missouri 
law?" 


With  regard  to  the  matter  of  terminology,  the  Truth  in  Lending 
Act  itself  does  not  require  the  use  of  any  particular  terminology, 

15  U.S.C.,  §l632(a),  however.  Federal  Reserve  Regulation  Z,  34  Fed. 
Reg.  2002  (1969),  does  require  that  particular  terminology  be  used 
in  making  the  various  disclosures,  §§226. 6(a),  226.7,  and  226.8. 

The  applicable  Missouri  statutes  require  that  contracts  involving 
credit  contain  certain  enumerated  items  but  do  not  require  that 
any  particular  terminology  be  used  in  conveying  the  required  in- 
formation, §365.070-6,  RSMo  Supp.  1967,  Laws  1963  p.  466  §7  ("shall 
contain  the  following  items");  §408.130-1,  RSMo  Supp.  1967,  Laws 
1965  p.  114  §1  ("a  written  statement  . . . showing  in  clear  and 
distinct  items");  §408. 260-5,  RSMo  Supp.  1967,  Laws  1961  p.  638 
§3  ("shall  contain  the  following  items").  Thus  although  it  is 
clear  that  use  of  Missouri  terminology  would  not  satisfy  the  re- 
quirements of  Regulation  Z,  it  is  the  view  of  this  office  that  where 
the  information  conveyed  under  the  federally  required  disclosure 
is  the  same  as  that  required  under  a corresponding  Missouri  stat- 
ute, disclosure  in  federal  terminology  satisfies  the  Missouri 
requirement . 


Mr.  C.  W.  Culley 


However,  as  is  indicated  below,  there  are  differences  in  addi- 
tion to  those  dealing  with  terminology  or  labels  between  tne  federal 
statute  and  regulations  on  the  one  hand  and  the  Missouri  statutes 
on  the  other.  The  federal  statute,  15  U.S.C.,  §l6l0(a),  provides 
by  implication  that  a creditor  need  not  comply  with  any  inconsistent 
state  laws;  thus  to  the  extent  that  Missouri  law  is  inconsistent  with 
the  federal  law  a creditor  need  make  only  the  federally  required  dis- 
closures. Where  there  is  an  inconsistent  Missouri  disclosure,  a cred- 
itor may  make  such  disclosure,  but  only  if  the  disclosure  is  made  on 
a separate  paper  or  is  made  on  the  same  statement  below  a conspicuous 
demarcation  line  and  conspicuously  labeled  as  inconsistent;  in  the 
later  case,  the  federally  required  disclosures  must  be  identified  as 
such  by  a clear  and  conspicuous  heading.  Federal  Reserve  Regulation 
Z,  §226. 6(c). 

The  substantive  differences  between  the  Missouri  disclosure 
requirement  and  the  federal  requirements  can  be  indicated  in  con- 
nection with  the  various  questions  you  have  posed.  The  first 
specific  question  asked  is: 

"Specifically,  will  the  use  of  the  term  ’unpaid 
balance’  suffice  in  satisfying  subdivision  (9) 
of  §365.070  6.  and  subdivision  (6)  of  §408.260  5." 

The  above  mentioned  sections  require  that  the  "principal  balance" 
be  disclosed.  "Unpaid  balance"  is  the  federally  required  terminology; 
and  the  elements  included  in  that  term  are  the  "unpaid  balance  of 
the  cash  price"  and  all  other  charges,  individually  itemized,  which 
are  included  in  the  amount  financed  but  are  not  part  of  the  "finance 
charge . " "Finance  charge"  under  the  federal  requirements  Includes, 
among  other  things:  "Charges  or  premiums  for  credit  life,  accident, 
health,  . . . insurance,  written  in  connection  with  any  [consumer ] 
credit  transaction.  ..."  except  in  certain  specified  situations, 

1 .e . , where  the  insurance  coverage  is  not  a factor  in  the  approval 
of  the  extension  of  credit,  15  U.S.C.,  §l605(b);  Federal  Reserve 
Regulation  Z,  §226 . 4 (a ) ( 5 ) , 34  Fed.  Reg.  2004  (1969).  Also  included 
in  the  term  "finance  charge"  under  the  federal  requirements  are 
"Charges  or  premiums  for  insurance,  written  in  connection  with  any 
consumer  credit  transaction,  against  loss  of  or  damage  to  property 
or  against  liability  arising  out  of  the  ownership  or  use  of  property, 
..."  unless  the  creditor  furnishes  a statement  in  writing  to  the 
person  to  whom  credit  is  extended  of  the  cost  of  the  insurance  if 
obtained  from  or  through  the  creditor,  and  stating  that  the  person 
to  whom  credit  is  extended  may  choose  through  whom  the  insurance  is 
to  be  obtained,  15  U.S.C.,  §l605(c);  Federal  Reserve  Regulation  Z, 
§226.4  (a)(6),  34  Fed.  Reg.  2004  (1969).  Although  the  cost  of  the 
above  type  of  insurance  is  included  in  the  term  "finance  charge" 
under  the  federal  requirements,  except  in  those  particular  instances 
noted,  and  thus  will  not  be  one  of  the  elements  of  the  figure  "unpaid 
balance,"  the  contrary  is  the  case  under  the  Missouri  requirements. 
§365.070,  RSMo  Supp.  1967,  Laws  1963  p.  446  §7,  provides  that  the 
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"principal  balance"  is  the  sum  of  certain  items,  among  which  are: 

"The  aggregate  amount,  if  any,  if  a separate  identified  charge  is 
made  therefor,  included  for  all  life,  accident  or  health  insurance, 

. . ."  and  "The  amounts,  if  any,  if  a separate  identified  charge 
is  made  therefor,  included  for  other  Insurance  and  benefits,  ..." 

Likewise,  §408.260,  RSMo  Supp.  1967,  Laws  1965  p.  95  §2,  pro- 
vides that  one  of  the  elements  of  the  "principal  balance"  is:  "The 
amount,  if  any,  if  a separate  charge  is  made  therefor,  included  for 
insurance  and  other  benefits,  ..." 

Furthermore  in  Missouri,  both  §365.070,  RSMo  Supp.  1967,  and 
§408.260,  RSMo  Supp.  1967,  require  that  the  principal  balance  include 
the  amount  of  official  fees  and  insurance.  The  term  "official  fees" 
is  defined  in  §365.020,  RSMo  Supp.  1967,  and  in  §408.250,  RSMo  Supp. 
1967,  as  ".  . .the  fees  prescribed  by  law  for  filing,  recording, 
or  otherwise  perfecting  and  releasing  or  satisfying  any  title  or 
lien  retained  or  taken  by  a seller  in  connection  with  a retail  time 
transaction."  Federal  Reserve  Regulation  Z,  §226. 4(b)  provides  that 
if  itemized  and  disclosed  to  the  customer,  certain  fees  and  charges 
paid  to  public  officials,  taxes  not  included  in  the  cash  price,  and 
license  fees  need  not  be  included  in  the  finance  charge;  when  so 
itemized  they  are  classified  in  a separate  category  for  other  charges. 
Federal  Reserve  Regulation  Z,  §226. 8(c)  (4 ) . If  they  are  not  itemized 
and  separately  disclosed,  they  must  be  considered  a part  of  the  fi- 
nance charge  for  federal  purposes  under  15  U.S.C.,  §l605(d)(l),  see 
Federal  Reserve  Regulation  Z,  §226.4.  If  they  are  disclosed,  they 
would  appear  as  part  of  the  federally  specified  "unpaid  balance," 
although  not  as  part  of  the  "unpaid  balance  of  cash  price." 

Thus,  as  a general  rule,  the  elements  of  insurance,  taxes  not 
included  in  the  cash  price,  and  official  fees  will  not  enter  into 
the  calculations  to  determine  "unpaid  balance"  for  the  federal  dis- 
closure, but  those  elements  will  be  a factor  in  the  calculations  to 
determine  "principal  balance"  for  the  Missouri  disclosure.  There- 
fore, the  use  of  the  term  "unpaid  balance"  will  not  necessarily 
satisfy  the  disclosure  of  the  "principal  balance"  as  required  by 
Missouri  statutes. 

The  second  specific  question  is: 

"Will  'finance  charge'  satisfy  subdivision  (10) 
of  §365.070  6.  and  subdivision  (7)  of  §408.260  5. 
which  use  the  terms  'time  price  differential’  and 
'time  charge'  respectively?" 

"Time  chair ge"  is  defined  as,  ".  . .the  amount,  however  denominated 
or  expressed,  in  excess  of  the  cash  sale  price  under  a retail  charge 
agreement  or  the  principal  balance  under  a retail  time  contract 
which  a retail  buyer  contracts  to  pay  or  pays  for  goods  or  services. 

It  includes  the  extension  to  the  buyer  of  the  privilege  of  paying 
therefor  in  one  or  more  deferred  payments."  §408.250(12),  RSMo  Supp. 
1967,  Laws  1961  p.  638  §2.  "Time  price  differential"  is  defined 
as,  ".  . . the  amount,  however  denominated  or  expressed,  as  limited 
by  section  365.120,  in  addition  to  the  principal  balance  to  be  paid 
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by  the  buyer  for  the  privilege  of  purchasing  the  motor  vehicle  on 
time  to  be  paid  for  by  the  buyer  in  one  or  more  deferred  install- 
ments;” §365. 020(14),  RSMo  Supp.  1967.  Insofar  as  either  "time 
charge"  or  "time  price  differential"  is  determined  in  relation  to 
"principal  balance,"  it  is  apparent  that  the  figure  for  either  may 
not  be  the  same  as  the  figure  for  the  federally  required  "finance 
charge."  For,  as  mentioned  previously,  the  insurance  premiums  gen- 
erally will  be  included  in  the  figure  for  "finance  charge"  under  the 
federal  requirements,  while  under  the  state  requirements  the  insurance 
premiums  would  generally  be  included  in  the  figure  "principal  ba- 
lance" rather  than  in  the  figure  for  "time  charge"  or  "time  price 
differential . " 

Further  discrepancies  could  also  arise  between  the  figure  for 
"finance  charge"  and  the  figure  for  either  "time  charge"  or  "time 
price  differential."  For  example,  under  the  federal  requirements 
official  fees  are  to  be  included  as  elements  of  the  "finance  charge" 
unless  itemized  and  disclosed  to  the  customer,  15  U.S.C.,  §l605(d) 

(1),  Federal  Reserve  Regulation  Z,  §226 .4 (b ) (1 ) , 34  Fed.  Reg.  2004 
(1969).  If  they  are  so  itemized  and  disclosed,  they  are  to  be  in- 
cluded in  "other  charges."  §408. 260-5(5) , RSMo  Supp.  1967,  indicates 
that  official  fees  are  to  be  separately  stated  and  then  are  included 
in  the  figure  for  "principal  balance."  Thus  although  they  are  not 
included  as  a part  of  the  "time  charge,"  specified  by  state  law, 
they  will  be  a part  of  the  federally  required  "finance  charge"  un- 
less itemized  and  disclosed. 

The  next  specific  question  is: 

"Will  'total  of  payments'  satisfy  subdivison 

(10)  of  §365.070  6.  and  subdivision  (8)  of 

408.260  5.  which  use  the  term  'time  balance'?" 

Federal  Reserve  Regulation  Z,  §226. 8(b) (3) , 34  Fed.  Reg.  2008 
(1969),  requires  that  for  credit  other  than  open  end,  the  creditor 
shall  disclose  "The  number,  amount,  and  due  dates  or  periods  of 
payments  scheduled  to  repay  the  indebtedness  and,  . . . the  sum  of 
such  payments  using  the  term,  'total  of  payments.'"  §365.070-6(11), 
RSMo  Supp.  1967,  Laws  1963  p.  446  §7,  requires  in  retail  install- 
ment contracts  that  the  creditor  disclose  "The  total  amount  of  the 
time  balance  stated  as  one  sum  in  dollars  and  cents,  which  is  the 
sum  of  items  (9)  and  (10),  [principal  balance  and  time  price  dif- 
ferential] payable  in  installments  by  the  buyer  to  the  seller,  the 
number  of  installments,  the  amount  of  each  installment  and  the  due 
date  or  period  thereof;  . . ."  §408.260-5(8),  RSMo  Supp.  1967,  Laws 
1965  p.  95  §2,  provides  that  the  contract  shall  contain  "The  amount 
of  the  time  balance,  which  is  the  sum  of  items  (6)  and  (7),  [princi- 
pal balance  and  time  charge]  payable  in  one  or  more  deferred  payments 
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by  the  buyer  to  the  seller,  the  amount  of  each  such  payment  and 
the  due  date  or  period  thereof;”.  Although  Individual  calculations 
are  made  and  treated  somewhat  differently  along  the  way  under  the 
federal  and  state  requirements,  as  has  been  indicated  above,  the 
total  indebtedness  figure  will  be  the  same  under  the  federal  or 
state  requirements  on  any  particular  sale  or  loan,  and  so  also  will 
be  the  number  of  payments,  the  amount  of  each  and  the  due  date  or 
period  of  each.  Therefore,  it  is  the  view  of  this  office  that  the 
federal  requirements  as  to  this  particular  disclosure  are  compatible 
with  the  comparable  Missouri  disclosure  requirements. 

The  next  question  is: 

"Will  'deferred  payment  price'  satisfy  the  re- 
quirements of  subdivision  (12)  of  §365.070  6. 
and  subdivision  (9)  of  §408.260  5.?" 

Again,  as  was  the  case  of  the  prior  inquiry,  although  the  various 
elements  going  together  to  make  up  the  "deferred  payment  price"  or 
the  "time  sale  price"  may  be  labeled  in  different  ways  and  treated 
somewhat  differently  depending  upon  whether  the  disclosure  is  in  ac- 
cordance with  federal  or  state  requirements,  the  sum  of  the  various 
items  will  make  the  same  total  in  either  instance.  Federal  Reserve 
Regulation  Z,  §226. 8(c)(8)  defines  "deferred  payment  price"  to  be 
the  cash  price,  plus  the  finance  charge,  plus  all  other  charges  which 
are  included  in  the  amount  financed  but  which  are  not  part  of  the 
finance  charge.  Under  §408.250(13)  and  §365.020(15),  RSMo  Supp. 

1967,  "time  sale  price"  means  the  total  of  the  cash  sale  price  of 
the  item  sold,  the  amount  included  for  any  insurance  and  other  bene- 
fits separately  identified,  official  fees,  and  the  time  charge  or 
time  price  differential.  Therefore,  it  is  the  view  of  this  office 
that  on  any  particular  loan  or  sale,  compliance  with  the  federal 
requirement  as  to  statement  of  the  "deferred  payment  price"  is  com- 
patible with  the  Missouri  statutory  requirement  that  the  "time  sale 
price"  be  disclosed. 

The  next  question  is: 

"Are  there  any  terms  in  the  third  column  [of  the 
sheet  attached  to  the  request]  which  would  not 
satisfy  the  similar  disclosure  requirements  of 
the  'motor  vehicle  time  sales  act'  or  the  're- 
tail credit  sales  act'?" 

The  terms  in  the  third  column  referred  to  in  the  question  are 
some  of  the  federally  required  terms.  It  is  the  view  of  this  office 
that  there  are  substantive  differences  in  some  of  these  terms,  and 
thus  the  related  Missouri  requirements  are  inconsistent.  Consider 
first  the  federal  term  "cash  price"  and  the  corresponding  state 
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term  "cash  sale  price."  Elements  of  "cash  price"  are  set  forth  in 
Federal  Reserve  Regulation  Z,  §226.2(1),  34  Fed.  Reg.  2003  (1969), 
and  may  Include  taxes  to  the  extent  Imposed  on  the  cash  sale  "but 
shall  not  include  any  other  charges  of  the  types  described  in  §226. 4." 
Among  the  items  included  in  the  charges  described  in  §226.4,  the 
section  prescribing  elements  of  the  finance  charge,  are:  fees  and 
charges  paid  to  public  officials,  license  fees,  registration  fees, 
and  certificate  of  title;  and  in  real  property  transactions,  fees 
or  premiums  for  title  examination,  abstract  of  title,  and  title  in- 
surance. "Cash  sale  price"  is  defined  in  §408.250(9),  RSIio  Supp. 

1967,  Laws  1961  p.  638  §2,  and  the  statute  provides  official  fees 
may  be  included  and,  where  real  property  is  involved,  reasonable 
fees  and  costs  actually  to  be  paid  for  construction  permits  and 
similar  fees,  the  services  of  an  attorney  and  any  title  search  and 
title  insurance.  The  definition  of  "cash  sale  price"  under  §365.020(1), 
RSMo  Supp.  1967,  Laws  1963  p.  466  §2,  includes  registration,  certi- 
ficate of  title,  license,  and  other  fees.  It  appears  that  items 
which  the  Missouri  statutes  contemplate  being  categorized  under  the 
heading  "cash  sale  price"  are  items  which  the  federal  law  categorizes 
under  "finance  charge"  or  "other  charges."  In  making  the  federal 
disclosure  these  items  will  not  appear  in  "cash  price." 

The  question  next  arises  as  to  the  proper  application  under 
Missouri  law  of  the  provision  that  official  fees  "may " be  included 
in  "cash  sale  price."  It  Is  the  opinion  of  this  office  that  any 
amounts  required  by  §408.260-5(5),  RSMo  Supp.  1967,  to  be  disclosed 
as  "official  fees"  cannot  be  included  as  an  element  in  the  casn 
sale  price.  Such  amounts  must  be  disclosed  under  the  separate  cate- 
gory and  their  inclusion  in  the  basic  cash  sale  price  would  result 
in  a double  addition  of  the  amounts  in  making  the  final  calculation 
of  the  time  sale  price. 

For  the  remaining  items,  it  is  apparent  that  the  method  of 
handling  these  elements  under  the  Missouri  statutes  is  contrary  to 
the  method  expressly  directed  by  federal  law.  There  is  also  the 
danger  that  disclosures  complying  with  the  federal  requirements 
will  be  viewed  as  falling  short  of  compliance  with  the  spirit  and 
intent  of  the  Missouri  statutes. 

This  latter  problem  arises  in  the  matter  of  down  payment  and 
trade-in.  The  federal  disclosure  provisions  regarding  trade-in  do 
not  require  any  description  of  the  property  traded  In.  Federal 
Reserve  Regulation  Z,  §226 . 8 (c ) ( 2 ) , 34  Fed.  Reg.  2008  (1969),  15 
U.S.C.,  §1638(2),  while  the  Missouri  provisions  for  both  the  motor 
vehicle  contracts  and  retail  time  contracts  require  "a  brief  description 
of  the  goods  traded  in,"  §365.070-6(2),  RSMo  Supp.  1967,  Laws  1963 
p.  466  §7;  §408.260-5  (2),  RSMo  Supp.  1967,  Laws  1965  p.  95  §2. 

Thus  mere  conformity  in  this  regard  with  the  federal  requirement 
would  not  satisfy  a substantive  Missouri  disclosure  requirement. 
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In  this  instance,  the  Missouri  law  is  not  superseded  by  the  federal 
provisions  and  a seller  must,  in  addition  to  making  the  federal  dis- 
closures, set  out  the  additional  information  required  by  state  law. 

For  the  reasons  mentioned  previously  with  regard  to  the  elements 
of  "cash  price"  and  "cash  sale  price,"  there  is  the  same  danger  of 
inconsistency  between  the  federal  provisions  and  substantive  Missouri 
requirements  insofar  as  the  terms  "unpaid  balance  of  cash  price" 

(federal  terminology)  and  "the  difference"  (Missouri  terminology) 
are  concerened.  If  there  is  in  fact  a difference  between  the  figures 
for  "cash  sale  price"  and  "cash  price,"  it  is  apparent  that  there 
will  be  a corresponding  difference  in  the  figures  for  "the  difference" 
and  "unpaid  balance  of  cash  price"  because  the  identical  amount  of 
down  payment  and  trade-in  is  deducted  from  "cash  sale  price"  under 
Missouri  law  and  "cash  price"  in  the  federal  scheme. 

The  federal  term  "all  other  charges"  you  have  associated  with 
the  Missouri  requirement  dealing  with  charges  for  insurance  coverage 
and  other  benefits  separately  described.  As  mentioned  previously, 
the  figures  representing  these  items  would  vary  depending  upon  whet- 
her the  disclosure  is  made  in  conformity  with  the  federal  require- 
ments or  in  conformity  with  the  state  requirements.  It  will  be 
recalled  that  "other  charges"  typically  will  not  include  charges 
for  insurance  coverage,  unless  itemized  and  disclosed  to  the  customer, 
this  item  being  part  of  the  "finance  charge."  Additionally,  some 
of  the  items  which,  if  separately  itemized  and  disclosed,  the  federal 
requirements  contemplate  showing  under  the  heading  of  "other  charges" 
include  items  which  the  state  requirements  authorize  to  be  included 
under  the  heading  "cash  sale  price."  e . g. : license,  certificate  of 
title,  and  registration  fees,  see  §365.020(1),  RSMo  Supp.  1967;  title 
Insurance  and  preparation  of  abstract,  see  §408. 250(9),  RSMo  Supp. 

1967.  Official  fees  not  itemized  and  disclosed  are  a part  of  the 
"finance  charge,"  15  U.S.C.,  §l605(d)(l),  see  Federal  Reserve  Re- 
gulation Z,  §226. 4 (a)  and  (b);  under  the  federal  requirements  and 
thus  would  be  given  a treatment  different  from  that  required  in 
Missouri.  In  Missouri  official  fees  are  designated  as  such  and 
disclosed  as  a separate  item,  see  §365.020(6),  RSMo  Supp.  1967, 

Laws  1963  p.  466  §2;  §365.070-6(8),  RSMo  Supp.  1967,  Laws  1963,  p. 

466;  §408.250(10),  RSMo  Supp.  1967.  Laws  1961,  p.  638  §2;  §408. 260-5(5), 
RSMo  Supp.  1967,  Laws  1965,  p.  95  §2. 

As  has  been  previously  mentioned,  the  terms  "unpaid  balance" 
and  "principal  balance"  would  not  necessarily  be  represented  by  the 
same  numerical  figure  due  to  the  differing  methods  of  calculation  and 
assignment  of  cost  figures  used  under  the  Missouri  and  federal  sys- 
tems of  disclosure.  Also  set  forth  above  is  our  conclusion  that 
"finance  charge"  under  the  federal  disclosure  requirements  does  not 
have  the  same  meaning  or  contain  the  same  elements  as  either  "time 
price  differential"  or  "time  charge"  under  state  law. 
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Your  next  specific  question  is: 

"Does  the  use  of  the  term  'previous  balance', 
which  is  defined  in  §226. 7(b)  (1)  as  being  'the 
outstanding  balance  in  the  account  at  the  begin- 
ning of  the  billing  cycle',  and  the  term  'new 
balance',  which  is  defined  in  §226. 7(b)  (9)  as 
being  'the  outstanding  balance  in  the  account 
on  the  closing  date  of  the  billing  cycle',  satisfy 
the  requirements  of  §408.290  2.  (1)  which  calls 
for  disclosure  of  'the  total  unpaid  balance 
under  the  retail  charge  agreement  at  the  begin- 
ning and  end  of  the  period'?" 

It  is  the  view  of  this  office  that  compliance  with  the  federal  re- 
quirement in  this  regard  is  consistent  with  the  corresponding  state 
requirements,  for  the  reason  that  the  numerical  information  disclosed 
in  complying  with  the  federal  requirements  will  be  precisely  the  same 
numerical  information  which  the  state  statute  requires. 

Your  next  question  is: 

"Will  the  use  of  the  federally  required  term 
'finance  charge'  satisfy  the  state  require- 
ment of  §408.290  2(4)  for  disclosure  of  'the 
amount  of  the  time  charge'?" 

As  mentioned  previously,  the  federal  term  "finance  charge"  may 
contain  elements  considerably  different  from  that  contemplated  by 
the  state  term  "time  charge,"  and  thus  the  various  terms  may  be  re- 
presented by  different  figures  depending  upon  whether  certain  elements 
are  involved  in  a given  transaction  or  not,  e. g, , insurance.  Re- 
tail charge  agreements  may  well  represent  a situation  where  the 
various  "elements"  in  addition  to  the  price  marked  on  an  item  are 
relatively  few.  If  the  only  elements  are  a charge  for  interest  and 
a charge  for  the  service  of  extending  credit,  the  total  figures  in- 
volved under  either  the  federal  "finance  charge"  or  the  state  "time 
charge"  would  be  identical.  As  other  elements  are  added  which  are 
allocated  differently  under  the  two  systems  of  disclosure,  then  pro- 
blems of  nonconformity  arise  in  this  area, 

The  next  question  is: 

"Does  the  use  of  the  term  'amount  financed'  as 
required  by  §226. 8(d)(1)  satisfy  the  require- 
mentof  §408.130  1.(5)  which  calls  for  'the 
principal  amount  of  the  loan,  excluding  interest'?" 

It  is  the  view  of  this  office  that  the  terms  are  not  necessarily 
interchangeable.  "Amount  financed"  in  the  federal  requirements 
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does  not  include  premiums  for  insurance,  the  latter  figure  being 
included  instead  in  the  "finance  charge,"  Federal  Reserve  Regulation 
Z,  §§226.4(5)  and  (6);  226.8(d)(1),  34  Fed.  Reg.  2008  (1969).  §367. 
170,  RSMo  1959,  provides,  "...  Insurance  premiums  shall  not  be 
considered  as  interest,  service  charges  or  fees  in  connection  with 
any  loan.  . . ."  §408.130-1(5),  RSMo  Supp.  1967,  requires  that  "The 
principal  amount  of  the  loan  excluding  interest;"  be  disclosed. 

Thus  where  insurance  is  required,  the  figure  which  represents  the 
"principal  amount  of  the  loan,"  under  the  Missouri  requirement,  may 
well  differ  from  the  figure  which  represents  the  "amount  financed." 

The  final  question  is: 

"Does  the  disclosure  of  the  dollar  amount  called 
'finance  charge'  and  the  interest  rate  called 
'annual  percentage  rate'  as  required  by  Regula- 
tion Z satisfy  the  requirement  of  'the  rate  or 
amount  of  interest  as  the  contract  may  provide' 

[§408.130  1.  (6)]?" 

It  is  the  view  of  this  office  that  the  federally  required  disclosure 
in  this  regard  is  not  necessarily  the  equivalent  of  the  state  dis- 
closure requirement  and  therefore  the  federal  requirement  must  pre- 
vail.. As  mentioned  previously,  "finance  charge"  may  include  a number 
of  items  in  addition  to  interest  charges.  Further,  the  "annual  per- 
centage rate"  is  not  a figure  which  reflects  only  interest  charges. 
The  "annual  percentage  rate"  of  "finance  charge"  is  what  is  involved 
in  the  federal  disclosure,  15  U.S.C.,  §1606,  Federal  Reserve  Regu- 
lation Z,  §226.5,  34  Fed.  Reg.  2004,  2017  (1969).  The  elements  and 
calculations  of  the  "annual  percentage  rate"  being  different  from 
the  elements  and  calculations  for  determining  the  "rate  or  amount 
of  interest,"  the  resulting  figures  would  also  differ. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  where  there  is  a con- 
flict between  state  provisions  on  disclosure  of  credit  information 
and  federal  law,  as  set  forth  in  Title  1 of  the  Federal  Consumer 
Credit  Protection  Act,  known  as  the  "Truth  In  Lending  Act,"  and 
"Federal  Reserve  Regulation  Z,"  regulated  extenders  of  credit  in 
Missouri  to  whom  the  federal  law  applies  are  required  only  to  make 
those  disclosures  of  credit  information  required  by  federal  law. 

The  principal  divergencies  between  the  federal  and  the  Missouri 
system  are  in  their  treatment  of  items  such  as  insurance  and  fees 
paid  for  official  acts,  including  registration  and  licensing.  The 
Missouri  scheme  contemplates  that  these  items  be  included  in  the 
principal  balance,  but  under  the  federal  provisions  they  are  con- 
sidered as  part  of  the  charge  for  financing  unless  individually 
itemized. 
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If  a creditor  wishes  to  make  inconsistent  disclosures  as  re- 
quired by  Missouri  law,  he  must  do  so  in  the  manner  prescribed  by 
Federal  Reserve  Regulation  Z,  §226.6(c). 

The  federal  law  supersedes  the  Missouri  law  only  to  the  extent 
of  any  inconsistency,  however,  and  regulated  extenders  of  credit  in 
Missouri  must  comply  with  state  requirements  in  all  other  situations 
An  example  set  forth  above  is  the  Missouri  requirement  that  where  a 
retail  credit  sale  involves  a trade-in,  the  contract  must  include 
"A  brief  description  of  the  goods  traded-in,"  see  §*108.260-5(2), 

RSMo  Supp.  1967;  §365.070-6(2),  RSIio  Supp.  1367;  these  provisions 
do  not  conflict  with  federal  law  and  Missouri  creditors  must  there- 
fore comply  with  them. 

Additionally,  the  requirements  of  the  Missouri  statutes  for 
retail  time  and  installment  contracts  to  contain  a specified  "notice 
to  the  Buyer" — see  §365.070-2,  RSMo  Supp.  1967;  9*100. 260-5,  RSMo 
Supp.  1967 — are  not  superseded  by  federal  lav;  and  thus  remain  in 
full  force  and  effect.  A further  requirement  of  the  Missouri  laws 
which,  by  way  of  example,  must  also  be  complied  v/ith  is  tne  pro- 
vision of  5*108.290-1,  RSMo  Supp.  1967,  that  every  retail  charge 
agreement  shall  be  in  writing  and  shall  be  signed  by  the  retail 
buyer . 

The  foregoing  instances  are  cited  merely  by  way  of  illustra- 
tion and  are  not  meant  to  be  a complete  listing.  Missouri  law  is 
superseded  by  the  federal  law  only  to  the  extent  of  any  actual  in- 
consistency. Furthermore,  one  who  does  not  come  within  the  coverage 
of  the  federal  lav/  must  comply  with  all  applicable  provisions  of 
Missouri  lav/  whether  or  not  they  are  inconsistent  with  federal  lav/. 
For  example,  a Missouri  retail  seller  who  does  not  regularly  extend 
or  arrange  for  the  extention  of  credit,  and  thus  is  not  covered  by 
the  federal  act,  15  U.S.C.,  51602(f),  but  who  makes  a sale  under  a 
retail  time  or  installment  contract  must  comply  with  the  applicable 
Missouri  statutory  scheme  in  full. 

Answers  to  your  specific  questions  are  as  follows: 

1)  Disclosure  of  the  federally  prescribed  "unpaid  balance"  is 
not  always  consistent  with  the  requirements  of  subdivis  ion  (9)  of 
$3o5. 070-6,  and  subdivision  (6)  of  §*108.260-5  (principal  balance). 

2)  Disclosure  of  the  federally  prescribed  "finance  charge"  is 
not  always  consistent  with  subdivision  (10)  of  §365.070-6,  and  sub- 
division (7)  of  §*108.260-5,  which  use  the  terms  "time  price  differen 
tial"  and  "time  charge"  respectively. 

3)  Disclosure  of  the  federally  prescribed  "total  of  payments" 
is  consistent  with  subdivision  (10)  of  §365.070-6,  and  subdivision 
(8)  of  §*108.260-5  which  use  the  term  "time  balance." 
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4)  Disclosure  of  the  federally  prescribed  "deferred  payment 
price"  is  consistent  with  the  requirements  of  subdivision  (12)  of 
§365.070-6  and  subdivision  (9)  of  §408. 260-5  (time  sales  price.) 

5)  There  are  substantive  differences  between  certain  terms 
required  by  Regulation  Z and  related  requirements  of  the  Missouri 
"motor  vehicle  time  sales  act"  and  "retail  credit  sales  act"  which 
make  it  unnecessary  for  a creditor  who  must  make  the  federally  re- 
quired disclosures  to  comply  with  Missouri  law. 

6)  In  retail  charge  agreements,  disclosure  of  the  federally 
prescribed  "previous  balance,"  which  is  defined  in  §226. 7(b)(1) 
as  being  "the  outstanding  balance  in  the  account  at  the  beginning 
of  the  billing  cycle,"  is  compatible  with  the  requirements  of 
§408.290-2(1)  which  calls  for  disclosure  of  "the  total  unpaid  bal- 
ance under  the  retail  charge  agreement  at  the  beginning  and  end  of 
the  period." 

7)  Disclosure  of  the  federally  required  term  "finance  charge" 
is  not  always  consistent  with  the  state  requirement  of  §*108.290-2 
(4)  for  disclosure  of  "the  amount  of  the  time  charge." 

8)  In  small  loan  transactions,  disclosure  of  the  federally 
prescribed  term  "amount  financed"  as  required  by  §226. 8(d)(1)  is 
not  always  consistent  with  the  requirement  of  §408.130-1(5)  which 
calls  for  "the  principal  amount  of  the  loan,  excluding  interest." 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Special  Assistant,  Roger  C.  Bern. 

w Yours  very^truly^ 

JOHN  C.  DANF0RTH 
Attorney  General 
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Answer  by  letter-Craft 


September  17 > 1969 

OPINION  LETTER  NO.  272 


Honorable  C.  W.  Gulley 
Commissioner  of  Finance 
Department  of  Business 
and  Administration 
Jefferson  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Culley: 


FILED 


This  official  opinion  i3  in  response  to  your  request  for  a 
ruling  upon  the  construction  of  ^362.107,  RSKo  1959  relating  to 
separate  banking  facilities.  Your  inquiry  reads  as  follows: 

’’Does  the  use  of  tne  word  ’and*  as  quoted  above 
mean  that  such  facility  must  be  so  constructed 
as  to  permit  walk-up  service  at  a teller’s  win- 
dow and  also  be  so  situated  that  customers  may 
engage  in  the  permitted  banking  transactions 
while  in  their  automobile  at  drive-in  teller's 
windows:  ..." 

Although  you  refer  In  your  letter  to  other  questions  which  have 
arisen,  I understand  from  our  conference  that  your  request  for  an 
opinion  Is  limited  to  the  question  quoted  above. 

Section  362.107  provides  in  part: 

"1.  Purpose  of  the  section.  It  is  in  tne  public 
Interest  that  banking  institutions  be  permitted 
to  provide  convenient  banking  service  for  the 
large  proportion  of  people  who  must  come  to  their 
banks  by  automobile.  In  many  communities  banking 
institutions  are  so  located  a3  to  prevent  the 
establishment  of  convenient  facilities  for  auto- 
mobile banking  at  locations  attached  to  or  imme- 
diately adjacent  to  their  banking  house.  It  is 
therefore  in  the  interest  of  all  the  general 
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?ublic  that  banking  Institutions  be  permitted 
o provide  automobile  banking  service  at  one  con- 
veniently located  facility,  separate  and  apart 
from  its  banking  house. 

’’2.  (1)  Anything  in  sections  362. 10$  «>r 

363.170,  RSMo,  or  in  any  other  lav/  of  tnis 
state  to  the  contrary  notwithstanding,  every 
bank  and  every  trust  company  organized  under 
the  lav/3  of  thi3  state  which  nas  the  corporate 
power  to  receive  deposits  shall  have  the  right 
to,  and  may,  upon  compliance  with  tiii3  section, 
maintain  and  operate  separate  and  apart  from 
its  banking  house  one  facility  for  drive-in  and 
walk-up  service,  whereat  checks  may  be  paid, 
deposits  received,  deposits  withdrawn,  and 
change  made  only." 

This  section  must  be  read  in  conjunction  with  §362.105,  HS.fo 
1959  (1967  Rupp.)  which  sets  forth  the  powers  and  authority  of  bank3 
and  trust  companies.  This  section  provides: 

"1.  Every  bank  and  trust  company  created  under 
the  laws  under  this  state  may: 

"(1)  . . . provided,  however,  that  no  bank  or 
trust  company  shall  maintain  in  this  state  a 
branch  bank  or  trust  company,  or  receive  de- 
posits or  pay  checks  except  in  its  own  banking 
house  or  as  provided  in  section  362.107;'' 

It  is  apparent  from  these  two  sections  that  the  general  assembly 
has  not  repealed  the  prohibition  contained  in  §362.107  against  branch 
banking.  Rather,  it  has  made  clear  in  §362.107(1)  that  the  purpose 
of  this  section  i3  to  allow  banking  institutions  to  provide  a facility 
which  is  designed  for  the  convenience  for  those  persons  wno  wish  to 
utilize  the  facilities  of  a banking  institution  by  driving  to  the 
institution  in  their  automobile.  Consistent  with  this  purpose,  § 
362.107(2)  allows  the  banking  institutions  governed  by  thi3  section 
to: 


".  . . maintain  and  operate  separate  and  apart 
from  its  banking  house  one  facility  for  drive- 
in  and  walk-up  service,  ..." 


By  §362.107(3)  any  bank  or  trust  company  which  desires  to  operate 
a facility  pursuant  to  §362.107  mu3t  apply  to  the  Commissioner  of 
Finance  for  authority  to  maintain  and  operate  such  a facility. 
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It  seem3  apparent  from  an  examination  of  these  two  sections 
that  a banking  institution  although  not  permitted  to  establish  a 
branch  bank,  may  establish  a facility  which  i3  designed  primarily 
for  the  convenience  of  the  automobile  driving  public.  The  phrase 
"one  facility  for  drive-in  and  walk-up  service"  should  be  interpreted 
consistent  with  the  basic  purpose  of  the  act.  Therefore,  the  Act 
requires  that  the  facility  must  be  primarily  designed  to  serve  those 
persons  who  come  to  the  bank  by  automobile.  The  use  of  the  phrase 
!!  walk-up"  makes  clear  that  the  banking  institution  need  not  refuse 
to  provide  the  services  outlined  in  5362.107  merely  because  a pro- 
spective customer  has  left  hi3  automobile  and  walked  to  the  bank. 

The  use  of  the  word  "and"  in  the  phrase  "drive-in  and  walk-up 
service"  means  that  the  commissioner  may  approve  a facility  which 
has  either  "drive-in"  service  or  "walk-up"  service  so  long  as  the 
facility  is  designed  for  the  automobile  driving  public.  Although 
the  facility  must  be  constructed  in  such  a way  as  to  serve  the  auto- 
mobile driving  public,  it  is  not  likely  that  the  legislature  Intended 
to  rigidly  control  the  type  of  facility  to  be  constructed.  If  a 
bank  offers  only  a walk-up  service,  it  is  merely  using  a portion 
rather  than  all  of  the  authority  granted.  Where  a facility  serves 
the  automobile  driving  public  by  offering  convenient  parking  and  im- 
mediate access  to  a public  way,  the  fact  that  the  facility  does  not 
have  a drive-in  window  would  not  require  the  commissioner  to  deny 
the  application. 

Therefore,  it  is  the  opinion  of  this  office  that  the  word  "and" 
means  and/or  and  the  commissioner  may  approve  a facility  which  has 
either  drive-in  service  or  walk-up  service  or  both. 

Yours  very  truly. 


JOHN  C.  DA  NF  ORTH 
Attorney  General 
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ARREST:  Members  of  the  Missouri  State  High- 

HIGHWAY  PATROL:  way  Patrol,  with  the  exception  of 

MOTOR  VEHICLES:  the  director  of  radio  and  radio 

personnel,  are  authorized  by  Sec- 
tions 43.195  and  564.443,  RSMo  Supp.  1967,  to  arrest  without  a 
warrant  for  a misdemeanor  not  committed  in  their  presence,  upon 
reasonable  grounds,  for  the  offenses  mentioned  in  these  statutes. 

The  one  and  one-half  hour  limitation  Imposed  by  Section  564.443, 
RSMo  Supp.  1967,  does  apply  to  arrests  for  violations  of  Section 
564.440,  RSMo  Supp.  1967  (driving  while  intoxicated)  but  does  not 
apply  to  arrests  for  all  other  motor  vehicle  law  violations  under 
Section  43.195,  RSMo  Supp.  1967. 


OPINION  NO.  273 


June  26,  1969 


Honorable  Thomas  I.  Osborne 
Prosecuting  Attorney 
Audrain  County 
Mexico,  Missouri  65265 

Dear  Mr.  Osborne: 

This  is  in  reply  to  your  request  for  an  official  opinion  of 
this  office  concerning  the  two  following  related  question,  the 
first  reading  as  follows: 

"Can  a Missouri  State  Highway  Patrolman  arrest 
without  warrant,  for  a traffic  violation  com- 
mitted on  the  public  highways,  such  as  speeding, 
when  the  offense  was  not  committed  in  the  pa- 
trolman's presence,  but  was  reported  to  him 
by  a private  citizen  at  a later  time  and  in 
such  detail  and  manner  that  the  patrolman  did 
have  reasonable  grounds  to  believe  that  an  of- 
fense had  in  fact  been  committed?" 

The  general  power  of  arrest  of  a highway  patrolman  is  granted 
by  Section  43.190,  RSMo  1959,  which  reads  as  follows: 

"The  members  of  the  patrol,  with  the  exception 
of  the  director  of  radio  and  radio  personnel, 
are  hereby  declared  to  be  officers  of  the  state 
of  Missouri  and  shall  be  so  deemed  and  taken 
in  all  courts  having  jurisdiction  of  offenses 
against  the  laws  of  this  state.  The  members 
of  the  patrol  shall  have  the  powers  now  or 
hereafter  vested  by  law  in  peace  officers 
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except  the  serving  or  execution  of  civil  pro- 
cess. The  members  of  the  patrol  shall  have 
authority  to  arrest  without  writ,  rule,  order 
or  process  any  person  detected  by  him  in  the 
act  of  violating  any  law  of  this  state.  When 
a member  of  the  patrol  is  in  pursuit  of  a 
violator  or  suspected  violator  and  is  unable 
to  arrest  such  violator  or  suspected  violator 
within  the  limits  of  the  district  or  territory 
over  which  the  jurisdiction  of  such  member 
of  the  patrol  extends,  he  shall  be  and  is  here- 
by authorized  to  continue  in  pursuit  of  such 
violator  or  suspected  violator  into  whatever 
part  of  this  state  may  be  reasonably  neces- 
sary to  effect  the  apprehension  and  arrest  of 
the  same  and  to  arrest  such  violator  or  sus- 
pected violator  wherever  he  may  be  overtaken." 

Thus,  a highway  patrolman  has  the  same  powers  generally  ex- 
ercised by  peace  officers  in  Missouri.  The  general  rule  in  Missouri 
concerning  arrest  is  that  where  a felony  has  been  committed  a 
peace  officer  has  the  right  without  a warrant  to  arrest  upon  in- 
formation or  reasonable  ground  to  believe  that  the  person  arrested 
has  committed  a crime.  State  v.  Gartland,  Mo.,  263  S.W.  165.  A 
peace  officer  has  no  authority  at  common  law  to  arrest  without  a 
warrant  for  a misdemeanor  unless  committed  in  the  officer's  pre- 
sence. Gartland,  l.c.  169.  However,  a peace  officer  may  be  au- 
thorized by  statute  to  arrest  without  a warrant  for  a misdemeanor 
not  committed  in  his  presence.  Gartland,  l.c.  169. 

It  is  our  opinion  that  Sections  43.195  and  564.443,  RSMo  Supp. 
1967,  authorize  members  of  the  highway  patrol  to  arrest  without 
a warrant  for  a misdemeanor  not  committed  in  their  presence  upon 
reasonable  grounds,  for  the  offenses  mentioned  in  these  statutes. 

Section  43.195  reads  as  follows: 

"Any  member  of  the  Missouri  state  highway  patrol 
may  arrest  on  view,  and  without  a warrant,  any 
person  he  sees  violating  or  whom  he  has  reason- 
able grounds  to  believe  has  violated  any  law  of 
this  state  relating  to  the  operation  of  motor 
vehicles . " 

Section  564.443  reads  as  follows: 

"An  arrest  without  a warrant  by  a peace  officer 
including  a uniformed  member  of  the  state  high- 
way patrol,  for  a violation  of  section  564.440 
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is  lawful  whenever  the  arresting  officer  has 
reasonable  grounds  to  believe  that  the  person 
to  be  arrested  has  violated  the  section,  whether 
or  not  the  violation  occurred  in  the  presence 
of  the  arresting  officer;  provided,  however, 
that  any  such  arrest  without  warrant  must  be 
made  within  one  and  one-half  hours  after  such 
claimed  violation  occurred." 

Section  564.440,  RSMo  Supp.  1967 , reads  as  follows: 

"No  person  shall  operate  a motor  vehicle  while 
in  an  intoxicated  condition.  Any  person  who 
violates  the  provisions  of  this  section  shall 
be  deemed  guilty  of  a misdemeanor  on  convic- 
tion for  the  first  two  violations  thereof,  and 
a felony  on  conviction  for  the  third  and  sub- 
sequent violations  thereof,  and,  on  conviction 
thereof,  be  punished  as  follows: 

"(1)  For  the  first  offense,  by  a fine  of  not 
less  than  one  hundred  dollars  or  by  imprison- 
ment in  the  county  Jail  for  a term  not  exceed- 
ing six  months,  or  by  both  such  fine  and  im- 
prisonment; 

"(2)  For  the  second  offense,  by  confinement 
in  the  county  Jail  for  a term  of  not  less  than 
fifteen  days  and  not  exceeding  one  year; 

"(3)  For  the  third  and  subsequent  offenses, 
by  confinement  in  the  county  Jail  for  a term 
of  not  less  than  ninety  days  and  not  more  than 
one  year  or  by  imprisonment  by  the  department 
of  corrections  for  a term  of  not  less  than  two 
years  and  not  exceeding  five  years. 

"Evidence  of  prior  convictions  shall  be  heard 
and  determined  by  the  trial  court,  out  of  the 
hearing  of  the  Jury,  prior  to  the  submission 
of  the  case  to  the  Jury,  and  the  court  shall 
enter  its  findings  thereon." 

Your  second  question  relates  to  Section  564.443  and  reads  as 
follows : 


"Also  Section  564.443  makes  mention  of  arrest 
by  a patrolman  without  a warrant  for  driving 
while  intoxicated,  if  done  within  an  hour  and 
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a half  of  the  offense.  This  might  well  not 
be  a limitation  upon  the  construction  of  sec- 
tion 43.195*  since  564.443  was  enacted  in  1963, 
and  section  43.195  was  enacted  in  1965." 

We  understand  the  question  to  be  whether  the  one  and  one-half 
hour  limitation  applies  to  both  sections,  or  to  neither  section,  or 
to  either  of  the  two. 

It  is  our  opinion  that  the  one  and  one-half  hour  limitation 
does  apply  to  Section  564.443  but  does  not  apply  to  Section  43.195. 
This  is  because  Section  564.443  is  specific  and  only  applies  to 
violations  of  Section  564.440  (driving  while  intoxicated)  while 
Section  43.195  applies  to  any  violation  relating  to  the  operation 
of  motor  vehicles.  Therefore,  the  rule  of  statutory  construction 
that  a special  statute  on  the  same  subject  controls  regardless  of 
the  time  when  a general  statute  was  enacted  applies  here.  United 
States  v.  Hess,  71  F.2d  78;  State  ex  rel.  Monler  v.  Crawford,  303 
Mo.  6521,  262  S.W.  341.  Accordingly,  the  one  and  one-half  hour 
limitation  applies  to  arrests  for  driving  while  intoxicated  but 
does  not  apply  to  arrests  for  all  other  motor  vehicle  law  viola- 
tions . 


CONCLUSION 


It  Is  the  opinion  of  this  office  that: 

1.  Members  of  the  Missouri  State  Highway  Patrol,  with  the 
exception  of  the  director  of  radio  and  radio  personnel,  are  au- 
thorized by  Sections  43.195  and  564.443,  RSMo  Supp.  1967,  to 
arrest  without  a warrant  for  a misdemeanor  not  committed  in  their 
presence,  upon  reasonable  grounds,  for  the  offenses  mentioned  in 
these  statutes. 

2.  The  one  and  one-half  hour  limitation  imposed  by  Section 
564.443,  RSMo  Supp.  1967,  does  apply  to  arrests  for  violations  of 
Section  564.440,  RSMo  Supp.  1967  (driving  while  intoxicated)  but 
does  not  apply  to  arrests  for  all  other  motor  vehicle  law  viola- 
tions under  Section  43.195,  RSMo  Supp.  1967. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Walter  W.  Nowotny,  Jr. 


JOHN  C.  DANFORTH 
Attorney  General 
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Answer  by  letter-VJieler 


August  22,  1969 


OPINION  LETTER  NO.  27 4 


Mr.  Howard  L.  ^cFadden 
General  Counsel 
Department  of  Corrections 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  MoUftidden: 

This  is  in  response  to  your  request  for  an  official  opinion 
from  thi3  office  construing  the  extradition  statutes  of  Missouri 
with  respect  to  the  interstate  transfer  of  convicts  for  trial  pur- 
suant to  an  executive  agreement.  In  your  letter,  you  Indicated 
that  your  request  revolved  around  the  following  facts: 

“The  District  Court  of  Washington  County . 

Nebraska,  has  Issued  an  order  to  the  Superin- 
tendent of  the  Training  Center  for  Men  at 
Moberly  to  render  up  an  inmate  of  that  insti- 
tution for  trial  in  Nebraska,  stating  that  the 
inmate  shall  be  returned  to  the  Training  Center 
on  completion  of  the  trial; 

"Authorities  at  California's  Fblsom  Prison  are 
holding  Michael  Novogradac  to  3erve  California 
sentences . He  is  an  escapee  from  the  Training 
Center  for  Men  at  Moberly  and  is  wanted  here 
both  for  the  purpose  of  continuing  his  unfinished 
sentences  and  prosecution  for  the  escape.  Ap- 
parently, the  California  authorities  under  a 
California  Supreme  Court  ruling  (In  re  Stoliker, 
ti'J  Cal.  2d  75)  are  required  to  make  such  indivi- 
duals available  for  trial  and  concurrent  service 
of  sentences  in  other  states.  They  are  prenared 
to  release  the  man  to  the  State  of  Missouri  on 
the  condition  that  he  be  returned  to  them  if  his 
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sentences  here  expire  prior  to  the  termination 
of  his  California  sentences.” 

With  respect  to  the  above  facts,  you  ask  the  following  questions: 

"Does  section  5*13.051  RSMo.  1959  apply  in  either 
of  these  cases?  (assuming  that  the  State  of 
Nebraska  makes  a orooer  demand  through  Its  Gover- 
nor on  the  Governor  of  Missouri) 

,!If  Novogradac  is  at  any  time  to  be  returned 
to  the  State  of  California,  would  this  have 
to  be  accomplished  on  an  extradition  warrant 
of  our  Governor?  In  that  case,  would  the  sub- 
ject be  entitled  to  Invoke  the  provisions  of 
section  5*13.101  RSMo.  1959? 

"Would  Missouri  correctional  authorities  be 
subject  to  the  penalties  set  out  In  section 
5*18.111  RSMo.  1959  if  they  were  to  deliver 
Hovogradac  into  the  hands  of  the  California 
authorities  on  the  termination  of  his  time 
without  affording  him  the  rights  under  5*13.101 
RSMo.  1959?” 

In  another  letter,  you  raised  the  following  additional  questions: 

"1.  If  Novogradac  is  entitled  to  a habeas  cor- 
pus hearing  before  his  return  tc  the  California 
authorities  under  Section  5*18.101,  RSMo  1959, 
could  he  effectively  raise  the  point  that  he 
is  not  a fugitive  in  that  he  was  transported 
involuntarily  from  California  to  Missouri  and, 
therefore,  is  not  extraditable  back  to  California? 

"2.  If  Missouri,  pursuant  to  an  executive  agree- 
ment, transports  a prisoner  to  another  state 
for  trial  before  completion  of  his  Missouri  sen- 
tence, can  this  prisoner  later  fight  return  to 
the  State  of  Missouri  upon  the  grounds  that  he 
was  not  a fugitive  in  that  he  left  under  legal 
compulsion  and  is,  therefore,  not  subject  to 
extradition? " 

Section  5*13.051,  subsection  1,  RSMo  1959,  provides: 

:1.  When  it  i3  desired  to  have  returned  to  this 
state  a person  charged  in  this  state  with  a crime, 
and  such  person  is  imprisoned  or  is  held  under 
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criminal  proceedings  then  rending  against  him 
in  another  3tate,  the  governor  of  this  state  may 
agree  with  the  executive  authority  of  such  other 
state  for  the  extradition  of  such  person  before 
the  conclusion  of  such  proceedings  or  his  term 
of  sentence  in  such  other  state,  unon  condition 
that  such  person  be  returned  to  such  other  state 
at  the  expense  of  thi3  state  a3  soon  as  the  pro- 
secution In  this  state  is  terminated.” 

It  is  clear  then  that  under  the  terms  of  thi3  statute  Michael 
Novogradac  can  be  extradited  from  California  for  trial  In  this 
state  under  the  terms  and  conditions  set  forth  therein. 

Also,  it  1 3 our  view  that  Section  543.051,  subsection  1,  au- 
thorizes the  return  of  Novogradac  to  California  on  termination  of 
prosecution  in  this  state  pursuant  to  an  executive  agreement  with- 
out the  formality  of  a demand  from  the  Governor  of  California  and 
the  issuance  of  a governor's  warrant  In  response  thereto.  This 
being  so,  the  provisions  of  Section  5*13.010  are  not  applicable. 
Section  5*18.101  only  applies  in  those  instances  where  a person  is 
to  be  delivered  to  an  agent  of  a demanding  state  under  the  governor's 
warrant  of  arrest  Issued  pursuant  to  Section  5*18.071,  RSMo  1959. 

In  adopting  this  view,  we  note  with  approval  the  following  language 
from  the  case  of  Walsh  v.  State  ex  rel.  Eyman,  450  P.2d  392,  39G  , 
(Ariz.  1969): 


".  . .The  executive  agreement  between  the  Gover- 
nors of  Arizona  and  California  was  a part  of  the 
original  extradition  proceedings  and  petitioners 
return  to  Arizona  pursuant  to  that  agreement 
made  It  unnecessary  to  initiate  new  proceedings 
in  California  for  purposes  of  returning  petitioners 
to  Arizona.  Any  objections  to  the  condition  in 
the  agreement  for  the  return  of  petitioners  to 
Arizona  could  have  been  raised  in  the  original 
extradition  proceedings  in  Arizona,  and  it  would 
unnecessarily  encumber  the  extradition  process 
to  require  an  additional  hearing  In  California 
to  present  a second  opportunity  to  test  the 
validity  of  the  condition  for  petitioners  return.” 

With  respect  to  the  other  fact  situation  mentioned  in  your 
opinion  request,  it  is  our  opinion  that  the  Governors  of  Nebraska 
and  Missouri  could  enter  Into  an  executive  agreement  whereby  an  in- 
mate of  the  Training  Center  for  Men  at  Moberly  could  be  returned  to 
Nebraska  for  trial  upon  the  condition  that  he  be  returned  to  this 
state  at  the  expense  of  Nebraska  as  soon  as  the  prosecution  In  Nebraska 
was  terminated.  Section  29-733,  Revised  Statutes  of  Nebraska  1943 
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is  identical  to  our  Section  5*18.051  and  therefore  authorises  the 
chief  executive  of  the  State  of  Nebraska  to  enter  into  executive 
agreements  of  this  type.  However,  before  reaching  an  executive 
agreement,  the  Governor  of  Nebraska  must  make  a formal  request  for 
the  extradition  of  the  convict  involved.  The  convict  can  be  re- 
leased to  the  Nebraska  authorities  only  upon  the  governor's  warrant 
of  arrest  issued  pursuant  to  Section  5*18.071  and  only  after  the 
convict  has  been  accorded  the  opportunity  to  test  the  legality  of 
the  governor's  warrant  of  arrest  pursuant  to  Section  5*18.101.  See 
People  ex  rel.  Lehman  v.  Frye,  220  >T.E.2d  235,  236-237  (111.  1966) 
wherein  the  Illinois  Supreme  Court  held  that  e prisoner  was  entitled 
to  a habeas  corpus  hearing  before  he  could  be  taken  from  Illinois 
to  Iowa  for  trial  pursuant  to  an  executive  agreement. 

Since  it  is  our  view  that  prisoners  being  returned  to  the  state 
where  they  were  initially  imprisoned  pursuant  to  aneexecutive  agree- 
ment do  not  come  within  the  provisions  of  Section  5*18.101,  RSMo  or 
Section  29-738,  Revised  Statutes  of  Nebraska  which  is  Identical  to 
Section  5*18.101,  RSMo,  it  will  not  be  necessary  to  discuss  the  ques- 
tions raised  in  your  subsequent  letter. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


July  l,  1969 


FI  LED 
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Opinion  Letter  No.  275 
Answered  by  L.  J.  Gardner 


Honorable  Bari  L.  Schlef 
State  Representative 
1672  Maldon  Lane 
Dellwood,  Missouri  63136 

Dear  Representative  Schlef: 

This  is  in  answer  to  your  question  whether  an  alderman  of  a 
fourth  class  city  is  entitled  to  any  increase  in  pay  during  his 
term  of  office. 

Section  79*270,  RSMo,  is  as  follows: 

"The  board  of  aldermen  shall  have  power  to  fix 
the  compensation  of  all  the  officers  and  employees 
of  the  city,  by  ordinance.  But  the  salary  of  an 
officer  shall  not  be  changed  durinc  the  time  for 
which  he  was  elected  or  appointed. 

Section  79*270  may  be  said  to  implement  Article  VII,  Section 
13  of  the  Missouri  Constitution,  which  reads  as  follows: 

"The  compensation  of  state,  county  and  municipal 
officers  shall  not  be  increased  during  the  term 
of  office:  nor  shall  the  term  of  any  officer  be 
extended. " 


Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 


Answered  by  Letter  - Wleler 


June  5,  1969 


FILED 
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OPINION  LfcTTBK  NO.  277 


Honors ble  Max  13.  Benne 
Prosecuting  Attorney 
Holt  County  Courthouse 
Oregon,  Missouri  6M73 

Cear  Mr.  Benne : 

This  is  in  response  to  your  request  for  an  opinion  f rox  this 
office  concerning  the  lawfulness  of  dumping  trash  on  the  levees 
of  levee  and  drainage  districts.  Your  immediate  question  was 
whether  Lection  *,  FSMo  Supp.  1967,  applies.  Section  >, 

subsection  1,  provides: 

1.  Ho  person  snail  throw  or  place,  or  cause 
to  be  thrown  or  placed,  any  glass,  glass 
bottles,  wire,  nails,  tacks,  hedge,  cans, 
garbage,  trash,  refuse,  or  rubbish  of  any 
kind,  nature,  or  description  on  the  right  of 
way  of  any  public  road  or  state  highway  or 
on  the  navigable  waters  of  this  state  or  on 
the  banks  of  any  na  viable  a trees,  or  on  any 
land  or  water  owned,  operated  or  leased  by 
the  state,  any  board,  department,  agency  or 
commission  thereof,  or  any  political  sub- 
division thereof.'  (Emphasis  aided)' 

It  is  our  opinion  that  a levee  or  drains.;#  district  la  a polltl 
cal  subdivision  within  the  mean  In  ; of  this  section.  See  Opinion 
Ho.  15.  Issued  November  22,  1955,  to  the  Honorable  L.C.  Carpenter 
and  Opinion  No.  31&#  issued  August  1,  l>6c,  to  the  Honorable  Bernard 
'* . Gorman  holding  that  levee  and  drainage  districts  are  political 
subdivisions  for  the  purpose  of  entering  into  agreements  with  levee 
districts  from  other  states  and  authorised  agencies  of  the  United 
States  (copies  enclosed). 
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Also  not*  Article  X,  Section  15,  Jon* tl tut Ion  of  Missouri 
1945,  which  states  that  l*ve*  and  drainage  districts  are  political 
sub.ll/lslonr  for  the  purpose  of  taxing.  Therefore,  It  is  our 
opinion  that  Section  564 . hi *>  applies  to  the  dumping  of  tresh  on 
lands  or  waters  owned,  operoted  or  leased  by  levee  or  drainage 
district*. 


Youra  very  truly. 


JOHN  C.  QAB/OHTH 
Attorney  General 


Enos:  Opinion  So.  15 

Carpenter,  11/22/55 

Opinion  Mo.  31b 
Gorman,  8A/08 


STATE  AUDITOR: 

STATE  TREASURER: 
DEPARTMENT  OF  REVENUE: 


The  State  Auditor  is  required  under 
law  to  audit  the  Office  of  the  State 
Treasurer  at  least  once  annually  and 
is  required  to  examine  and  post-audit 
the  Department  of  Revenue  not  less 
than  once  every  two  years . 


OPINION  NO.  279 


June  26,  1969 


Honorable  Frank  Bild 
State  Representative 
*»7th  District 
Room  2031 

State  Capitol  Building 
Jefferson  City,  Missouri  65101 


Dear  Representative  Bild: 

This  official  opinion  is  issued  In  response  to  the  request  con 
tained  in  your  recent  letter. 


The  question  presented  is: 

How  often  is  the  State  Auditor  required,  under 
law,  to  audit  the  Department  of  Revenue  and  the 
Office  of  the  State  Treasurer? 


Article  IV,  Section  13,  of  the  Constitution  of  Missouri  provides 
that  the  State  Auditor: 

"*  * *Shall  * * * post-audit  the  accounts  of 
all  state  agencies  and  audit  the  treasury  at 
least  once  annually.  He  shall  make  all  other 
audits  and  Investigations  required  by  law, 
and  shall  make  an  annual  report  to  the  governor 
and  general  assembly.*  * *" 

The  constitutional  language  has  been  incorporated  in  the  statute. 
Section  29.200,  RSMo  Supp.  1967,  states: 

"The  state  auditor  shall  post-audit  the  accounts 
of  all  state  agencies  and  audit  the  treasury  at 
least  once  annually.  Once  every  two  years,  and 
when  he  deems  it  necessary,  proper  or  expedient, 
the  state  auditor  shall  examine  and  post-audit 
the  accounts  of  all  appointive  officers  of  the 
state  and  of  institutions  supported  in  whole 
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or  in  part  by  the  state.  He  shall  audit  any 
executive  department  or  agency  of  the  state 
upon  request  of  the  governor. :| 

The  constitutional  provision  and  the  statute  refer  to  a "post- 
audit" of  all  "state  agencies"  and  an  "audit”  of  the  "treasury"  and 
each  is  considered  separately  with  respect  to  the  frequency  of 
attention.  Both  the  Department  of  Revenue  and  the  Treasury  are  "state 
agencies"  and  the  fact  the  framers  of  the  constitution  and  the  leg- 
islators chose  to  expressly  provide  for  an  audit  of  the  Treasury 
annually,  makes  it  clear  that  special  treatment  of  this  agency  was 
intended.  This  view  is  supported  further  by  the  language  in  the 
statute  requiring  an  examination  and  post-audit  of  appointive  of- 
ficers of  the  state  once  every  two  years.  By  virtue  of  this  provision, 
the  frequency  of  the  Dost-audit  of  state  agencies  is  fixed  at  not  less 
than  two  years.  Both  the  Director  of  Revenue  and  the  Collector  of 
Revenue  are  appointive  officers  and  an  examination  of  their  accounts 
is  required  accordingly. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  State  Auditor  is 
required  under  law  to  audit  the  Office  of  the  State  Treasurer  at 
least  once  annually  and  Is  required  to  examine  and  post-audit  the 
Department  of  Revenue  not  less  than  once  every  two  years. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  John  E.  Park. 


Yours  verv^truly , 


Vjohn  c.  danforth 


Attorney  General 


-2- 


Section  273.290,  RSMo  Supn.  1967, 
which  renuires  a waiting  neriod  of 
more  than  f'ive  years  for  disestab- 
lishment of  Watershed  protection 
and  Flood  prevention  Subdistricts 
has  no  application  to  the  disestab- 
lishment of  Soil  and  Water  Conserva- 
tion Districts;  disestablishment  o^ 
such  districts  is  governed  solely  by 
Section  278.150,  RSMo  Sunn.  1967, 
which  permits  disestablishment  at 
any  time. 


OPINION 

July  3,  1969 

Honorable  Winston  V.  Buford 
Prosecuting  Attorney 
Shannon  County 
Eminence,  Missouri  65^66 

Dear  Mr.  Buford: 

This  opinion  is  in  resnonse  to  your  letter 
which  you  reouest  an  official  opinion  from  this 
reads  in  part  as  follows: 

"Section  278.150  clearly  says  that  at 
twenty-five  land  representatives  from 
ship  may  seek  to  disestablish  a district.  Sec- 
tion 278.290  seemingly  is  in  contradiction  in 
that  there  is  a five  year  period  imposed  before 
disestablishment  is  allowed. 

* * * # * 

"I  would  like  to  have  your  opinion  as  to  whether 
or  not  under  Section  278.150  permits  an  attempt 
at  disestablishment  for  a district  formed  under 
section  278  in  the  year  1966." 

Section  278.060,  RSMo  Supp . 1967,  provides: 

Sections  278.060  to  278.155  may  be  known  and  cited 
as  "The  Soil  and  Water  Conservation  Districts  Law." 

The  legislative  purpose  for  encouraging  the  voluntary  estab- 
lishment of  Soil  and  Water  Conservation  Districts  in  counties  and 
townships  of  the  State  is  "the  saving  of  Missouri  soil  and  water." 
Section  278.080,  RSMo  Supp.  1967.  The  Legislature  in  Subsection 
1 of  Section  278.150,  RSMo  Supp.  1967,  provided  a means  for  the 
disestablishment  of  the  voluntarily  established  soil  and  water 
conservation  districts. 


NO.  231 


FILED 

2*1 


of  recent  date  in 
office  which  request 


any  time 
each  town- 


SOIL  AND  WATER: 

CONSERVATION: 

DISTRICTS: 

WATERSHED  PROTECTION 
AMD  wL00D  PREVENTION 
SUBDISTRICTS: 
DISESTABLISHMENT: 
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Such  subsection  nrovides  as  follov;s: 

"1.  The  state  soil  and  water  districts  commission 
upon  receiving  at  anytime  a petition  for  the  dises- 
tablishment of  any  soil  and  water  district , said 
petition  being  signedbv  not  less  than  twenty-five 
land  representatives  in  each  township  within  the 
area  covered  by  the  petition,  shall  nresently  call 
for  and  conduct  within  that  district  a referendum 
upon  the  disestablishment  of  that  district ; and 
if  a majority  of  the  land  reoresentatives  voting 
in  this  referendum  do  vote  in  favor  of  the  dises- 
tablishment, the  soil  and  water  commission  shall 
declare  that  district  may  not  thereafter  enter 
into  any  contracts  or  agreements  on  behalf  of 
that  district . 11  (emphasis  supplied). 

Pursuant  to  Sections  278. 160  through  278.300,  RSMo  Supp.  1967, 
the  legislature  provided  for  the  establishment  of  Soil  and  Water  con- 
servation subdistricts. 

The  legislative  purposes  for  permitting  the  establishment  of 
subdistricts  are  set  forth  in  Section  278. 160 

Such  section  provides  as  follows: 

"Subdistricts  of  a soil  and  water  conservation  dis- 
trict may  be  formed  as  hereinafter  provided  for  the 
purpose  of  carrying  out  watershed  protection  and 
flood  prevention  programs  "for  the  prevention  of 
floodwater  and  sediment  damage  and  for  furthering 
the  conservation,  development,  utilisation  and 
disposal  of  water,  and  for  increasing  recreation, 
the  supply  of  water,  industrial  development  and 
agricultural  water  management,  including  fish 
and  wildlife  and  recreational  development." 

Until  1967  the  Legislature  provided  no  procedure  for  the  dis- 
establishment of  a subdistrict.  In  1963  this  office  was  asked  to 
give  an  opinion  whether  the  disestablishment  provisions  of  Section 
278.150,  RSMo  1959,  applied  to  subdistricts.  This  office  held  that 
it  did  not  because  of  the  differences  in  purpose  and  operation  of 
the  districts  and  subdistricts.  Missouri  Attorney  General  Opinion 
No.  72,  April  3,  1963,  Esely.  With  this  ruling  it  became  clear 
that  while  soil  and  water  conservation  districts  might  be  dises- 
tablished, there  was  no  statutory  means  available  for  disestablish- 
ing Watershed  Protection  and  Flood  Prevention  Subdistricts. 

At  its  1967  session  the  Legislature  enacted  Section  278.290, 

RSMo  Supp.  1967,  which  provides  in  part  as  follows: 

"1.  After  a subdistrict  has  been  organized 
for  more  than  five  years  and  said  subdistrict 
does  not  have  any  outstanding  bonds,  has  not 
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constructed  or  contracted  to  construct  any  works 
of  improvement,  nor  incurred  any  continuing  obli- 
gations for  maintenance  and  operation  of  any  works 
of  improvement  or  if  any  works  of  improvement  have 
been  constructed,  i^  there  are  no  bonds  outstanding 
and  an  agency  of  United  States  government  or  the 
State  of  Missouri  or  a county  or  municipal  corpor- 
ation of  this  state  has  made  arrangements  satisfac- 
tory to  the  Secretary  of  Agriculture  and  the  state 
soil  and  water  districts  commission  to  assume  res- 
ponsibility for  operating  and  maintaining  such 
improvement  not  less  than  fifty  ner  cent  of  the 
land  representatives  of  the  subdistrict  may  peti- 
tion the  governing  body  of  the  subdistrict  to  call 
for  and  conduct  a referendum  upon  the  disestablish- 
ment of  the  subdistrict.  If  sixty-five  per  cen  of 
the  land  representatives  voting  in  referendum  do 
vote  in  favor  of  the  disestablishment  of  the  sub- 
district, the  governing  body  shall  declare  the  sub- 
district to  be  disestablished;  however,  prior  to 
any  such  declaration  the  governing  body  shall  pay 
or  make  arrangements  to  pay  outstanding  indebted- 
ness. The  provisions  of  sections  278. 190,  278.200 
and  278.210  as  to  notice  qualification  of  voters 
and  manner  of  holding  the  referendum  in  organizing 
a subdistrict  to  the  extent  practicable  shall  apply 
to  the  referendum  held  under  this  section. 

2.  Following  the  entry  in  the  official  minutes 
of  the  board  or  boards  of  soil  and  water  conserva- 
tion district  supervisors  of  the  disestablishment 
of  the  subdistrict , the  soil  and  water  conservation 
district  supervisors  shall  certify  this  fact  on  a 
separate  form,  authentic  copies  of  which  shall  be 
recorded  with  the  recorder  of  deeds  of  each  county 
in  which  any  portion  of  the  subdistrict  lies,  and 
with  the  state  soil  and  water  districts  commission.*  * *" 


It  can  be  readily  seen  from  their  respective  language  that 
Section  278.150  is  limited  in  its  operation,  as  this  office  has  pre- 
viously ruled,  to  the  disestablishment  of  Soil  and  Water  Conserva- 
tion Districts  and  that  Section  278.290  is  limited  in  its  operation 
to  the  disestablishment  of  Watershed  Protection  and  Flood  Preven- 
tion subdistricts.  This  conclusion  is  bolstered  by  the  fact  that 
the  Legislature  added  Section  278.290  subsequent  to  the  ruling  of 
this  office  that  their  was  no  procedure  available  for  the  disestab- 
lishment of  subdistricts . 

The  question  answered  by  this  office  in  1963,  supra  p.  2,  is 
essentially  the  converse  of  that  posed  by  the  present  request  for 
opinion,  1 , e . , whether  a statute  designed  to  provide  a procedure 
for  the  disestablishment  of  subdistricts  has  application  to  the 
disestablishment  of  districts.  Because,  as  our  1963  opinion  noted, 
districts  and  subdistricts  differ  from  each  other  in  purpose  and 
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operation  and  are  not,  therefore,  interchangeable  when  disestablish- 
ment is  considered  and  because  of  the  clear  limitin'-'  lanquaqe  of 
Section  278.290,  this  office  holds  that  Section  273.290  does  not 
in  any  way  apply  to  the  disestablishment  of  Soil  and  Water  Con- 
servation Districts  and  that  pursuant  to  Section  278. 150,  pro- 
per land  representatives  may  immediately  attempt  to  have  a Soil 
and  Water  Conservation  District  formed  in  1..C6  disestablished. 


CONCLUSION 

Section  278.290,  RSHo  Sunn.  1967,  which  requires  a waiting 
oeriod  of  more  than  five  years  for  the  disestablishment  of  a 
Watershed  Protection  and  Flood  Prevention  Subdistrict  has  no  ap- 
plication to  the  disestablishment  of  a Soil  and  Water  Conserva- 
tion District.  Such  district  is  governed  solely  by  Section 
278.150,  RSMo  Sunn.  1967,  which  permits  an  Immediate  attemnt  to 
disestablish  a district  formed  in  1966. 


w Yours  very _£j»ul,y , 


JOHN  C.  DAN^ORTH 
Attorney  General 


. y 


CITIES,  TOMS  & VILLAGES:  Third  class  city  with  existing  sewer 

SEWERS:  and  disposal  plant  may  establish  gen- 

MUNICIPAL  CORPORATIONS:  eral  sewer  system  under  88.832  RSMo 

TAXATION:  1959?  and  the  city  council  may  levy 

the  tax  authorized  thereunder.  Such 
tax  may  he  in  excess  of  the  constitu- 
tional limit  for  general  municipal  pur- 
poses . 


OPINION  NO.  283. 

August  28,  1969 

Senator  William  J.  Cason 

filed! 

Senate  Post  Office 

State  Capitol  Building 

O'  2 

Jefferson  City,  Missouri  65IOI 

2?  3- 

Dear  Senator  Cason: 

This  is  in  response  to  your  request  for  an  opinion  concerning  the  following 
matters : 


1.  Can  a third  class  city  with  an  existing  sewer  system 
and  disposal  plant  establish  a general  sewer  system 
under  section  88.832  RSMo  1959  and  levy  a tax  on  the 
property  in  the  city? 

2.  Can  the  tax  imposed  under  section  88.832,  RSMo  1959? 
be  imposed  either  by  the  city  council  or  by  a vote 
of  the  people?  If  a vote  of  the  people  is  permitted, 
does  the  imposition  of  the  tax  require  a two -thirds 
majority? 

3.  May  the  tax  under  section  88.832,  RSMo  1959?  be 
larger  than  the  existing  limitation  of  $1.00  per 
$100.00  assessed  valuation? 


I 

Section  88.832,  RSMo  1959?  gives  third  class  cities  authority  to  establish 
and  operate  a sewer  system.  The  apparent  purpose  of  this  statute  is  to  enable 
municipal  corporations  to  deal  most  efficiently  and  effectively  with  their  waste 
disposal  problems.  Such  statutes  are  construed  liberally  and  in  conformity  with 
the  accomplishment  of  their  purpose . In  re  East  Bottoms  Drainage  and  Levee  Dis- 
trict, 305  Mo.  577,  259  SW  89  (192*0. 

The  provision  authorizing  the  establishment  of  a general  sewer  system,  sec- 
tion 88.832  RSMo  1959?  provides: 

"The  governing  body  of  any  municipality  shall  have  power  to 
cause  a general  sewer  system  to  be  established,  which  shall 
be  composed  of  four  classes  of  sewers,  to  wit,  public,  dis- 
trict, joint  district  and  private  sewers . Public  sewers  shall 
be  established,  along  the  principal  courses  of  drainage,  at 
such  time,  to  such  extent,  of  such  dimensions,  and  under  such 
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regulations  as  may  be  provided  by  ordinance . These  may  be 
extensions  or  branches  of  sewers  already  constructed  or  en- 
tirely new  throughout,  as  may  be  deemed  expedient.  The  mun- 
icipality may  levy  a tax  on  all  property  made  taxable  for 
state  purposes  over  the  whole  municipality  to  pay  for  the 
constructing,  reconstructing  and  repairing  of  the  work, 
which  tax  shall  be  called  "special  public  sewer  tax"  and 
shall  be  of  the  amount  as  may  be  required  for  the  sewer  pro- 
vided by  ordinance  to  be  built;  and  the  fund  arising  from 
the  tax  shall  be  appropriated  solely  to  the  constructing, 
reconstructing  and  repairing  of  the  sewer. 


Section  88.832  speaks  of  three  things:  a sewer  system,  which  includes  four 
classes  of  sewers,  sewers  and  a tax.  The  section  provides  that  "public"  sewers 
are  to  be  established,  and  may  be  either  "entirely  new  throughout"  or  "extensions 
or  branches  of  sewers  already  constructed."  Hence,  the  system  produced  must 
of  necessity  include  the  sewer  system  to  which  such  new  public  sewers  are  "exten- 
sions or  branches."  This  means  that  a general,  public  sewer  system  which  was  in 
existence  and  operation  before  new  public  sewers  are  constructed  under  88.832 
may  nevertheless  be  part  of  the  "general  sewer  system"  provided  for  in  that  sec- 
tion. There  is  no  requirement  that  new  construction  be  planned  or  in  progress 
at  the  time  the  city  provides  for  the  adoption  of  a "general  sewer  system"  as 
set  forth  in  section  88.832.  Nor  would  an  exclusion  of  the  cities  with  sewer 
systems  already  in  existence  but  nevertheless  in  need  of  expansion  from  the 
provisions  of  this  section  be  consistent  with  its  purpose--to  provide  a more 
effective  means  for  the  financing  of  a highly  efficient  sewer  system. 

The  tax,  it  is  stated  in  Section  88.832  is  to  "pay  for  the  constructing, 
reconstructing  and  repairing  of  the  work,"  and  is  to  be  in  only  such  amount  as 
"may  be  required  for  the  sewer  provided  by  ordinance  to  be  built."  The  funds 
from  the  tax  may  "be  appropriated  solely  to  the  constructing,  reconstructing  and 
repairing  of  the  sewer."  The  question  is  whether  "the  work,"  "the  sewer  provided 
by  ordinance  to  be  built"  and  "the  sewer"  refer  only  to  the  new  portions  of  the 
system  constructed  after  the  establishment  of  the  general  sewer  system  under  sec- 
tion 88.832,  or  to  all  portions  of  the  sewer  system,  old  and  new.  Clearly,  the 
taxing  provisions  of  section  88.832  were  meant  to  make  it  easier  for  a city  to 
finance  the  maintenance  and  extension  of  its  sewer  systems  in  order  to  provide 
the  best  kind  of  service  to  its  inhabitants . It  is  consistent  with  this  goal 
to  interpret  the  language  of  section  88.832  to  include  repair  and  reconstruction 
of  old  sewers  which  are  part  of  the  general  sewer  system.  As  needs  in  cities 
grow  for  expanded  sanitation  services,  new  sewers  may  have  to  be  built,  and  the 
expanding  system  may  be  constructed,  reconstructed  and  repaired  with  tax  funds 
collected  under  the  authority  of  section  88.832,  RSMo  1959* 


II 

Section  88.832  gives  authority  to  the  municipality's  governing  body  to  im- 
pose the  tax  provided  for  in  this ' section.  No  vote  of  the  people  is  called  for 
and  no  authority  is  given  the  citizens  of  a municipality  as  such  to  impose  the 
tax.  Under  section  1 of  Article  X of  the  Constitution  the  general  assembly  may 
delegate  the  power  to  tax  for  certain  purposes  to  "counties  and  other  political 
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subdivisions."  The  term  "political  subdivision"  is  defined  in  Section  15  of 
Article  X as  including  "townships,  cities,  towns,  villages,  school,  road, 
drainage,  sewer  and  levee  districts  and  any  other  public  subdivision,  public 
corporation  or  public  quasi  corporation  having  the  power  to  tax."  The  dele- 
gation to  such  political  subdivision  must  be  construed  according  to  its  terms, 
and  in  this  case,  the  delegation  is  specifically  to  the  government  of  the  mun- 
icipality affected.  Hence,  only  the  governing  body  may  impose  the  tax  under 
Section  88.832. 


Ill 

Section  11  of  Article  X of  the  Constitution  of  Missouri  provides  that  the 
tax  imposed  on  property  by  municipalities  for  general  municipal  purposes  shall 
not  without  a vote  by  the  electors  exceed  $1.00  per  $100  valuation  provided  that 
municipalities  when  authorized  by  law  and  within  the  limitation  fixed  by  law  may 
levy  a rate  of -taxation  in  excess  of  the  rates  so  limited  for  libraries,  hospitals 
public  health,  recreation  grounds  and  museum  purposes. 

Section  9^-070  RSMo  provides  in  part  as  follows: 

"In  addition  to  the  levy  aforesaid  for  general  municipal  pur- 
poses, all  cities  of  the  third  class  are  hereby  authorized  to 
levy  annually  not  to  exceed  the  following  rates  of  taxation  on 
all  property  subject  to  .its  taxing  povrer  for  the  following  spec- 
ial purposes: 

(2)  For  hospitals,  public  health,  and  museum  purposes  twenty 
cents  On  the  one  hundred  dollars  assessed  valuation;  and  * * *" 

Construction,  reconstruction  and  repairing  of  sewers  clearly  constitutes  a 
public  health  service . 

Under  provisions  of  Section  9^-070,  therefore,  a tax  not  to  exceed  20 0 on 
the  $100  valuation  may  be  levied  in  addition  to  the  $1.00  tax  levy  for  general 
municipal  purposes  the  proceeds  to  be  used  for  the  reconstruction  and  repair  of 
public  sewers  as  provided  in  section  88.832  RSMo. 


CONCLUSION 

It  is  the  opinion  of  this  office  that: 

1.  A third  class  city  with  an  existing  sewer  system  and  dis- 
posal plant  in  operation  may  establish  a general  sewer  system  under 
section  88.832  RSMo  1959;  and  levy  a tax  on  the  taxable  property  in 
the  city  under  that  section. 

2.  The  tax  under  section  88.832  may  be  imposed  only  by  the 
city's  governing  body. 
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3.  A tax  levy  not  to  exceed  20 $ on  the  $100  valuation  may  be 
levied  by  a third  class  city  in  addition  to  the  $1.00  tax  levy  for 
general  municipal  purposes  the  proceeds  to  be  used  for  the  construc- 
tion, reconstruction  and  repair  of  public  severs  as  provided  in  sec- 
tion 88.832  RSMo . 


Yours  very  truly, 

JOHN  C.  DANFORT:! 
Attorney  General 


August  13,  1969 


OPINION  LETTER  NO.  285 

Answered  by  L.  J.  Gardner 


Honorable  Harold  J.  Esser 
State  Representative  - District  18 
3 W.  Glen  Arbor  Road 
Kansas  City,  Missouri  64114 

Dear  Mr.  Esser: 

This  is  in  reply  to  your  question  whether  a meat  retailer  who 
purchases  federally  inspected  meats  which  he  cuts  up  and  sells  to 
his  customers  is  subject  to  the  provisions  of  the  Meat  Inspection 
Law  because  frozen  food  lockers  are  located  on  the  premises. 

The  law  with  respect  to  the  regulation  of  locker  plants  is  set 
forth  in  Sections  196.450  to  196.515,  RSMo.  This  law  requires  the 
operator  of  a locker  plant  to  secure  a license  from  the  Department 
of  Agriculture  and  it  requires  the  department  to  inspect  all  locker 
plants  licensed  under  Section  196.450  to  196.515  at  least  once  each 
six  months  and  may  make  such  additional  inspections  as  the  depart- 
ment deems  necessary. 

The  Meat  Inspection  Law  is  set  forth  in  Sections  265.300  to 
265.470,  RSMo  Supp.  1967.  Section  265. 320  provides: 

"The  commissioner  shall  exempt  from  the  provisions 
of  sections  265.300  to  265. 470: 

*•*«*• 

"(c)  Retail  dealers,  with  respect  to  meat  and  poul- 
try which  has  been  inspected  federally  or  by  other 
approved  inspection,  sold  directly  to  consumers  in 
individual  retail  stores,  if  the  processing  by  the 
dealer  is  limited  to  the  cutting  up  of  meat  or  poul- 
try on  his  premises  to  supply  his  own  customers;" 


Honorable  Harold  J.  Esser  - 


If  the  retailer  to  whom  you  refer  meets  the  qualifications 
of  this  section,  he  is  in  a position  to  ask  the  Commissioner  of 
Agriculture  to  exempt  him  from  the  provisions  of  the  Meat  Inspection 
Law.  As  a preliminary  step  in  that  direction  you  may  wish  to 
suggest  that  he  contact  Dr.  Harold  B.  Wright,  Supervising  Veterin- 
arian, 8l4  Sunset,  Liberty,  Missouri.  Dr.  Wright's  telephone 
number  is  816-TH7-4293. 


Yours  very  truly, 


JOHN  C.  DANFORTH 
Attorney  General 
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VOTING:  In  a county  which  has  provided  for  voter 

ELECTIONS:  registration,  under  the  provisions  of 

ELECTION  JUDGES:  Chapter  114,  RSMo,  "The  Local  Option 

Registration  Law":  (1)  That  pursuant  to 
Section  114.220(3),  RSMo  Supp.  1967,  a person  registered  in  a 
precinct  in  which  he  offers  to  vote,  may  not  be  challenged  on 
the  day  of  election  solely  on  the  basis  that  his  residency  is 
actually  in  another  precinct;  (2)  It  is  further  the  conclusion 
of  this  office  that  the  requisites  to  registration  set  out  in 
Section  114.050,  RSMo  1959,  except  those  of  precinct  residency, 
may  be  inquired  into  by  challenge  on  the  day  of  election. 


OPINION  NO.  286 

October  23,  1969 


Honorable  Roderic  Ashby 
Prosecuting  Attorney 
Mississippi  County  Courthouse 
Charleston,  Missouri  63834 

Dear  Mr.  Ashby: 

This  is  in  reply  to  your  request  for  an  opinion  asking  what 
authority  election  judges  have  pursuant  to  Section  114.220,  RSMo 
Supp.  1967,  to  deny  a voter  the  right  to  vote  in  a precinct  when 
such  voter  is  registered  in  such  precinct  in  a county  which  has 
adopted  registration  under  provisions  of  Chapter  114,  RSMo,  the 
"local  option"  registration  law.  In  effect,  you  ask  whether  the 
election  judges  can  determine  if  a person  is  not  qualified  to 
vote  if  said  person's  name  appears  on  the  registration  books  of 
the  precinct  where  he  offers  to  vote. 

As  you  have  noted,  the  pertinent  section  involved  here  is 
Section  114.220(3),  RSMo  Supp.  1967,  which  states  as  follows: 

"3.  Any  registered  voter,  when  he  offers 
to  vote,  may  be  challenged  by  any  registered 
voter  of  the  election  precinct  where  he 
offers  to  vote;  except,  that  he  may  not  be 
challenged  solely  on  the  basis  of  regis- 
tration if  he  is  registered  in  the  precinct 
in  which  he  offers  to  vote.  The  judges  of 
election  shall  try  and  determine,  in  a sum- 
mary manner  before  the  polls  close,  the 
qualifications  of  the  challenged  persons. 

Upon  proof  of  the  disqualifications  of  the 
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person  challenged,  the  judges  shall  re- 
ject his  vote  and  state  his  disqualifications 
and  the  names  of  the  witnesses  upon  whose 
testimony  his  vote  was  rejected  opposite 
his  name  on  the  registration  record.  No 
person's  vote  may  be  rejected  except  upon 
the  testimony  of  two  credible  witnesses 
and  until  the  challenging  person  shall 
swear  before  the  judges  of  election  at  the 
time  of  challenging  that  to  the  best  of 
his  knowledge  and  belief  the  person  challenged 
is  not  a qualified  voter  and  the  reasons 
that  disqualify  him.  The  rejected  ballot 
shall  be  preserved  and  returned  with  the 
books  and  other  ballots  in  a separate  en- 
velope marked  'rejected  ballots'.1' 

As  can  be  noted,  a person  offering  to  vote  may  have  his  right 
to  vote  challenged  by  any  registered  voter  of  the  election  pre- 
cinct where  the  vote  is  offered.  A person's  vote  is  not  to  be  re- 
jected, however,  until  the  challenging  person  shall  swear  before 
the  judges  of  the  election  that  to  the  best  of  his  knowledge  and 
belief  the  person  challenged  is  not  a qualified  voter  and  states 
the  basis  for  disqualification.  Additionally,  a person's  vote  may 
not  be  rejected  by  the  judges  except  upon  the  testimony  of  two 
credible  witnesses. 

If  a basis  for  disqualification  is  stated  and  sworn  to,  it 
then  becomes  incumbent  upon  the  judges  of  election  to  try  and  deter- 
mine in  a summary  manner  before  the  polls  close  the  qualifications 
of  the  challenged  person. 

Specifically,  you  inquire  as  to  the  meaning  to  be  ascribed  to 
the  exceptation  clause  of  Section  114.220(3),  which  states: 

" * * * except  that  he  may  not  be  challenged 
solely  on  the  basis  of  registration  if*  he 
is  registered  in  the  precinct  in  which  he 
offers  to  vote." 

It  is  the  view  of  this  office  that  the  meaning  to  be  ascribed 
to  this  provision  is  that  a person  offering  to  vote  in  a precinct 
in  which  he  is  registered  may  not  on  the  day  of  election  be  chal- 
lenged solely  on  the  basis  that  his  actual  residence  is  not  in  such 
precinct,  but  is  in  some  other  precinct.  Thus,  it  would  appear  that 
the  intention  of  the  legislature  was  to  withdraw  as  a basis  for 
challenge  on  election  day  the  fact  that  a person  duly  registered 
in  the  precinct  does  not,  in  fact,  reside  in  said  precinct.  As 
will  be  noted  in  (1)  and  (2)  of  Section  114.220,  the  procedure  is 
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set  out  by  which  precinct  residency  may  be  tested,  to  wit:  In  (1) 
by  written  challenge  filed  with  the  county  clerk  at  least  21  days 
before  the  election;  In  (2)  by  challenge  filed  with  the  Circuit 
Court  between  the  10th  and  20th  day  preceding  any  election. 

It  would  appear,  however,  that  the  legislature  did  not  in- 
tend to  remove  all  bases  of  challenge  on  the  day  of  election;  and 
therefore,  it  is  our  conclusion  that  any  of  the  requisite  quali- 
fications to  registration  set  out  in  Section  114.050,  RSMo  1959> 
except  that  of  precinct  residency,  may  validly  be  inquired  into  by 
a challenger  on  the  day  of  election. 


CONCLUSION 


It  is  the  conclusion  of  this  office  that  in  a county  which 
has  provided  for  voter  registration  under  the  provisions  of  Chap- 
ter 114,  RSMo,  the  "Local  Option  Registration  Law": 

(1)  That  pursuant  to  Section  114.220(3),  RSMo  Supp.  1967,  a 
person  registered  in  a precinct  in  which  he  offers  to  vote,  may 
not  be  challenged  on  the  day  of  election  solely  on  the  basis  that 
his  residency  is  actually  in  another  precinct; 

(2)  It  is  further  the  conclusion  of  this  office  that  the 
requisites  to  registration  set  out  in  Section  114.050,  RSMo  1959> 
except  those  of  precinct  residency,  may  be  inquired  into  by  chal- 
lenge on  the  day  of  election. 

The  foregoing  opinion,  which  I hereby  approve,  has  been 
prepared  by  my  assistant,  Kenneth  M.  Romines. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 
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ROADS  AND  BRIDGES: 

ROAD  DISTRICTS: 

SPECIAL  ROAD  DISTRICTS: 


A commissioner  of  a special  road 
district  may  not  be  employed  as  a 
laborer  for  the  road  district. 


OPINION  NO.  287 

October  7 , 1 569 


Honorable  William  S.  Brandom 
Prosecuting  Attorney 
Clay  County 

liberty,  Missouri  6^068 
Dear  Mr.  Brandom: 

This  is  in  answer  to  your  request  for  an  official  opinion  of 
this  office  concerning  the  question  whether  a commissioner  of  a 
special  road  district  may  be  employed  as  a laborer  for  the  road 
district. 

The  Missouri  Supreme  Court  has  elaborated  on  the  compatibility 
of  the  same  person  holding  two  different  offices  simultaneously. 

In  State  ex  rel.  Walker  v.  Bus,  135  Mo.  325,  36  S.  W.  636,  at  639, 
the  Court  states  the  general  rule: 

" * * * At  common  law  the  only  limit  to  the 
number  of  offices  one  person  might  hold  was 
that  they  should  be  compatible  and  consistent. 

The  incompatibility  does  not  consist  in  a 
physical  inability  of  one  person  to  discharge 
the  duties  of  the  two  offices,  but  there  must 
be  some  inconsistency  in  the  functions  of  the 
two,  - - some  conflict  in  the  duties  required 
of  the  officers,  as  where  one  has  some  super- 
vision of  the  others,  is  required  to  deal  with, 
control  or  assist  him.  * * *~n  (Emphasis  added) 

You  informed  us  that  the  special  road  district  is  one  provided 
for  in  §§  233.170  through  233-315,  RSMo  1959.  §233. 180,  RSMo  1959 

provides  for  three  commissioners  to  be  appointed  by  the  county  court. 
S233.190,  RSMo  1959  sets  out  the  powers  and  duties  of  the  commis- 
sioners and  reads  in  part  as  follows : 

"2.  Said  commissioners  shall  have  sole,  exclu- 
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sive  and  entire  control  and  Jurisdiction  over 
all  public  highways,  bridges  and  culverts  with- 
in the  district  ,to  construct,  improve  and  re- 
pair such  highways,  bridges  and  culverts,  and 
shall  have  all  the  power,  rights  and  authority 
conferred  by  law  upon  road  overseers,  and  shall 
at  all  times  keep  such  roads,  bridges  and  cul- 
verts in  as  good  condition  as  the  means  at  their 
command  will  permit,  and  for  such  purpose  may  em- 
ploy hands  and  teams  at  such  compensation  as  they 
shall  agree  upon;  rent,  lease,  or  buy  teams,  im- 
plements, toolL and  machinery;  all  kinds  of  motor 
po-.'er,  and  all  things  needed  to  carry  on  such 
work;  provided,  that  said  commissioners  may  have 
such  road  work,  or  bridge  or  culvert  work,  or 
any  part  thereof,  done  by  contract,  under  such 
regulations  as  said  commissioners  may  prescribe." 

(Emphasis  added) 

It  is  our  opinion  that  the  two  positions  are  incompatible  because 
a commissioner  of  a special  road  district  clearly  has  supervision  over 
a laborer  of  the  district,  in  violation  of  the  rule  set  out  in  the 
Walker  case. 

Furthermore,  §233*270,  RSMo  1959*  which  provides  for  contracts 
or  improvement,  specifically  prohibits  such  employment  in  subsection 
which  reads  as  follows : 

"2.  Said  commissioners  may  advertise  for  bids  for 
such  contract  in  any  manner  they  may  choose;  and 
the  contract  shall  in  no  case  be  let  to  any  com- 
missioner, nor  shall  any  comisioner  (sic),  directly 
or  indirectly,  have  any  pecuniary  interest  therein 
other  than  the  performance  of  his  official  duties 
as  herein  required." 

CONCLUSION 


It  is  the  opinion  of  this  office  that  a commissioner  of  a special 
road  district  may  not  be  employed  as  a laborer  for  the  road  district. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant  Walter  W.  Nowotny,  Jr. 


w Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 
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June  20,  1969 


OPINION  LETTER  NO.  288 


Honorable  A.  J.  Seier 
Prosecuting  Attorney 
Cape  Girardeau  County 
Court  House 

Cape  Girardeau,  Missouri 
Dear  Mr.  Seier: 

This  is  in  response  to  your  request  for  an  opinion  from  this 
office  concerning  the  question  as  to  whether  a county  must  furnish 
office  space  for  a private  abstract  company  in  the  Office  of  the 
County  Recorder  of  Deeds.  Based  upon  your  letter,  it  is  our  under- 
standing that  the  County  Recorder  in  your  county  has  provided  space 
in  one  corner  of  his  office  which  is  being  used  exclusively  by  a 
private  abstract  company.  This  space  is  adjacent  to  an  area  used 
by  the  general  public  to  inspect  any  records  in  the  Recorder's  Of- 
fice and  contains  approximately  two  desks  with  electric  typewriters 
upon  them.  It  Is  our  understanding  the  county  pays  the  utility' 
bill  for  the  use  of  these  typewriters. 

It  Is  our  opinion  that  a county  officer  cannot  maintain  floor 
space  and  equipment  for  use  exclusively  by  a private  company.  Ar- 
ticle VI,  Section  23,  Constitution  of  Missouri,  19^5  provides: 

"No  county,  city  or  other  political  corporation 
or  subdivision  of  the  state  shall  own  or  sub- 
scribe for  stock  in  any  corporation  or  association, 
or  lend  Its  credit  or  grant  public  money  or  thing 
of  value  to  or  in  aid  of  any  corporation,  associ- 
ation or  individual,  except  as  provided  In  this 
Constitution. " 

Also,  Article  VI,  Section  25,  Constitution  of  Missouri,  19^5 
provides: 
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"No  county,  city  or  other  political  corporation 
or  subdivision  of  the  state  shall  be  authorized 
to  lend  its  credit  or  grant  public  money  or  pro- 
perty to  any  private  individual,  association  or 
corporation  ..." 

It  is  clear  that  the  providing  of  office  space,  equipment,  and/ 
or  utilities  falls  within  the  restrictions  contained  in  these  sections. 
By  allowing  the  abstract  company  exclusive  use  of  this  area,  the 
County  Recorder  is  aiding  a private  company  in  the  furtherance  of 
its  private  business  through  the  use  of  public  finances  and  a public 
building.  Such  is  contrary  to  the  Constitution  of  Missouri. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 
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June  27,  1969 


OPINION  LETTER  NO.  290 


Honorable  Lawrence  J.  Lee 
Senator,  District  Three 
418  State  Capitol 
Jefferson  City,  Missouri  65101 

Dear  Senator  Lee: 

You  have  asked  for  my  opinion  as  to  the  constitutionality  of 
House  Bill  608  of  the  75th  General  Assembly  and  the  Federal  Gun 
Control  Act  of  1968. 

The  Federal  Gun  Control  Act  of  1968  (18  U.S.C.A.,  Sections  921- 
928)  generally  provides: 

(1)  for  the  licensing  of,  and  record-keeping  by,  importers, 
manufacturers,  dealers  and  collectors  of  firearms  and  ammunition 
moving  in  interstate  commerce; 

(2)  for  the  prohibition  on  interstate  transfers  of  firearms 
or  ammunition  other  than  between  licensees; 

(3)  for  the  prohibition  on  interstate  transportaton  of  fire- 
arms other  than  by  licensees; 


(4)  for  the  prohibition  on  transfers  by  licensees  of  firearms 

ammunition 

to: 

a. 

Minors , 

b. 

Persons  under  indictment  for,  or  convicted  of, 
felonies. 

c. 

Fugitives  from  Justice, 

d. 

Drug  addicts, 
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e.  Mental  defectives, 

f.  Persona  disqualified  by  3tate  law  or  local 
ordinance; 

(5)  for  the  regulation  of  intrastate  sales  of  firearms  by 
licensees  to  the  extent  that  all  but  over-the-counter  purchasers 
must  submit  a sworn  statement  of  proper  age,  eligibility  to  make 
the  purchase  under  state  and  local  law,  and  name  of  the  principal 
law  enforcement  officer  in  the  purchaser's  residence.  Prior  notice 
of  the  sale  to  such  lav;  enforcement  officer  is  required; 

(6)  for  the  disability  of  Indicted  or  convicted  felons,  fugi- 
tives from  .justice,  drug  addicts  or  mental  defectives  to  ship  in, 
or  receive  from,  interstate  commerce,  firearms  or  ammunition; 

(7)  for  a system  of  identification  through  serial  numbers  of 
all  firearms  subsequently  manufactured  or  imported. 

The  Act's  prohibition  on  interstate  transfers  to  non-licensees 
and  transportation  by  non-licensees  is  qualified  by  an  exception 
permitting  sales  and  deliveries  of  rifles  and  shotguns  to  non- 
licensed  residents  of  any  state  contiguous  to  that  of  the  licensee 
if  the  law  of  the  contiguous  state  so  permits  and  if  the  same  pro- 
cedures for  intrastate,  not  over-the-counter  sales,  are  observed. 

It  is  the  obvious  purpose  of  House  Bill  608  to  take  advantage  of 
this  exception  in  the  Federal  law  so  as  to  permit  non-licensed  resi- 
dents of  the  State  of  Missouri  to  purchase,  in  person  or  by  mail, 
rifles  and  shotguns  from  neighboring  states,  and  to  permit  non- 
licensed  residents  of  neighboring  3tates  to  make  similar  purchases 
in  Missouri. 

Pursuant  to  its  powers  to  regulate  commerce  among  the  several 
states  (Section  8,  Article  I,  Constitution  of  the  United  States) 
the  Federal  Gun  Control  Act  appears  to  be  constitutional.  One 
Federal  Court  has  stated  that  Congress  has  the  power  to  prohibit 
interstate  transfer  of  firearms  altogether  so  that  permission  of 
Congress  to  transfer  firearms  subject  to  well-defined  regulation 
is  valid  Varitimos  v.  United  States,  404  F.2d  1030  (1st  Clr.  1968). 

I can  conceive  of  no  other  constitutional  objection  to  the  Federal 
Gun  Control  Act  of  1968  than  that  it  constitutes  an  infringement  on 
the  "right  of  people  to  keep  and  bear  arms"  (Amendment  II, 
Constitution  of  the  United  States).  However,  this  provision  of  the 
Federal  Constitution  has  been  construed  to  mean  only  that  each  of 
the  States  has  the  right  to  keep  and  maintain  a well-regulated 
militia  and  not  as  conferring  an  individual  right  to  possess  arms. 
Cases  v.  United  States,  131  F.2d  916  (1st  Cir.  1942);  cert.  den. 

319  U.S.  770  (1943) . Accordingly,  I see  no  constitutional  Infirmity 
in  the  Federal  Act. 
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House  Bill  608  in  no  way  extends  the  scope  of  the  Federal  law, 
but  merely  permits  residents  of  Missouri  to  do  an  act  in  a neighboring 
state,  and  neighboring  state  residents  to  do  an  act  in  Missouri, 
which  might  otherwise  be  prohibited  by  Federal  law.  Accordingly, 

I am  of  the  opinion  that  House  Bill  608  does  not  offend  the  provi- 
sion in  the  Missouri  Constitution, 

nThat  the  right  of  every  citizen  to  keep  and 
bear  arms  in  defense  of  his  home,  person  and 
property,  or  when  lawfully  summoned  in  aid  of 
the  civil  potfer,  shall  not  be  questioned;  ..." 

(Article  I,  Section  23,  Constitution  of  Missouri, 

1945) 

In  other  words,  the  Federal  Gun  Control  Act  does  not  depend 
upon  House  Bill  608  to  be  effective  in  Missouri,  and  therefore 
possible  limitations  placed  upon  the  Missouri  legislature  by  the 
Missouri  Constitution  do  not  apply.  The  Federal  law  stands  upon  its 
own  feet,  and  if  valid  under  the  Federal  Constitution,  which  I believe 
it  is,  the  Missouri  Constitution  will  not  render  it  invalid. 

The  states  surrendered  a portion  of  their  sovereignty  when  they 
granted  Congress  power  to  regulate  commerce  (Parden  v.  Terminal  Ry. 
of  Alabama,  377  U.S.  184,  12  L.Ed.2d  233  (196¥JT; 

™.  . , This  power,  like  all  others  vested  in 
Congress,  is  complete  in  itself,  may  be  exer- 
cised to  its  utmost  extent,  and  acknowledges 
no  limitations,  other  than  are  prescribed  in 
the  constitution  . . . If,  as  has  always  been 
' understood,  the  sovereignty  of  Congress, 

though  limited  to  specified  objects,  is  plenary 
as  to  those  objects,  the  power  over  commerce 
with  foreign  nations,  and  among  the  several 
States,  is  vested  in  Congress  as  absolutely  as 
it  would  be  in  a single  government,  having  in 
its  constitution  the  same  restrictions  on  the 
exercise  of  the  power  as  are  found  in  the  con- 
stitution of  the  United  States.  . . . (Gib- 
bons v.  Ogden,  9 Wheat  1,  196-197,  6 L.Ed.  23, 

70  (1824)). 

Therefore,  it  is  ray  opinion  that  House  Bill  608  and  the  Federal 
Gun  Control  Act  of  1968  are  constitutional. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 
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Opinion  Letter  No.  291 
Answered  by  L.  J.  Gardner 

Honorable  Dexter  D.  Davis 
Commissioner 

Department  of  Agriculture 
Jefferson  Building 
Jefferson  City  Missouri  65IOI 

Dear  Commissioner  Davis: 

This  is  in  reply  to  your  question  whether  the  Department  of 
Agriculture  may  charge  subscribers  for  the  cost  of  publishing  the 
Daily  Market  Summary , a bulletin  which  sets  forth  the  market  prices 
for  livestock,  poultry  eggs,  meat  and  grain. 

The  legislature  has  authorized  you  to  publish  this  bulletin  in 
Section  261.030,  RSMo  wherein  it  provided: 

"*  * * commissioner  of  agriculture  may 
publish  bulletins  containing  information 
useful  to  the  producer  and  consumer;  * * *" 

However,  there  is  no  statutory  provision  which  allows  you  to 
make  a charge  for  supplying  copies  of  this  bulletin.  In  the  absence 
of  such  a statutory  provision  you  are  not  empowered  to  require  the 
persons  who  receive  the  bulletin  to  pay  all  or  part  of  the  cost  of 
publishing  it. 

Enclosed  please  find  a copy  of  Opinion  No.  8l  dated  January  l6 
1951,  to  the  Honorable  H.  G.  Shaffner,  Commissioner  of  Finance,  De- 
partment of  Business  and  Administration,  Jefferson  City,  Missouri, 
holding  that  in  the  absence  of  a statutory  provision  authorizing  him 
to  do  so,  the  Commissioner  does  not  have  power  to  charge  and  collect 
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a fee  for  the  performance  of  official  duties.  Also  enclosed  is  a 
copy  of  an  opinion  dated  November  17,  19^9,  to  Mrs.  Luclle  Gregory 
Executive  Secretary  State  Board  of  Cosmetology , holding  that  a 
rule  requiring  payment  of  a fee  for  certification  of  certain  records 
was  beyond  the  powers  granted  to  the  Board  by  the  legislature. 

Yours  very  truly, 


JOHN  C.  DANFORTH 
Attorney  General 


enclosures: 

Op.  No.  8l,  Shaffner,  1-16-51 
Opinion,  Gregory,  11-17-49 
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USURY: 

INTEREST: 


It  is  the  opinion  of  this  office  that  the  making 
of  a loan  by  requiring  the  execution  of  a note 
to  the  principal  of  which  is  added  simple  interest 
on  the  entire  amount  of  the  loan  at  the  rate  of  five  per  cent  per 
annum  for  seven  years,  payable  over  a period  of  84  months  in  equal 
monthly  installments  and  secured  by  a first  deed  of  trust  on  real 
estate  constitutes  usury  in  that  the  total  interest  payable  on  the 
note  evidencing  the  debt  would  exceed  eight  per  cent  per  annum  as 
limited  by  Sections  408.030  and  408.050,  RSMo. 


September  11,  1969 

OPINION  NO.  292 


Honorable  Robert  H.  Branom 
State  Representative 
35th  District 
7701  Forsyth,  Suite  574 
Clayton,  Missouri  63105 

Dear  Representative  Branom: 

This  is  in  response  to  your  request  for  an  opinion  as  to  the 
legality  of  five  per  cent  add-on  interest  on  a note  secured  by  a 
first  deed  of  trust  on  real  estate  payable  in  equal  installments 
over  84  months. 

We  interpret  the  question  to  refer  to  a loan  to  a borrower 
to  whom  a requested  amount  is  advanced  in  money  and  the  borrower 
signs  a note  in  an  amount  equal  to  the  sum  of  the  amount  advanced 
plus  interest  on  the  advanced  amount  equal  to  seven  times  the 
interest  for  one  year  on  the  entire  principal  sum.  That  is,  in 
addition  to  the  amount  advanced  there  is  included  in  the  face 
amount  of  the  note  simple  interest  on  the  amount  advanced  for  a 
period  of  seven  years.  The  note  is  then  made  payable  in  84  equal 
installments  with  interest  from  maturity.  For  example,  in  a loan 
of  $1,000.00  the  annual  interest  on  that  sum  would  be  $50.00  and 
since  the  loan  is  for  84  months  (seven  years)  a sum  equal  to  seven 
time  the  $50.00  is  added  onto  the  principal  making  the  total  face 
value  of  the  note  $1,350.00.  This  amount  is  payable  under  the 
terms  of  the  note  in  84  equal  monthly  installments  commencing  the 
month  following  the  making  of  the  loan  and  the  face  amount  of  the 
note  bears  no  interest  until  after  maturity. 

Your  inquiry  refers  to  Section  408.070  V.A.M.S.  and  408.080 
V.A.M.S.  We  believe  that  neither  of  these  sections  are  applicable 
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or  relevant  to  the  hypothetical  situation  proposed.  Section 
408.070,  RSMo  Supp.  1967,  invalidates  a lien  on  personal  property 
where  it  secures  a loan  which  is  usurious . This  section  is  not 
applicable  to  loans  involving  liens  on  real  estate.  Section 
4o8.o8o  provides  for  the  compounding  of  interest  not  oftener  than 
once  a year.  This  section  also  would  be  inapplicable  because 
interest  has  been  added  to  the  principal  amount  of  the  loan  and 
payments  are  being  made  monthly,  thereby  eliminating  the  payment 
of  interest  on  interest. 

Chapter  408  of  the  Revised  Statutes  of  Missouri  provides 
what  may  be  charged  as  interest  on  loans  not  covered  by  other  pro- 
visions of  the  law.  The  loan  described  in  your  questions  is 
governed,  we  believe,  by  Sections  408.030  and  40o.050,  RSMo. 

These  are  the  general  sections  prescribing  permissible  interest 
rates  and  the  small  loan  provisions  of  Chapter  408  do  not  apply 
to  the  loan  described  because  it  involves  a loan  secured  by  real 
estate  and  is,  therefore,  specifically  excluded  by  Section  408.100. 

Section  408.030,  RSMo  provides  as  follows: 

"The  parties  may  agree,  in  writing,  for  the 
payment  of  interest,  not  exceeding  eight 
per  cent  per  annum,  on  money  due  or  to  be- 
come due  upon  any  contract.  ' 

Section  408.050,  RSMo  provides  as  follows: 

"No  person  shall  directly  or  indirectly 
take,  for  the  use  or  loan  of  money  or  other 
commodity,  above  the  rates  of  interest 
specified  in  sections  408.020  to  408.040, 
for  the  forbearance  or  use  of  one  hundred 
dollars,  or  the  value  thereof,  for  one  year, 
and  so  after  those  rates  for  a greater  or 
less  sum,  or  for  a longer  or  shorter  time, 
or  according  to  those  rates  or  proportions, 
for  the  loan  of  any  money  or  other  commodity. 

Any  person  who  shall  violate  the  foregoing 
prohibition  of  this  section  shall  be  subject  to 
be  sued,  for  any  and  all  sums  of  money  paid  in 
excess  of  the  principal  and  legal  rate  of  in- 
terest of  any  loan,  by  the  borrower,  or  in  case 
of  borrower's  death,  by  the  administrator  or 
executor  of  his  estate,  and  shall  be  adjudged 
to  pay  the  costs  of  suit,  including  a reason- 
able attorney's  fee  to  be  determined  by  the 
court. " 
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This  office  is  of  the  opinion  that  the  loan  proposed  would 
be  in  violation  of  the  maximum  interest  rates  allowed  by  the  above 
sections  of  the  statutes  and  would  constitute  usury. 

To  illustrate  that  the  loan  would  be  in  excess  of  eight  per 
cent  per  annum,  consider  a proposed  loan  in  which  the  borrower  is 
to  receive  $1,000.00  in  money.  The  note  would  be  executed  in  the 
face  amount  of  $1,350.00.  The  note  provides  for  84  equal  monthly 
installments  commencing  one  month  after  date  in  the  sum  of  $16.07+. 
The  total  interest  paid  over  the  period  of  seven  years  (84  months) 
is  $350.00. 

Available  amortization  tables  reveal  that  a loan  of  $1,000.00 
at  eight  per  cent  per  annum,  the  maximum  rate,  payable  over  a 
period  by  84  monthly  installments  requires  a monthly  payment  of 
$15,586  per  month.  Eighty-four  of  these  payments  would  total 
$1,309,224.  Thus,  the  five  per  cent  add-on  exceeds  by  $40. 87- 
interest  on  the  unpaid  balance  at  the  rate  of  eight  per  cent  per 
annum. 

It  is  believed  that  Sections  408.020  and  408.050  read  together 
would  prohibit  the  taking  of  interest  for  a loan  in  excess  of 
eight  per  cent  per  annum  on  the  unpaid  balance . Section  408.050 
is  not  entirely  clear  in  its  expression,  but  it  must  be  interpreted 
to  mean  that  $8.00  is  the  amount  permitted  for  the  use  of  $100.00 
for  one  year  and  that  the  same  rate  is  true  whether  the  sum  is 
more  or  less  than  $100.00  and  the  time  longer  or  shorter  than  one 
year. 


There  is  a scarcity  of  cases  defining  the  exact  application 
of  the  sections  of  the  statutes  as  pertains  to  installment  loans. 
The  subject  is  discussed  in  a Comment,  by  Gilbert  B.  Stephenson, 
in  Volume  26,  Missouri  Law  Review,  Page  217,  l.c.  228,  as  follows: 

"Installment  loans  are  typically  those 
which  are  borrowed  in  a lump  sum  but  are 
repaid  by  periodic  installments  over  a 
stated  length  of  time.  Because  of  the  com- 
plexities in  figuring  the  amounts  of  interest 
that  can  be  legally  charged  on  a loan  the 
principal  of  which  is  decreased  by  each  in- 
stallment paid,  the  installment  loan  trans- 
action is  often  a source  of  illegal  profits 
for  the  lenders.  The  device  most  often 
used  by  the  lenders  in  gaining  their  illegal 
profits  is  that  of  charging  maximum  legal 
interest  on  the  whole  sum  loaned  until  the 
last  installment  is  to  be  paid.  This  interest 
is  simply  added  to  the  principal  debt  and  paid 
in  proportion  to  the  installment.  For  example, 
in  Hanson  v.  Acceptance  Fin.  Co.,  the  principal 
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debt  was  $1663-20,  to  be  repaid  in  l8  monthly 
Installments.  The  debt  allegedly  was  to  draw 
eight  per  cent  interest  but  the  lender  included 
the  sum  of  $226.80  interest  to  be  paid  pro- 
portionately to  the  installments.  This  sum  of 
interest  was  in  excess  of  the  amount  which 
could  have  been  charged  had  the  transaction  not 
been  an  installment  loan.  Thus,  the  borrower 
was  paying  interest  at  approximately  twice  the 
lawful  rate.  When  such  a provision  is  called 
to  the  attention  of  the  court  it  is  declared 
usurious . " 

In  Annotation,  "Taking  or  charging  interest  in  advance  as 
usury",  57  A.L.R.2d  630,  l.c.  666,  it  is  stated: 

"Where  interest  on  installment  repayment  loans 
has  been  charged  in  advance  by  adding  to  the 
principal  the  amount  of  interest  computed 
thereon  for  the  entire  term  of  the  loan,  and 
making  the  installments  in  such  amount  as  to  re- 
pay the  entire  sum  thus  derived,  it  has  been 
usurious.  This  method  of  taking  interest  in 
advance  has  the  same  usurious  result  as  the  de- 
duction of  interest  from  the  principal  delivered, 
becauge  it  ignores  the  fact  that  the  principal 
does  not  remain  outstanding  for  the  duration 
of  the  loan  in  the  amount  on  which  the  interest 
was  computed." 


It  is  likewise  stated  in  Corpus  Juris  Secundum  that  such  a 
loan  would  constitute  usury,  91  C.J.S.,  Usury,  Section  29B,  Page 
605: 

"Where  the  principal  sum  of  a loan  or  debt  is 
made  payable  in  installments  at  specified 
intervals  within  the  full  period  of  the  loan, 
but  interest  for  the  full  period  on  the  whole 
principal  sum  is  agreed  to  be  paid,  or  is  taken 
or  withheld  by  the  lender  in  advance,  or  is 
included  in  the  face  amount  of  the  note,  the 
transaction  is  usurious,  whether  or  not  the  rate 
of  interest  stipulated  in  the  contract  exceeds 
the  maximum  specified  by  law,  if  the  sum  so 
agreed  to  be  paid  or  so  deducted  as  interest  is 
greater  than  interest  at  the  lawful  rate  on  the 
principal  sum  for  the  period  for  which  it  is 
actually  lent.  Similarly,  where  interest  is 
calculated  at  the  highest  lawful  rate  for  the 
full  period  of  a loan,  and  the  aggregate  of  the 
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principal  and  the  interest  as  so  calculated 
is  divided  into  a series  of  notes  which 


mature  at  intervals  within  the  full 
the  transaction  is  usurious  . . . . 


The  Missouri  courts  have  followed  the  above  stated  rules. 


In  VanDoeren  vs.  Pelt,  184  S.W.2d  744  (St.L.App.,  1945)  the 
Court  of  Appeals  stated: 


"That  the  loan  in  this  case  was  tainted  with 
usury  there  can  be  no  question.  The  maker  of 
the  note  was  borrowing  $150  for  fifty  weeks. 

He  did  not  get  $150,  he  got  $135*  What  was 
the  $15  deducted  for?  The  evidence  shows 
$1.50  represented  insurance  premium,  which 
was  a proper  deduction.  The  evidence  shows 
$1.50  was  deducted  for  an  investigation.  This 
was  a proper  charge  and  authorized  under  sub- 
division 3 of  Section  5421,  R.S.  1939,  Mo. 

R.S.A.  (loan  and  investment  companies),  if  there 
was  proof  to  justify  the  charge.  Missouri 

, 216  Mo.  App.  100, 
witness  Van  Doeren 
could  not  remember  the  details  of  the  trans- 
action and  could  not  swear  what  was  done  by 
the  company  with  reference  to  investigation. 

The  most  he  would  say  was  his  conclusion  that 
an  investigation  of  defendants'  credit  standing 
was  made  because  that  was  the  usual  practice. 

But  even  if  it  be  conceded  that  the  charge  was 
a proper  one,  $12  was  deducted,  which  amounted 
to  a year's  interest  at  8#  on  $150  which  had  been 
loaned  for  only  fifty  weeks,  two  weeks  short  of 
a year;  not  only  so,  but  payments  were  contracted 
for  of  $3  each  week  throughout  the  term  of  fifty 
weeks.  It  is  apparent  without  here  making  a 
computation  that  plaintiff  was  contracting  for 
considerable  in  excess  of  Q%  per  annum  interest, 
the  legal  rate." 


Discount  Corp.  v.  Mitchell 


In  Hecker  vs.  Putney,  196  S.W.2d  442  (St.L.App.,  1946)  the 
plaintiff  had  borrowed  and  received  $560.00  and  had  signed  notes 
totaling  $725.50  of  which  $700.00  was  stated  as  principal  and  $25.50 
the  first  year's  interest  at  six  per  cent.  Plaintiff  signed  twelve 
notes  which  fell  due  one  on  each  month  consecutively  for  one  year. 
There  the  court  held  that  this  constituted  and  the  evidence  sus- 
tained a finding  of  usury  and  upon  tender  of  the  balace  of  the 
amount  legally  due  the  second  mortgage  on  a real  estate  securing 
the  notes  was  discharged  and  foreclosure  was  enjoined. 
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The  device  of  adding  on  Interest  on  the  full  principal 
amount  of  the  loan  although  it  is  repaid  in  installments  over 
a period  of  time  will,  in  our  opinion,  result  in  usury  if  the 
total  interest  paid  over  the  period  of  the  loan  exceeds  eight 
per  cent  per  annum  on  the  unpaid  balance.  To  compute  the  actual 
interest  charged  in  the  loan  suggested  in  your  question  would  re- 
quire 84  separate  computations.  However,  the  foregoing  computa- 
tions demonstrate  that  the  transaction  would  provide  for  interest 
in  excess  of  the  legal  rate  as  provided  by  the  applicable  sections 
of  the  statutes  and  therefore  would  constitute  usury. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  making  of  a loan 
by  requiring  the  execution  of  a note  to  the  principal  of  which  is 
added  simple  interest  on  the  entire  amount  of  the  loan  at  the  rate 
of  five  per  cent  per  annum  for  seven  years,  payable  over  a period 
of  84  months  in  equal  monthly  installments  and  secured  by  a first 
deed  of  trust  on  real  estate  constitutes  usury  in  that  the  total 
interest  payable  on  the  note  evidencing  the  debt  would  exceed 
eight  per  cent  per  annum  as  limited  by  Sections  408.030  and 
408.050,  RSMo . 

The  foregoing  opinion  which  I hereby  approve  was  prepared 
by  my  Special  Assistant  Larry  L.  Zahnd. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 
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GOVERNOR:  The  Governor  can  designate  a per- 

EXECUTIVE  DEPARTMENTS:  son  to  perform  the  duties  of  the 

PUBLIC  OFFICERS:  office  of  the  head  of  a r.  executive 

department,  such  person  not  being 

appointed  to  the  office  or  claiming  title  to  the  office.  Such  per- 
son can  perform  the  duties  of  the  office  until  such  time  as  the 
office  is  properly  filled  by  a qualified  person  duly  appointed. 


OPINION  NO.  293 

June  25,  1969 


Honorable  Robert  A.  Young 
State  Senator,  District  2*1 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Senator  Young: 

Thi3  is  in  reply  to  your  request  for  an  official  opinion  of 
this  office,  which  request  reads  a3  follows: 

"I  would  like  to  have  an  early  opinion  from  your 
office  on  the  following,  which  is  set  forth  in 
Article  IV,  Section  17  of  the  Constitution  of 
Missouri : 

•The  heads  of  all  the  executive  de- 
partments shall  be  appointed  by  the 
governor,  by  and  with  the  advice  and 
consent  of  the  senate.' 

"I  would  like  your  opinion  as  to  how  long  an 
executive  department  head  can  be  appointed  and 
serve  as  'acting  director'.  I realize  that  the 
Governor  can  and  mu3t  make  appointments  to  exe- 
cutive departments  while  the  Senate  is  not  In 
session,  but  it  is  my  impression  that  if  an  ap- 
pointment is  made  while  the  Senate  is  in  session 
it  must  be  immediately  submitted  to  the  Senate 
for  its  advice  and  consent.  If  an  appointment 
is  made  while  the  Senate  is  not  in  session,  it 
is  my  opinion  that  the  appointment  should  be 
submitted  at  the  next  regular  or  special  session." 

We  understand  the  question  under  consideration  relates  to  the 
situation  where  the  Governor  has  designated  or  will  designate  a so 
called  "acting  director"  to  perform  the  duties  of  a department  head 
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Instead  of  appointing  a person  as  director  or  head  of  one  or  several 
of  the  executive  departments  as  such.  In  other  words  the  Governor  has 
not  appointed  a person  as  the  head  of  the  department  as  required  by 
Section  17,  Article  IV,  Constitution  of  Missouri,  but  ha3  designated 
& person  to  perform  the  duties  of  such  office.  The  question  is  whether 
such  designations  of  "acting  directors"  are  legal  and  whether  such 
"acting  directors"  can  perform  the  duties  of  the  office,  and  as  re- 
quested in  your  letter,  how  long  such  "acting  directors"  can  serve. 

Section  17,  Article  IV,  Constitution  of  Missouri,  which  you 
have  quoted  in  part,  specifically  empowers  the  Governor  to  appoint 
the  heads  of  all  executive  departments,  reading  in  part  as  follows: 

"...  The  heads  of  all  the  executive  depart- 
ments shall  be  appointed  by  the  governor,  by 
and  with  the  advice  and  consent  of  the  senate. 


The  executive  departments  that  are  appointed  by  the  Governor 
pursuant  to  Section  17,  Article  IV,  are  those  designated  in  Section 
12,  Article  IV,  Constitution  of  Missouri,  and  are  as  follows: 

"...  a department  of  revenue,  department  of 
education,  department  of  highways,  department 
of  conservation,  department  of  agriculture  and 
such  additional  departments,  not  exceeding  five 
in  number,  as  may  hereafter  be  established  by 
law.  ..." 

Five  additional  departments  have  been  established,  being: 
Department  of  Public  Health  and  Welfare,  Department  of  Business  and 
Administration,  Department  of  Corrections,  Department  of  Community 
Affairs,  and  Department  of  Labor  and  Industrial  Relations. 

Thus,  the  Governor  has  the  exclusive  power  to  appoint  the  heads 
of  the  executive  departments  listed  above.  See  State  ex  rel.  Harvey 
v.  Wright,  251  Mo.  325,  158  S.W.  823.  'We  understand  your  question 
to  relate  only  to  such  departments.  However,  the  Governor  not  only 
ha3  the  power  to  appoint  such  department  heads,  the  Governor  has  the 
mandatory  duty  to  make  such  appointments.  The  constitutional  provi- 
sion imposes  the  duty  by  providing  that  the  appointments  "shall"  be 
made  by  the  Governor.  In  the  context  of  this  constitutional  pro- 
vision the  general  rule  of  construction  is  that  "shall"  is  mandatory. 
State  v.  Wurdeman,  295  Mo.  566,  2^6  S.W.  189. 

Your  letter  refers  to  "appointments  to  executive  departments 
while  the  Senate  is  not  in  session,"  suggesting  that  such  "appoint- 
ments" can  be  made  but  must  then  be  submitted  to  the  Senate  for 
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confirmation  at  the  next  regular  or  general  session.  Your  impres- 
sion as  to  such  "appointments'1  is  correct  and  we  have  so  held  in 
Attorney  General  Opinion  No.  24,  November  10,  1942,  Donnell  (copy 
attached).  However,  such  opinion  only  relates  to  appointments  of 
directors  or  heads  of  the  departments  and  does  not  deal  with  the 
question  here  of  the  legality  of  designating  the  so  called  "acting 
directors . " 

While  the  Governor  has  the  duty  to  appoint  department  heads 
under  the  procedure  set  forth  in  Article  IV,  Section  17  of  the  Con- 
stitution of  Missouri,  his  failure  to  make  such  appointments  is  not 
the  ground  for  a mandamus  action  against  him.  State  ex  rel.  Robb 
v.  Stone,  120  Mo.  428,  25  S.W.  376,  23  L.R.A.  194,  41  Am.  St.  Rep. 
705. 


If  the  Governor  fails  to  make  appointments  of  department  heads 
as  required  by  Section  17,  Article  IV,  it  must  be  determined  whether 
persons  can  be  designated  to  carry  out  the  functions  of  department 
heads  in  the  absence  of  persons  duly  appointed.  It  is  our  view  that 
any  such  authority  is  derived  from  the  general  constitutional  provisions 
relating  to  the  powers  and  duties  of  the  Governor. 

Section  1,  Article  IV,  Constitution  of  Missouri,  provides  as 
follows : 


"The  supreme  executive  power  shall  be  vested  in 
a governor." 

Section  2,  Article  IV,  Constitution  of  Missouri,  provides  as 
follows : 

"The  governor  shall  take  care  that  the  laws  are 
distributed  and  faithfully  executed,  and  shall 
be  a conservator  of  the  peace  throughout  the 
state . " 

It  is  clear  from  these  constitutional  provisions  that  the 
Oovernor  has  the  responsibility  of  seeing  that  the  lav/s  of  the 
state  are  carried  out  and  that  the  functions  of  the  executive  of- 
fices are  performed.  Thus,  it  i3  our  opinion  that  these  constitu- 
tional provisions  empower  and  obligate  the  Governor  to  make  certain 
that  the  functions  of  these  ten  executive  departments  are  carried 
on  so  that  a lapse  in  the  operation  of  such  departments  doe3  not 
occur. 


Obviously,  the  Governor  himself  cannot  perform  all  the  actual 
duties  or  functions  of  the  various  offices.  Therefore,  it  being 
necessary  for  these  departments  to  continue  to  operate,  the  Governor 
may  designate  someone  to  run  the  department  until  such  time  as  the 
Governor  performs  the  duty  imposed  on  him  by  Section  17,  Article  IV. 
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The  designation  of  "acting  director"  under  similar  circumstances 
is  recognized  by  the  courts  by  the  application  of  the  doctrine  of 
locum  tenens . 

Black's  Law  Dictionary  defines  locum  tenens  as: 

"Holding  the  place.  A deputy,  substitute, 
lieutenant,  or  representative." 

The  leading  case  on  the  doctrine  is  Fraser  v.  United  States, 

16  Ct.  Cl.  507,  the  court  stating  on  page  514  not  only  the  doctrine 
but  the  facts  as  well,  saying: 

"The  Secretary  did  not  intend  to  anpoint  the 
claimant  to  the  officer  of  Supervising  Archi- 
tect. The  letter  to  him  is  not  in  the  language 
of  an  appointment.  It  is  addressed  to  him  a3 
'superintendent  of  the  construction  of  the  new 
building  for  the  Bureau  of  Engraving  and  Print- 
ing,' and  directs  him  merely  'to  take  charge 
of  the  office  and  perform  the  duties  of  Super- 
vising Architect  during  the  suspension  of  Mr. 

Hill  from  duty . ' 

"That  such  was  the  clear  understanding  of  all 
parties  at  the  time  is  manifest  from  their  acts. 

Mr.  Hill's  name  continued  to  be  borne  on  the 
pay-rolls  from  month  to  month  as  still  in  of- 
fice, and  his  salary  was  regularly  paid  to  him. 

Of  this  the  Secretary  must  have  been  cognizant. 

The  claimant  not  only  knew  it,  but  he  assented 
to  it  and  certified  to  its  correctness. 

"He  did  not  then  claim  the  title  and  the  full 
enjoyment  of  the  office.  He  invariably  styled 
himself  'Acting  Supervis lng  Architect , ' a form 
of  expression  in  constant  use  and  vfeTluhder- 
8tood  in  all  the  executive  departments  of  the 
government  as  des i gnat lng,  not  an  appointed  In- 
cumbent", but"  merely  a locum-tenen3  vTho'is  pe r - 
forming  the  duties  of  an  office  to  which  he  Hoes 
not  himself  claim  t it  leT^C  emphasis  supplied! 

Thus,  in  Fraser,  as  here,  there  wa3  no  intention  to  make  an 
appointment  to-  the  office  but  there  was  a designation  of  someone 
to  perform  the  duties  of  the  office.  It  was  held  that  such  person 
could  legally  perform  such  duties  as  locum  tenen3 . 

In  State  ex  rel.  Gossett  v.  O'Qrady,  137  Neb.  824,  291  N.Y/. 

497,  the  Supreme  Court  of  Nebraska  applied  the  doctrine  a3  follows: 
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"Lloyd  Kelly,  the  duly  elected  and  qualified 
county  attorney,  was  absent  from  the  state  of 
Nebraska  from  June  23  to  July  M,  1936.  Before 
leaving  he  requested  William  P.  Mullen  to  take 
care  of  the  duties  of  the  county  attorney's  of- 
fice, and  Mullen  expressly  assented  to  such  re- 
quest. Attorney  Mullen  thereupon,  after  this 
authorization,  without  taking  an  oath  or  giving 
bond,  prepared,  signed,  swore  to  and  filed  this 
information  as  Acting  County  Attorney  in  the 
district  court  for  Hall  county  on  June  27,  1936. 

The  district  court  thereupon  caused  the  record 
to  be  made  as  hereinbefore  set  forth.  The  word 
'acting'  in  this  connection  has  been  employed 
to  designate  a locum  tenens  who  is  performing 
the  duties  of  an  office  to  which  he  doe3  not 
himself  claim  title. 

"The  supreme  court  of  Iowa  in  State  Bank  of 
Williams  v.  Gish,  167  Iowa  526,  1*»9  H.W.  600, 

.601,  in  discussing  the  term  'acting  officer', 
employed  the  following  language: 

'The  phrase  "acting  officer*’  is  used 
to  designate,  not  an  appointed  incum- 
bent, but  merely  a locum  tenens,  who 
is  performing  the  duties  of  an  office 
to  which  he  himself  does  not  claim 
title.  1 Am.  & Eng.  Enc.  of  Lav;,  577 
(2d  Ed.);  1 Cyc.  632.  Both  these  au- 
thorities cite  the  same  case  (Fraser 
v.  United  States,  16  Ct.Cl.  [507]  51*0.'" 

For  further  discussion  3ee  State  Bank  of  Williams  v.  Gish,  167 
Iowa  526,  1^9  N.W.  600,  and  Maystrik  v.  Citv  of  New  York,  165  MIsc. 
327,  300  N.Y.S.  ^79 . 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  Governor  can  designate 
a person  to  perform  the  duties  of  the  office  of  the  head  of  an  exe- 
cutive department,  such  person  net  being  appointed  to  the  office 
or  claiming  title  to  the  office.  Such  person  can  perform  the  duties 
of  the  office  until  such  time  as  the  office  is  properly  filled  by  a 
qualified  person  duly  appointed. 


-5- 


Honorable  Robert  A.  Young 


The  foregoing  opinion,  which  I hereby  approve,  wa3  prepared  by 
my  Assistant,  Walter  W.  Nowotny,  Jr. 


Yours  very  truly. 


N C.  DANPORTH 
Attorney  General 


Enclosure: 


Op.  No.  24 
11-10-42,  Donnell 
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STATE  HIGHWAY  COMMISSION: 


Commission  mav  establish  position 
o*'  Director,  having  general  charge 
and  supervision  of  state  highway 
department , and  may  determine 
nualif ications . Provisions  of 
Section  226.040,  RSMo  1959,  re- 
lating to  "chief*  engineer"  are 
not  effective  to  limit  this 
authority . 


OPINION  NO.  294 
July  11,  1969 


Honorable  William  C.  Phelps 
State  Representative 
5016  Grand 

Kansas  City,  ?1issouri  64112 
Dear  Representative  Phelns: 

This  official  opinion  is  issued  pursuant  to  vour  request 
dated  June  10,  1969,  in  which  you  state  that: 

" . . . . the  Highway  Commission  of  the  State 
of  Missouri  has  appointed  an  administrator 
whose  duties  will  supersede  certain  of  the 
duties  of  the  chief  engineer." 

You  then  ask  whether: 

".  . . . the  highway  commission  has  authority 
under  the  constitution  and  statutes  of*  the 
State  of  Missouri  to  delegate  duties  to  a non- 
statutory  employee  which  supersede  the  duties 
of  the  chief  engineer.  ..." 

Robert  L.  Hyder,  Eso . , Chief  Counsel  of  the  Highway  Commis- 
sion, has  furnished  us  some  additional  information  which  bears  on 
your  inquiry.  He  advises  us  that  the  Commission  by  resolution  has 
established  the  position  of  "Director"  and  has  made  an  appointment 
effective  July  1,  1969,  at  a salary  of  $23,500  per  year.  The  re- 
solution specifies  the  duties  of  the  director  to  be  as  follows: 

"(The  director)  shall  have  general  charge  and 
supervision  of  the  State  Highway  Department 
and  shall  perform  such  duties  and  have  such 
authority  as  the  commission  may  designate." 

Section  226.040  RSMo  provides  that  the  State  Highway  Commis- 
sion shall  appoint  a "chief  engineer" 
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. .who  in  a resident  of  this  state,  and 
he  shall  have  had  executive  or  administra- 
tive experience  for  at  least  five  years  next 
prior  to  his  appointment  and  he  shall  have 
had  experience  in  highway  work.  Under  the 
direction  of  the  commission,  the  chief  en- 
gineer shall  have  general  supervision  o4' 
the  state-hi'-diwa^  department,  and  shall  per- 
form such  duties  and  have  such  authority  as 
the  commission  may  desirnate . 1 1 (Emnha sis 
supplied ) 


The  duties  of  the  chief  engineer  as  set  out  in  this  statute 

are  the  same  as  those  or’  the  director  as  set  out  in  the  commis- 

sion’s resolution.  The  apparent  differences  are  as  follov:s:  (1) 

The  title  of  the  position  is  different;  (2)  The  statute  pre- 
scribed detailed  nuali^ications  for  the  chief'  engineer,  whereas 
the  resolution  is  silent  as  to  qualifications  for  the  director; 
and  (3)  The  salary  o^  the  chief  enrineer  is  established  by 
Section  226.030,  RSMo  Rupp.  1967,  at  $22,500  maximum.  The  ap- 
parent conflict  makes  necessary  an  Inquiry  as  to  the  authority  or 

the  Legislature  with  respect  to  employees  or  the  State  Kirhway 

Commission . 

The  Missouri  State  Highway  Commission  was  first  established  as 
a constitutional  agency  by  the  Missouri  Constitution  o^  19^5,  al- 
though amendments  adopted  prior  to  that  time  made  reference  to  it. 
Article  IV,  Section  29  of  the  Constitution  provides  as  follows: 

"The  department  of  hirhways  shall  be  in  charye 
of  a highway  commission.  The  number,  qualifica- 
tions, compensation  and  terms  of  the  members  of 
the  commission  shall  be  fixed  by  law,  and  not 
more  than  one-half  of  its  members  shall  be  or 
the  same  political  party.  The  selection  and.  re- 
moval of  all  employees  shall  be  without  regard  to 
political  affiliation.  It  shall  have  authority 
over  and  power  to  locate,  relocate,  design  and 
maintain  all  state  highways;  and  authority  to 
construct  and  reconstruct  state  hiqhwavs , sub- 
ject to  limitations  and  conditions  imposed  by 
law  as  to  the  manner  and  means  of  exercising 
such  authority:  and  authority  to  limit  access 
to,  from  and  across  state  hirhways  where  the 
public  interest  and  safety  may  reouire,  subject 
to  such  limitations  and  conditions  as  may  be 
imposed  by  law." 

The  State  Highway  Commission,  therefore,  derives  its  basic 
authority  from  the  constitution  and  not  from  the  Legislature.  In 
two  instances  (construction  and  reconstruction,  and  limited  access). 


2 


Honorable  William  C.  Phelps 


its  authority  is  sublect  to  "limitations  and  conditions  imposed  by 
law,  " but  the  balance  of  its  authority  is  not  sublect  to  any  such 
expressed  limitation.  The  Commission,  in  contrast  to  some  agencies 
and  departments  of  the  state  government,  is  specifically  consti- 
tuted as  a bipartisan  body. 

The  Commission,  therefore,  has  a constitutional  responsibility. 
The  determination  of  lines  of  authority  and  the  selection  or  em- 
ployees is  basic  to  a body  having  such  authority.  The  constitution 
is  silent  as  to  the  organisation  of  the  commission  and  as  to  its 
staffing,  except  for  the  provision  arainst  discrimination  on  ac- 
count of  political  affiliation  in  the  selection  and  removal  of 
employees.  The  clear  intendment,  then,  is  that  the  Commission  is 
to  have  the  authority  to  establish  positions,  to  prescribe  the 
duties  of  the  employees  in  those  positions,  and  to  determine  the 
qualifications  for  the  employees  in  the  positions  so  established. 

The  Legislature  clearly  would  be  exercising  control  over  the 
commission  if  it  could  prescribe  the  positions  to  be  billed  and 
the  qualifications  of  the  employees  eligible  for  these  nositions. 

If  the  Legislature  has  such  a oower  it  could  deny  the  commission 
the  services  of  the  person  considered  to  be  best  oualifled  by 
those  havinr  the  responsibility  for  the  highways.  This  control 
is  not  sanctioned  by  the  constitutional  provisions  establishing 
the  commission. 

A comparable  problem  is  illustrated  by  the  opinion  in  Myers 
v.  United  States,  272  IJ.S.  52  (1926),  in  which  the  r.upreme  Court 
held  that  Congress  could  not  place  restrictions  on  the  removal  by 
the  President  of  an  employee  or  the  executive  branch  of  the  gov- 
ernment. The  Court  found  that  Congress  was  interfering  with  the 
exercise  o'*  the  executive  power  by  attemptin'-  to  impose  restric- 
tions . 


It  is  important  to  observe  that  many  or  the  provisions  o'' 
Chapter  226  of  the  Missouri  Revised  Statutes  were  adopted  prior  to 
19^5,  and  exist  at  the  present  either  in  the  same  form  or  (as  in 
the  case  of  Section  226.040)  with  minor  modifications,  as  thev 
had  at  the  time  the  Constitution  of  19^5  became  effective.  The 
adoption  o'1  a Constitution,  of  course,  may  effect  changes  in 
existing  statutory  patterns.  To  the  extent  that  there  is  a con- 
flict, the  constitution  prevails  and  supersedes  the  statutes. 

This  historical  information  is  of  some  importance  in  showing 
that  there  was  no  explicit  legislative  purpose  o*'  limiting  the 
constitutional  authority  o^  the  Commission,  but  rather  the  modi- 
fication of  a statutory  pattern  by  subsenuent  constitutional 
enactment . 

The  very  terms  of  the  statutes,  furthermore,  recognize  the 
Commission  as  the  controllin-  aqency.  The  chief  engineer  is 
required  "to  operate  under  the  direction  of  the  commission."  The 
commission  has  the  authoritv  to  specify  his  duties.  There  is  no 
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exnress  statutory  prescription  of  duties  of  the  chief  engineer 
which  the  commission  may  not  effectively  regulate  or  control. 

The  phrase  "in  charge  of"  has  been  construed  numerous  times. 
The  normal  construction  is  a broad  one,  as  synonymous  with  "con- 
trol." Numerous  definitions  are  found  in  Words  and  Phrases. 

We  conclude,  therefore,  that  the  State  Highway  Commission  has 
the  authority  to  establish  the  position  of  "director"  whose  duties 
are  as  specified  in  the  above-mentioned  resolution,  and  that  it 
has  the  authority  to  determine  the  renuisite  nuali^ications  for 
the  position.  The  commission  in  exercisinr  this  authority  is  not 
subject  to  limitation  by  reason  of  anythin'-  contained  in  Section 
226.0^40.  To  the  extent  that  that  section  mif-ht  be  read  as  con- 
taining a limitation  on  the  commission's  authority,  it  is  invalid 
and  ineffective  because  it  is  in  derogation  or  the  commission's 
authority  and  responsibility  as  established  bv  Article  IV,  Sec- 
tion 29  of  the  Constitution. 

There  is  an  additional  problem  rerardiny  the  salar.”  estab- 
lished by  the  commission  for  this  position.  One  miyht  aryue  that 
the  sense  of  Section  22u.080,  RSNo  Suon . 1967,  is  that  no  emnlovee 
of  the  commission  is  to  receive  a salarv  higher  than  that  estab- 
lished for  the  chief  engineer,  who  by  the  statutory  pattern  is 
the  principal  employee  o'1  the  commission.  We  do  not  have  to 
speculate  about  the  problem  which  would  be  presented  i**  there 
were  an  express  statutory  provision  to  this  effect.  The  present 
statutes  have  no  specific  restriction,  and  we  are  unable  to  say 
that  there  is  a violation  of  any  statutory  provision  in  establish- 
ing a salary  of  £23,500  for  the  Director. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  State  Highway  Conmi 
sion  has  the  authority  to  establish  the  position  or  Director,  and 
to  provide  that  the  Director  shall  have  "general  charge  and  super- 
vision of  the  State  Highway  Department,"  and  that  the  commission 
has  the  authority  to  establish  the  ouali^ications  for  the  position 
and  to  fix  the  compensation  out  of  funds  available  to  it.  We  are 
also  of  the  opinion  that  this  authority  is  derived  °rom  the  commis 
sion's  general  errant  of  power  under  Article  IV,  Section  29  of  the 
Constitution  of  Missouri  and  that  anv  statutory  provisions  which 
purport  to  limit  this  authority  are  pro  tanto  invalid. 

The  foreejoino;  opinion,  which  I hereby  approve,  was  prepared 
by  my  Special  Assistant,  Charles  E.  Blachmar. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 


Answer  by  letter-Wieler 


August  2$,  1&9 


OPINION  LETTER  NO.  295 


Honorable  Joe  D.  Holt 
State  Representative 
District  102 
Baker  Building 
Fulton,  Missouri  65251 

Dear  Representative  Holt: 

This  is  in  response  to  your  request  for  an  opinion  from  this 
office  concerning  the  authority  of  the  mayor  of  a third  class  city 
to  appoint,  with  the  consent  and  approval  of  a majority  of  the 
members  elected  to  the  city  council,  such  officers  as  he  may  be 
authorized  by  ordinance  to  appoint  pursuant  to  Section  77.330,  RSMo 
1959.  Specifically,  you  ask  if  Section  77.330  requires  the  mayor 
to  submit  to  each  newly  elected  city  council  the  person  or  persons 
he  has  appointed. 

In  your  letter  you  state  that  the  City  of  Fulton  has,  by 
ordinance,  authorized  the  mayor  to  fill  the  Office  of  City  Counselor 
by  appointment.  Section  77.330,  RSMo  1959,  provides: 

"The  mayor,  with  the  consent  and  approval  of 
a majority  of  the  members  elected  to  the  city 
council,  shall  have  power  to  appoint  a street 
commissioner  and  such  other  officers  as  he  may 
be  authorized  by  ordinance  to  appoint." 

We  assume  that  the  city  counselor  is  appointed  for  a fixed  term 
of  office.  Once  the  city  counselor,  is  appointed  and  qualified,  he 
holds  office  for  the  term  thereof  and  until  his  successor  is  appointed 
and  qualified,  unless  he  is  removed  under  the  provisions  of  Section 
77.3*10,  RSMo,  or  otherwise  under  the  terms  of  Article  VII,  Section 
12,  Missouri  Constitution  of  19**5,  which  reads: 


Honorable  Joe  D.  Holt 


"Except  as  provided  in  this  Constitution,  and 
subject  to  the  right  of  resignation,  all  of- 
ficers shall  hold  office  for  the  term  thereof, 
and  until  their  successors  are  duly  elected 
or  appointed  and  qualified." 

This  constitutional  provision  was  held  to  apcly  to  municipal  offices 
in  the  case  of  State  ex  rel.  Voss  v.  Davis,  l:i8  S.W.2d  163,  168  (Vo. 
1967). 


V.'e  are  enclosing  an  official  opinion  of  the  Attorney  General 
rendered  to  Frank  L.  Pulley  under  date  of  April  21,  1939  which  an- 
swers your  second  question. 

Yours  very  truly , 


JOHN  C.  DANFORTH 
Attorney  aeneral 

Enclosure:  Op.  to  Pulley 
i*— 2 1—39 
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CORPORATIONS:  A corporation  organized  under  "The 

PROFESSIONAL  CORPORATIONS:  General  and  Business  Corporation 

ARCHITECTS  & ENGINEERS:  Law  of  Missouri,"  Chapter  351,  RSMo 

1959,  may  have  as  a purpose  the  prac 
tice  of  architecture  and  professional  engineering.  A corporation 
organized  pursuant  to  "The  Professional  Corporation  Law  of  Missouri, 
Chapter  356,  RSMo  Supp.  1967,  may  also  have  as  a purpose  the  prac- 
tice of  architecture  and  professional  engineering.  A corporation 
organized  pursuant  to  either  of  the  above  mentioned  chapters  must 
have  a certificate  of  authority  issued  by  the  State  Board  of  Regis- 
tration for  Architects  and  Professional  Enrineers  before  it  may 
solicit,  offer  and  render  architectural  or  professional  engineering 
services  In  this  state.  It  is  not  necessary  for  the  Board  to  revoke 
or  cancel  the  certificate  of  authority  of  a corporation  orranlzed 
pursuant  to  Chapter  356  if  that  corporation  should  elect  to  continue 
doing  business  under  Chapter  351. 


optsio*: 


24% 


August  21,  l^*oV 


Mrs.  Olean  Barton,  Secretary 
State  Board  of  Registration  for 
Architects  and  Professional  Engineers 
Post  Office  Box  184 
Jefferson  City,  Missouri  65101 

Dear  Mrs.  Barton: 

This  official  opinion  is  issued  in  response  to  your  request 
for  an  opinion  on  the  following  questions: 

1.  May  a corporation  organized  pursuant  to  "The 
General  and  Business  Corporation  Law  of  Missouri," 
Chapter  351,  RSMo  1959,  have  as  a purpose  the 
practice  of  architecture  or  professional  engi- 
neering in  view  of  "The  Professional  Corporation 
Law  of  Missouri,"  Chapter  356,  RSMo  Supp.  1967. 

2.  Is  the  authority  of  the  State  Board  of  Re- 
gistration for  Architects  and  Professional 
Engineers  limited,  in  the  case  of  corporations 
organized  pursuant  to  Chapter  356,  to  approving 
a corporate  name  and  certifying  to  the  Secre- 
tary of  State  that  the  incorporators  are  li- 
censed by  the  Board;  or,  does  the  Board  also 
have  authority  pursuant  to  Section  327.080, 

RSMo  1959,  to  issue  a certificate  of  authority 
to  such  corporations? 


Mrs.  Olean  Barton 


3.  If  the  Board  has  authority  and  does  issue 
a certificate  of  authority  to  a corporation 
organized  pursuant  to  "The  Professional  Cor- 
poration Law  of  Missouri"  and  that  corporation 
later  decides,  pursuant  to  the  provisions  of 
oection  356.170,  RSMo  Supn . 1967,  to  amend 
its  Articles  of  Incorporations  and  do  business 
as  a corporation  organized  under  "The  General 
and  Business  Corporation  Law  of  Missouri,"  mu3t 
the  Board  revoke  or  cancel  the  certificate  of 
authority  of  the  corporation? 

In  answer  to  the  first  question,  a corooration  orraniz^d  pur- 
suant to  Chapter  351,  RSMo  1959,  may  under  Section  351.°??, 

1959,  have  as  a purpose  the  practice  of  architecture  or  r. refers ior.' : 
engineering.  That  section  provides  (with  certain  exceptions  tr.it 
are  not  here  pertinent):  "Corporations  for  profit.  . ‘.nav  to  or- 
ganized under  this  chapter  for  any  lav/ful  purpose  or  nurrosos.” 

Section  327.080(2),  RSMo  1959,  states  in  part: 

"Any  corporation,  foreign  or  domestic,  now  or 
hereafter  organized  and  having  as  a purpose 
or  as  one  of  its  purposes  the  practicing  of 
architecture  or  professional  engineering.  . . 
may  obtain  a certificate  of  authority.  . . 
and  render  architectural  or  professional  enri- 
neering  services  in  this  state.  . 

It  is  clear  from  the  above  section  that  the  practice  of  architecture 
or  professional  engineering  would  be  a lawful  purpose  for  a corpora- 
tion organized  pursuant  to  Chapter  351. 

"The  Professional  Corporation  Law  of  Missouri,"  Chapter  356, 
RSMo  Supp.  1967,  would  allow  architects  or  professional  engineers  to 
form  a "Professional  Corporation,"  Section  356.020(1),  (2)  (b),  RSMo 
Supp.  1967.  Chapter  356  has  no  provision  that  would  restrict  a cor- 
poration organized  pursuant  to  Chapter  351  from  engaging  In  the  prac 
tice  of  architecture  or  professional  engineering.  Chapter  356  only 
deals  with  "Professional  Corporations."  A corporation  organized  pur 
suant  to  Chapter  351  would  not  be  a "Professional  Corporation."  How 
ever,  there  is  no  statutory  provision  which  would  limit  the  practice 
of  architecture  or  professional  engineering  solely  to  "Professional 
Corporations . " 

In  response  to  your  second  question,  the  authority  of  the  Board 
is  not  limited  to  approving  a corporate  name  and  certifying  to  the 
Secretary  of  State  that  the  incorporators  are  licensed  by  the  Board 


Mrs.  Olean  Barton 


as  required  by  Section  356.040,  RSMo  Supp . 1967.  The  Board  may  also 
issue  a corporate  certificate  of  authority  to  a "Professional  Cor- 
poration." 

Under  Section  327.080,  RSMo  1959,  before  any  corporation  may 
solicit,  offer  and  render  architectural  or  professional  engineering!: 
services  in  this  state  it  must  obtain  a certificate  of  authority. 

This  would  be  true  of  a corporation  organized  pursuant  to  Chapter 
356  unless  that  chapter  either  expressly  or  impliedly  superseded 
the  provisions  of  Chapter  327  dealing  with  corporate  certificates 
of  authority. 

A reading  of  Chapter  356  reveals  no  provisions  that  would  ex- 
pressly supersede  those  provisions  of  Chapter  327. 

We  find  that  Chapter  356  cannot  be  construed  to  repeal  the 
corporate  certificate  of  authority  provisions  of  ChaDter  327  by 
implication.  The  Missouri  Supreme  Court  has  often  stated  that  re- 
peal by  implication  is  not  favored.  For  example,  in  State  v.  Ludwig, 
322  S.W.2d  84l  (1959)  the  Missouri  Supreme  Court,  en  banc,  quoted 
with  approval,  at  page  848,  the  following  language  from  an  earlier 
case: 

"...  ’Repeals  by  implication  are  not  favored — 
in  order  for  a latter  statute  to  operate  as  a 
repeal  by  implication  of  an  earlier  one,  there 
must  be  such  manifest  and  total  repugnance  that 
the  two  cannot  stand;  where  two  acts  are  seemingly 
repugnant,  they  must,  if  possible,  be  so  con- 
strued that  the  latter  may  not  operate  as  a 
repeal  of  the  earlier  one  by  implication;  if 
they  are  not  irreconcilably  inconsistent,  both 
must  stand.'  State  ex  rel.  and  to  Use  of  Geo. 

B.  Peck  Co.  v.  Brown,  3^0  Mo.  1189,  1193,  105 
S.W.2d  909,  911.  . • 

The  corporate  certificate  of  authority  provisions  of  Chapter 
327  are  not  repugnant  to  Chapter  356,  nor  are  these  two  chapters  in- 
consistent. Provisions  found  in  Chapter  327,  provide  a means  by  which 
the  Board  is  able  to  regulate  corporations  rendering  architectural 
or  professional  and  engineering  services  in  the  state.  Section  327. 
110,  RSMo  1959,  lists  seventeen  grounds  that  would  justify  action  by 
the  state  board  to  suspend,  revoke,  refuse  to  renew  or  refuse  to 
issue  a corporate  certificate  of  authority.  If  the  Board  were  not 
permitted  to  issue  certificates  of  authority  to  Chapter  356  corpora- 
tions, the  Board  would  be  powerless  to  act  against  such  corporations 
if  the  corporations  were  to  engage  in  the  Dractices  dealt  with  in 
Section  327.110,  RSMo  1959. 
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Mrs.  Olean  Barton 


It  should  be  noted  whether  or  not  a professional  corporation 
organized  to  practice  architecture  or  professional  engineering  has 
a certificate  of  authority,  does  not  affect  its  existence  as  a duly 
organized  "Professional  Corporation."  But  without  such  a certificate 
a corporation  may  not  engage  in  those  activities  where  the  statutes 
require  a certificate. 

In  response  to  your  third  question.  Section  356.170,  RSMo  Supp . 
1967,  permits  a corporation  to  amend  its  Articles  of  Incorporation 
to  prohibit  its  continuing  operation  under  Chapter  356  and  substitute 
therefor  authority  to  function  under  Chapter  351.  There  is  no  stat- 
ute that  would  require  the  Board  to  cancel  or  revoke  a certificate 
of  authority  issued  to  a corporation  organized  pursuant  to  Chapter  356 
if  that  corporation  elected  to  amend  its  Articles  of  Incorporation 
and  do  business  as  a corporation  organized  under  Chapter  351. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  a corporation  organized 
under  "The  General  and  Business  Corporation  Lav;  of  Missouri,"  Chapter 
351,  RSMo  1959,  may  have  as  a purpose  the  practice  of  architecture 
and  professional  engineering.  A corporation  organized  pursuant  to 
"The  Professional  Corporation  Law  of  Missouri,"  Chapter  356,  RSMo 
Supp.  1967,  may  also  have  as  a purpose  the  practice  of  architecture 
and  professional  engineering.  A corporation  organized  pursuant  to 
either  of  the  above  mentioned  chapters  must  have  a certificate  of 
authority  issued  by  the  State  Board  of  Registration  for  Architects 
and  Professional  Engineers  before  it  may  solicit,  offer  and  render 
architectural  or  professional  engineering  services  in  this  state. 

It  is  not  necessary  for  the  Board  to  revoke  or  cancel  the  certifi- 
cate of  authority  of  a corporation  organized  pursuant  to  Chapter  356 
if  that  corporation  should  elect  to  continue  doing  business  under 
Chapter  351. 


JOHN  C.  DANPORTH 
Attorney  General 


STATE  BOARD  OF  EDUCATION: 
ELEMENTARY  & SECONDARY 
EDUCATION  ACT  OF  1965: 
FEDERAL-STATE  AGREEMENTS: 


Review  and  certification  of  application 
of  the  St;  te  Board  of  Education  for  Grant 
under  Title  V of  the  Elementary  and 
Secondary  Education  Act  of  1965,  P.L. 
89-10,  as  amended. 


Mr.  Hubert  Wheeler 
Commissioner  of  Education 

State  Department  of  Education  OPINION  LETTER  NO.  298 

Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Wheeler: 

This  is  In  answer  to  your  request  for  our  review  of  the 
State  Board  of  Education  Application  No.  FY  1970,  (dated  June 
18,  1969)  for  a Grant  to  Strengthen  the  State  Department  of 
Education  under  Title  V of  the  Elementary  and  Secondary 
Education  Act  of  1965*  P.L.  89-10,  as  amended  (20  U.S.C.  86l, 
et  seq. ) . 

It  Is  the  opinion  of  this  office  that  the  Missouri  State 
Board  of  Education  is  the  agency  In  this  state  primarily 
responsible  for  state  supervision  of  public  elementary  and 
secondary  schools,  and,  is  the  'state  educational  agency"  as 
defined  in  Section  801(k)  of  Title  VIII,  Public  Law  89-IO,  as 
amended;  and  that  that  agency  has  the  authority  under  state 
law  to  submit  an  application  for  a grant  pursuant  to  Section 
503  of  Title  V,  Public  Law  89-IO.  See  Section  161.092,  RSMo 
1967  Supp. 

In  conjunction  with  this  letter  opinion  which  constitutes 
our  official  certification  of  the  application,  we  have  completed 
the  required  certification  form. 

Very  truly  yours. 


JCDrrds 


JOHN  C.  DANFORTH 
Attorney  General 


ANSWER  BY  LETTER:  WIELER 


STATE  BOARD  OF  EDUCATION: 
VOCATIONAL  EDUCATION  ACT: 
FEDERAL-STATE  AGREEMENTS: 


June 


Mr.  B.  W.  Robinson 
Assistant  Commissioner 
Director,  Vocational  Education 

Department  of  Education  OPINION  LETTER  NO.  301 

State  of  Missouri 

Jefferson  City,  Missouri  65101 

Dear  Mr.  Robinson: 

This  is  in  answer  to  your  request  for  our  review  of  the 
proposed  State  Plan  for  Vocational  Education,  which  was  written 
to  comply  with  the  Vocational  Education  Act  of  1963*  as  amended 
by  Title  I of  the  Vocational  Education  Amendments  of  1968 
(Public  Law  90-576). 

It  is  the  opinion  of  this  office  that  the  Missouri  State 
Board  of  Education  is  the  State  Board  in  this  state  within  the 
meaning  of  Section  108(8)  of  Public  Law  90-576,  that  said  Board 
has  the  authority  under  state  law  to  submit  a State  Plan,  that 
said  Board  has  the  authority  to  administer  or  supervise  the 
administration  of  the  proposed  State  Plan,  that  all  the  pro- 
visions of  the  proposed  plan  can  be  carried  out  by  the  state, 
and  that  the  Missouri  State  Commissioner  of  Education  has  been 
duly  authorized  by  the  Missouri  State  Board  of  Education  to 
submit  the  proposed  State  Plan  and  to  represent  the  Missouri 
State  Board  of  Education  in  all  matters  pertaining  thereto. 

See  Sections  178. 430,  178.440,  161.112,  and  161.132,  RSMo  1967 
Supp. 


Review  and  certification  of  State  Plan 
of  State  Board  of  Education  under  the 
Vocational  Education  Act  of  1963,  as 
amended. 


18,  1969 


In  conjunction  with  this  letter  opinion  which  constitutes 
our  official  certification  of  the  proposed  State  Plan,  we  have 
completed  the  form  "Certificate  of  Attorney  Oeneral"  as  required 
by  the  U.  S.  Commissioner  of  Education. 

Very  truly  yours. 


JCDsrds 


JOHN  C.  DANFORTH 
Attorney  General 


September  2b,  1969 


filed 


OPINION  LETTER  NO.  302 

Answer  by  Letter  - Bartlett 


Honorable  Frank  L.  Mickelson 
Representative 
One  Hundred,  Tenth  District 
Freeman,  Missouri  64746 

Dear  Representative  Mickelson: 

This  letter  is  in  response  to  your  request  for  an  opinion 
on  the  validity  of  Belton  City  Ordinance  No.  69-394. 

Being  a fourth  class  city,  Belton  has  limited  powers  and 
can  exercise  only  such  powers  as  are  expressly  granted  by  sta- 
tute to  it  or  those  powers  necessarily  incidental  to  or  implied 
by  the  powers  expressly  granted.  City  of  Richland  v.  Null, 

194  Mo.  App.  176,  185  S.W.  250,  251  (1916;. 

Belton  is  granted  the  power  to  regulate  certain  businesses 
by  Section  94.270,  RSMo  1959* 

"The  mayor  and  board  of  aldermen  shall 
have  power  and  authority  to  regulate  and 
to  license  and  to  levy  and  collect  a li- 
cense tax  on  . . . merchants  of  all  kinds 
. . . automobile  agencies,  and  dealers, 

. . . dealers  in  automobile  accessories, 

. . . and  all  other  businesses,  trades 
and  avocations  whatsoever,  ..." 

"Merchants  of  all  kinds",  "automobile  dealers"  and  "all 
other  businesses,  trades  and  avocations  whatsoever"  are  broad 
enough  terms  to  include  used  car  dealers.  Having  the  power  to 
regulate  used  car  dealers,  the  question  becomes  whether  Ordinance 
No.  69-394  is  a valid  exercise  of  that  power. 


Honorable  Frank  L.  Mickelson 


Ordinance  No.  69-394  should  be  measured  against  the  follow- 
ing constitutional  provisions: 

1.  The  equal  protection  clause  of  the  Fourteenth  Amend- 
ment to  the  United  States  Constitution; 

" . . .No  state  shall  . . . deny  to  any 
person  within  its  jurisdiction  the  equal 
protection  of  the  laws.” 

2.  Article  I,  Section  2,  Missouri  Constitution; 

"That  all  constitutional  government  is 
intended  to  promote  the  general  welfare 
of  the  people;  that  all  persons  have  a 
natural  right  to  life,  liberty,  the  pur- 
suit of  happiness  and  the  enjoyment  of 
the  gains  of  their  own  industry;  that  all 
persons  are  created  equal  and  are  entitled 
to  equal  rights  and  opportunity  under  the 
law;  that  to  give  security  to  these  things 
is  the  principal  office  of  government,  and 
that  when  government  does  not  confer  this 
security,  it  fails  in  its  chief  design." 

3.  Article  I,  Section  10,  Missouri  Constitution; 

"That  no  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of 
law." 

4.  The  due  process  clause  of  the  Fourteenth  Amendment, 
United  States  Constitution; 

"No  state  shall  . . . deprive  any  person 
of  life,  liberty  or  property  without  due 
process  of  law,  ..." 

5.  Article  III,  Section  40(30),  Missouri  Constitution; 

"The  general  assembly  shall  not  pass  any 
local  or  special  law: 

"(30)  where  a general  law  can  be  made  appli- 
cable, and  whether  a general  law  could  have 
been  made  applicable  is  a judicial  question 
to  be  Judicially  determined  without  regard 
to  any  legislative  assertion  on  that  subject;" 
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Honorable  Frank  L.  Mlckelson 


In  analyzing  the  validity  of  the  ordinance  in  question 
under  the  due  process  and  equal  protection  clauses  of  the 
federal  and  state  Constitutions,  it  is  important  to  realize 
that  the  power  to  "regulate"  granted  to  Belton  by  Section 
94.270,  RSMo  1959  means  to  prescribe  the  manner  in  which  a 
thing  licensed  may  be  conducted.  A grant  of  power  to  regulate 
a business  carries  with  it  the  authority  on  the  part  of  the 
city  to  exercise  the  police  power  impliedly  vested  in  it  to 
accomplish  the  municipal  function  delegated.  Marshall  v. 

Kansas  City,  355  S.W.2d  877,  882  (Mo.  S.Ct.  en  banc,  1962). 

Is  the  ordinance  in  question  an  arbitrary  or  unreasonable 
exercise  of  the  police  power  vested  in  the  City  of  Belton? 
Initially,  we  must  determine  whether  the  ordinance  in  question 
has  been  enacted  for  the  protection,  and  in  furtherance  of  the 
peace,  comfort,  safety,  morality  and  general  welfare  of  the 
inhabitants  of  Belton.  ABC  Liquidators,  Inc.  v.  Kansas  City, 

322  S.W.2d  876  (Mo.  S.Ct.  Div.  No.  1,  1959).  We  Relieve  that 
the  Belton  Board  of  Aldermen  could  have  believed  that  it  was 
necessary  to  enact  the  ordinance  in  question  to  protect  the 
safety  and  general  welfare  of  the  inhabitants  of  Belton.  For 
instance,  to  require  adequate  lighting  may  discourage  vanda- 
lism and  theft,  adequate  ingress  and  egress  may  promote  traffic 
safety  and  restriction  of  used  cars  to  a particular  part  of 
the  lot  may  improve  overall  appearance. 

However,  to  be  a reasonable  exercise  of  the  police  power, 
any  classification  made  by  the  ordinance  must  rest  on  a sound 
basis  in  fact.  ABC  Liquidators,  Inc,  v.  Kansas  City,  supra. 
Ordinance  No.  69-394  purports  on  its  face  to  regulate  only  "used 
vehicle  lots  in  the  City  of  Belton  which  are  not  operated  in 
conjunction  with  new  car  vehicle  sales".  Is  there  a sound  basis 
in  fact  for  excluding  from  the  coverage  of  Ordinance  69-395  used 
vehicle  lots  operated  in  conjunction  with  new  car  sales ?* 


Footnote 

1.  On  July  29,  1969,  we  wrote  the  City  Attorney  of  Belton, 
Missouri  requesting  that  he  forward  to  us  a copy  of  all  Belton 
Ordinances  pertaining  to  the  sale  of  new  or  used  automobiles. 

On  August  1,  1969,  he  transmitted  to  us  a copy  of  Ordinance 
69-395  and  Ordinance  69-18.  69- 18  proposes  to  regulate  the  sale 

of  used  vehicles  made  in  conjunction  with  the  sale  of  new  cars 
in  a similar  manner  as  Ordinance  No.  69-395  seeks  to  do  for 
used  cars  sold  not  in  conjunction  with  new  cars.  However,  the 
City  Attorney  of  Belton  advised  us  that  Ordinance  69-18  has  not 
been  passed.  Therefore,  the  foregoing  opinion  is  based  on  the 
assumption  that  Ordinance  No.  69-394  is  the  only  Belton  Ordi- 
nance regulating  the  sale  of  used  automobiles. 
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This  is  the  same  question  as  arises  in  analyzing  whether  the 
ordinance  in  question  is  a special  law  under  Article  III,  Sec- 
tion 40(30)  of  the  Missouri  Constitution.  See  ABC  Liquidators , 
Inc,  v.  Kansas  City,  supra.  Therefore,  our  analysis  below  of 
the  reasonableness  of  the  classification  for  determining  if  the 
ordinance  in  question  is  a special  law  would  also  apply  to  the 
question  of  whether  it  violates  the  due  process  and  equal  pro- 
tection clauses  of  the  United  States  and  Missouri  Constitutions. 

Article  III,  Section  40(30)  prohibits  the  General  Assembly 
from  passing  a local  or  special  law  where  a general  law  could 
have  been  made  applicable.  This  provision  applies  to  city 
ordinances  as  well  as  to  state  statutes.  Mathison  v.  Public 
Water  Supply  District  No.  2.  401  S.W.2d  424,  432  (Mo.  S.Ct. 

Dlv.  No.  1,  1965);  McKay  v.  Kansas  City,  256  S.W.2d  815,  8l6 
(Mo.  S.Ct.  en  banc,  1953 )• 

Two  questions  must  be  answered  before  concluding  that 
Ordinance  69-39^  is  or  is  not  a special  law: 

1.  Is  the  ordinance  in  question  a local  or  special  lav; 

and, 

2.  If  it  is,  could  a general  lav;  have  been  made  applicable? 
See  Mathison  v.  Public  Water  Supply  District  No.  2,  supra. 

The  party  attacking  Belton  Ordinance  No.  69-394  would  have 
the  burden  of  showing  that  the  classification  made  by  the  ordi- 
nance between  used  vehicle  lots  operated  in  conjunction  with 
new  vehicle  sales  and  those  operated  separately  is  unreasonable. 
ABC  Liquidators  v.  Kansas  City,  supra,  at  855* 

A special  law  has  been  defined  as  follows: 

"it  is  well  established  in  this  state 
that  a law  is  not  a special  law  if  it 
apply  to  all  alike  of  a given  class,  pro- 
vided the  classification  thus  made  is  not 
arbitrary  or  without  reasonable  basis." 

City  of  Springfield  v.  Smith,  322  Mo. 

1129,  19  o.wTtd  1,  3 (192$) 

* * * * 

"...  But,  as  pointed  out  above  it  is  not 
necessary  to  the  validity  of  such  legisla- 
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lation  that  it  shall  include  every  possible 
activity  which  might  be  included  in  the 
subject-matter.  The  demands  of  the  organic 
law  are  satisfied  if  all  similarly  situated 
are  included  and  none  are  omitted  whose  re- 
lationship to  the  subject-matter  cannot  by 
reason  be  distinguished  from  that  of  those 
included."  Id.  at  5* 

* * * * 

"We  are  not  here  so  much  concerned  with 
determining  how  many  activities  which 
threaten  to  disturb  the  subject-matter 
sought  to  be  protected  could  or  might  be 
included  in  the  one  piece  of  legislation, 
but  our  problem  of  instant  concern  is 
whether  some  have  been  omitted  from  the 
ordinance  now  involved  which  it  would  be 
clearly  unreasonable  and  arbitrary  to  omit." 
Id. 


"The  definition  and  tests  frequently  em- 
ployed to  distinguish  special  or  local 
from  general  legislation  has  been  stated 
thus:  '"A  statute  which  relates  to  persons 

or  things  as  a class,  is  a general  law, 
while  a statute  which  relates  to  particular 
persons  or  things  of  a class  is  special  * 

* * . " ' ' * * * "The  test  of  a special  law 

is  the  appropriateness  of  its  provlslons~~to 
the  objects  that  it  excludes.  It  is  not, 
therefore,  what  a law  includes,  that  makes 
it  special,  but  what  it  excludes."'  * * * 

' If  in  fact  the  act  is  by  its  terms  or  "in 
its  practical  operation,  it  can  only  apply 
to  particular  persons  or  things  of  a class, 
then  it  will  be  a special  or  local  law, 
however  carefully  its  character  may  be  con- 
cealed by  form  of  words."'  Reals  v.  Courson, 

349  Mo.  1193,  164  s.w.2d  306,  307-308  C 1-53 ; 

Laclede  Power  &Light  Co.  v.  City  of  3t.  Louis, 
supra,  182  S.W.2d  l.c.  72  [2-4]."  Mathis on 
v.  Public  Water  Supply  District  No.  2,  supra, 
at  432.  (Emphasis  added) 

Does  the  ordinance  in  question  include  all  similarly  situated? 

Has  anything  been  omitted  from  the  coverage  of  the  ordinance  whose 
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relationship  to  the  subject  matter  cannot  by  reason  be  distin- 
guished from  those  included?  All  used  vehicle  lots  which  are 
operated  in  conjunction  with  new  car  sales  are  expressly  ex- 
cluded from  the  coverage  of  this  ordinance.  Are  such  lots  in 
any  less  need  of  adequate  lighting  to  prevent  vandalism  and 
theft?  Are  such  lots  in  any  less  need  of  adequate  ingress  and 
egress  to  prevent  traffic  hazards?  Are  such  lots  in  any  less 
need  of  adequate  paving?  Are  such  lots  in  any  less  need  of 
adequate  signs  for  identification?  Is  there  something  about 
those  lots  which  make  them  incapable  of  being  eye  sores?  Is 
there  any  reasonable  basis  for  singling  out  those  selling  only 
used  automobiles  and  those  selling  used  automobiles  in  conjunc- 
tion with  new  automobiles?  We  cannot  answer  these  questions 
in  the  affirmative.  If  the  purpose  of  this  legislation  was  to 
further  the  safety  and  general  welfare  of  the  inhabitants  of 
Belton  by  attempting  to  correct  certain  inherent  evils  or  dif- 
ficulties associated  with  the  used  vehicle  business,  we  can  see 
no  reason  why  the  provisions  of  the  ordinance  are  not  just  as 
appropriate  to  the  used  car  operations  of  new  car  dealers. 
Therefore,  we  believe  that  the  classification  contained  in 
Eelton  Ordinance  No.  69-394  is  an  unreasonable,  arbitrary 
classification  and  that  this  ordinance  violates  the  prohibition 
in  the  Missouri  Constitution  against  special  legislation. 

Could  a general  law  have  been  made  applicable?  The  answer 
to  this  question  is  apparent  because  all  used  vehicle  lots 
could  have  been  included  in  the  coverage  of  Ordinance  69-394. 

Having  concluded  that  the  classification  contained  in 
Ordinance  69-394  is  an  unreasonable  classification  for  the 
purposes  of  the  provision  of  the  Missouri  Constitution  prohi- 
biting special  legislation,  we  also  conclude  that  the  classi- 
fication i3  unreasonable  for  the  purposes  of  the  due  process 
and  equal  protection  clauses  of  the  Missouri  and  United  States 
Constitutions.  Therefore,  we  believe  that  Ordinance  69-394  is 
violative  of  those  provisions,  also. 

Very  truly  yours. 


JOHN  C.  DANFOBTH 
Attorney  General 
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funeral  directors  who  make  copies  of 
certified  copies  of  death  certifi- 
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OPINION  NO.  303 


October  9>  1969 


L.M.  Gamer,  M.D. 

Acting  Director 
Division  of  Health 
Broadway  State  Office  Building 
Jefferson  City,  Missouri  65101 

Dear  Dr.  Gamer: 

This  opinion  is  in  response  to  your  question  asking  whether 
funeral  directors  who  make  copies  of  death  certificates  prior  to 
submitting  said  certificates  to  the  Division  of  Health  for  filing 
and  recording  are  in  violation  of  any  statutory  provisions. 

It  is  our  understanding  that  funeral  directors  often  make 
copies  of  death  certificates  for  their  own  files  and  thereafter 
make  additional  copies  for  other  persons  upon  request.  Sometimes 
the  copies  that  they  have  furnished  to  other  persons  have  been 
notarized  by  notaries  public  as  a true  copy  of  the  death  certifi- 
cate. At  the  time  of  copying  these  "certificates"  have  not  been 
sent  to  the  local  registrar;  and  although  they  are  on  the  form 
furnished  by  the  Division  of  Health  and  are  completed  and  signed 
by  the  physician,  they  are  not  Division  of  Health  certified  death 
certificates . 

We  note  first  that  under  Section  193-070,  RSMo  Supp.  1967, 
the  Director  of  the  Division  of  Health  or  a deputy  appointed  by 
him  is  the  State  Registrar  and  has  charge  of  vital  statistics  and 
is  the  custodian  of  all  vital  files  and  records.  He  has  the  authority 
to  perform  the  duties  prescribed;  and  under  Section  193-240,  RSMo 
Supp.  1967 , it  is  unlawful  for  any  officer  or  employee  of  the  state 
to  disclose  data  contained  in  vital  statistical  records  except  as 
authorized  by  law  and  by  the  Division.  Essentially,  the  Division 
of  Health  has  the  ultimate  control  of  the  content  and  dissemination 
of  the  information  contained  in  vital  statistical  records. 
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Section  193-380,  RSMo  Supp.  1967,  states  in  part  as  follows: 

"1.  Any  person  who  wilfully  makes  or  alters 
any  certificate  or  certified  copy  thereof 
provided  for  in  this  chapter,  except  in 
accordance  with  the  provisions  of  this  chap- 
ter, shall  be  fined  not  more  than  one  thou- 
sand dollars  or  confined  in  the  county  Jail 
for  not  longer  than  six  months,  or  both  fined 
and  confined." 

Section  193-130,  RSMo  1959*  provides: 

"Registration  of  deaths  and  stillbirths.  -- 
A certificate  of  every  death  or  stillbirth 
shall  be  filed  with  the  local  registrar  of 
the  district  in  which  the  death  or  still- 
birth occurred  within  three  days  after  the 
occurrence  is  known;  or  if  the  place  of 
death  or  stillbirth  is  not  known  then  with 
the  local  registrar  of  the  district  in  which 
the  body  is  found  within  twenty-four  hours 
thereafter.  In  every  instance  a certificate 
shall  be  filed  prior  to  interment  or  other 
disposition  of  the  body." 

Section  193- 1^0 , RSMo  1959 > provides  in  full  as  follows: 

"1.  The  person  in  charge  of  interment  shall 
file  with  the  local  registrar  of  the  dis- 
trict in  which  the  death  or  stillbirth 
occurred  or  the  body  was  found  a certifi- 
cate of  death  or  stillbirth  within  three 
days  after  the  occurrence. 

"2.  In  preparing  a certificate  of  death  or 
stillbirth  the  person  in  charge  of  inter- 
ment shall  obtain  and  enter  on  the  certifi- 
cate the  personal  data  required  by  the 
division  from  the  persons  best  qualified 
to  supply  them.  He  shall  present  the  certi- 
ficate of  death  to  the  physicial  last  in 
attendance  upon  the  deceased  or  to  the 
coroner  having  jurisdiction  who  shall  there- 
upon certify  the  cause  of  death  according 
to  his  best  knowledge  and  belief.  He  shall 
present  the  certificate  of  stillbirth  to 
the  physician,  midwife  or  other  person  in 
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attendance  at  the  stillbirth,  who  shall 
certify  the  stillbirth  and  such  medical 
data  pertaining  thereto  as  he  can  furnish. 

"3.  Thereupon  the  person  in  charge  of  inter- 
ment shall  notify  the  appropriate  local 
registrar,  if  the  death  occurred  without 
medical  attendance,  or  the  physician  last  in 
attendance  fails  to  sign  the  death  certifi- 
cate. In  such  event  the  local  registrar 
shall  inform  the  local  health  officer  and 
refer  the  case  to  him  for  immediate  investi- 
gation and  certification  of  the  cause  of 
death  prior  to  issuing  a permit  for  burial, 
cremation  or  other  disposition  of  the  body. 

When  the  local  health  officer  is  not  a 
physician  or  when  there  is  no  such  officer, 
the  local  registrar  may  complete  the  certifi- 
cate on  the  basis  of  information  received 
from  relatives  of  the  deceased  or  others 
having  knowledge  of  the  facts.  If  the  cir- 
cumstances suggest  that  the  death  or  still- 
birth was  caused  by  other  than  natural  causes, 
the  local  registrar  shall  refer  the  case  to 
the  coroner  for  investigation  and  certification." 

It  is  clear  therefore  that  the  person  in  charge  of  interment 
has  certain  duties  with  respect  to  the  preparation  and  filing  of 
death  certificates.  However,  such  persons  are  not  charged  with  the 
duty  of  maintaining  vital  statistics,  nor  do  they  have  the  statu- 
tory right  or  duty  to  furnish  such  certificates  or  copies  thereof 
to  other  persons.  It  is  also  clear  that  the  legislature  has  given 
the  Bureau  of  Vital  Statistics  of  the  Division  of  Health  the  sole 
authority  to  perform  the  required  functions  with  respect  to  vital 
statistics  to  the  exclusion  of  other  persons. 

With  the  framework  of  these  laws  in  mind,  we  next  consider 
the  application  of  Section  193-380,  RSMo  Supp.  1967 , which  has  been 
set  out  above.  Whether  or  not  a funeral  director  who  makes  a copy 
of  the  certificate  before  it  has  been  sent  to  the  Division  of 
Health,  or  of  a certificate  which  has  been  completed  by  the  Divi- 
sion of  Health  and  certified  by  the  Division  as  a certified  copy 
of  the  death  record  violates  the  provisions  of  Section  193-380, 
depends  largely  upon  the  interpretation  of  the  word  "makes". 

In  this  respect,  it  is  recognized  in  5^  C.J.S.,  p.  907,  that 
the  word  "make"  is  at  best  a very  ambiguous  term  and  has  many 
significations  and  may  convey  many  meanings.  It  is  our  opinion, 
however,  that  the  word  "makes"  is  used  in  the  same  sense  as  used 
in  the  more  common  significance  of  forgery;  i.e.,  it  is  recognized 
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that  the  acts  of  making  and  altering  are  not  the  same.  The  act 
of  forging  is  "to  make  or  imitate  falsely;  to  produce  or  devise, 
to  fabricate"  or  "to  make  in  the  likeness  of  something  else' . 

State  v.  Talbot,  l6o  Me.  103,  198  A. 2d  163,  166  (1964).  Similarly, 
"forgery"  is  the  "fraudulent  making  or  alteration  of  a writing  to 
the  prejudice  of  another  man's  rights."  Rowley  v.  U.S.,  191  F.2d 
949,  950  (1951);  Phleger  v.  Phleger,  345  Mo.  512,  134  S.W.2d  26 
(1938). 

The  crime  of  forgery  of  such  documents  is  contained  within 
the  provisions  of  Section  561.OII,  RSMo  1959*  Section  193*380 
does  not  speak  in  terms  of  forgery.  However,  Section  193*380  pro- 
vides that  the  willfull  act  of  making  or  altering  any  certificate 
or  certified  copy  is,  in  fact,  a crime  without  showing  prejudice 
to  another  man's  rights,  which  is  presumed  under  the  terms  of  that 
section  and  without  showing  that  the  making  is  fraudulent. 

The  conclusion  we  reach  then  is  that  the  term  "makes"  was 
intended  by  the  legislature  and  is  sufficiently  comprehensive  to 
include  the  copying  of  these  certificates  because  copying  is,  in 
fact,  the  making  of  the  certificate  without  regard  as  to  whether  or 
not  the  copy  is  fraudulently  made. 

CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  funeral 
directors  who  make  copies  of  death  certificates  prior  to  filing 
with  the  local  registrar  and  with  the  Division  of  Health  or  funeral 
directors  who  make  copies  of  certified  copies  of  death  certifi- 
cates are  in  violation  of  the  provisions  of  Section  193. 380,  RSMo 
Supp.  1967* 

This  opinion,  which  I hereby  approve,  was  prepared  by  my 
assistant,  John  C.  Klaffenbach. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 
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OPINION  LTsTTER  NO.  30*1 


Honorable  Lawrence  J.  Lee 
State  Senator,  District  3 
50b  Olive  Street 
St.  Louis,  Missouri 

Dear  Senator  Lee: 


FILED 
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This  is  in  response  to  your  request  for  an  opinion  from  this 
office  concerning  the  nay  of  a retired  Circuit  Court  Judge  of  the 
City  of  St.  Louis  who  has  elected  to  become  a special  commissioner 
under  the  provisions  of  Section  476. 450,  RSMo  1933.  Specifically, 
you  ask  whether  or  not  a retired  3t.  Louis  City  Circuit  Court  Judge 
who  has  elected  to  come  under  the  provisions  of  Section  476.450  is 
entitled  to  one-third  of  his  total  salary  as  Circuit  Court  Judge  or 
only  one-third  of  the  salary  which  was  paid  by  the  state. 

Section  476.450,  RSHo  1959,  provides: 

"Any  person  having  reached  the  age  of  sixty- 
five  years  and  having  in  thi3  state  served  an 
aggregate  of  twelve  years,  continuously  or 
otherwise , as  a Judge  or  commissioner  of  the 
supreme  court,  or  as  a Judge  or  commissioner 
of  any  of  the  courts  of  appeals,  or  as  a cir- 
cuit Judge,  or  as  a Judge  of  a court  of  crimi- 
nal correction,  or  as  a Judge  of  a court  of 
common  pleas,  or  either  or  both  as  JucJge  or 
commissioner  of  any  of  said  courts,  and  who 
shall  have  ceased  to  hold  such  office  by  rea- 
son of  the  expiration  of  his  term,  or  volun- 
tary resignation  or  retirement  by  reason  of 
having  reached  the  age  of  seventy-five  years, 
under  section  25,  article  V,  of  the  Constitu- 
tion of  Missouri,  shall,  if  he  so  elects  as 
hereinafter  provided,  be  made,  constituted 
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and  appointed  a special  commissioner  or  re- 
feree for  and  during  the  remainder  of  his 
life  and  shall,  while  he  remains  a resident 
of  Missouri,  be  entitled  to  and  shall  receive 
as  annual  compensation,  salary  or  retirement 
compensation  during  the  remainder  of  his  life 
a sum  equal  In  amount  to  one-third  the  salary 
or  compensation  then  or  thereafter  provided 
for  by  law  for  the  office  from  which  he  has 
retired,  and  said  sum  shall  be  payable  monthly 
out  of  the  general  revenue  of  the  state  of 
Missouri." 

It  is  very  clear  from  the  terms  of  this  statute  that  a new 
special  commissioner  is  to  receive  as  salary  an  amount  equal  to  one- 
third  of  the  salary  provided  for  by  law  for  the  office  from  which  he 
has  retired.  Therefore,  the  fact  that  a St.  Louis  City  Circuit  Court 
Judge  receives  part  of  his  annual  Judge's  salary  out  of  the  state 
treasury  and  part  from  the  city  pursuant  to  Section  *178.013,  RSMo 
Supp.  1967,  is  of  no  consequence. 

It  is  our  opinion  that  a retired  St.  Louis  City  Circuit  Court 
Judge  who  has  accepted  a position  as  a special  commissioner  pur- 
suant to  Section  476.  *150,  RSMo  1959,  is  entitled  to  one-third  of 
the  total  salary  provided  for  the  office  from  which  he  has  retired. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 
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MISSOURI  STATE  SOIL  AND 
WA’r  R DISTRICTS  COMMISSION: 
NOTICE  OF  ELECTION  TO  LOCAL 
BOARDS  OF  SUPERVISORS: 


Elections  for  the  members 
of  boards  of  soil  and 
water  district  supervisors 
must  be  preceded  by  legal 
notice  of  the  time,  place, 
and  purpose  of  the  election 


September  18,  1969 

OPINION  NO.  305 


FILED 
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Honorable  Lee  E.  Norbury,  Executive  Secretary 
Missouri  State  Soil  and  Water  Districts  Commission 
705  Hitt,  University  of  Missouri 
Columbia,  Missouri  65201 

Dear  Mr.  Norbury: 

This  official  opinion  is  issued  in  response  to  your 
request  for  an  opinion  relating  to  elections  of  soil 
district  supervisors.  Your  question  is  as  follows: 

"Is  it  necessary  under  the  statutes  that 
these  elections  be  advertised  with  a Legal 
Notice  published  in  a newspaper  or  given 
any  other  type  of  legal  notice?" 

Section  278.110,  RSMo  Supp.  1965 » provides  for  the 
establishment  of  boards  of  soil  and  water  district  super- 
visors. Such  supervisors  are  to  be  elected  under  "rules 
and  procedures  formulated  by  the  soil  and  water  commission." 
The  statute  is  silent  on  notice,  time,  and  place  of  elections 
except  they  are  not  to  "fall  upon  the  date  of  any  regular 
political  election  held  in  that  county." 

Please  find  enclosed  Opinion  No.  62  addressed  to  the 
Missouri  State  Soil  Districts  Commission  on  February  17, 

1950.  In  response  to  a request  for  opinion  on  rules  and 
procedures  developed  for  these  elections  by  the  Commission, 
that  opinion  concluded,  at  page  4,  that  "at  least  one 
notice  of  the  day  and  place  of  election  in  each  weekly 
newspaper  in  the  county  so  that  the  land  representatives 
have  due  notice  of  the  election  or  referendum"  should  have 
been  provided  for  in  the  rules  regarding  such  election.  This 
office  agrees  with  that  opinion  that  notice  is  necessary. 


Honorable  Lee  E.  Norbury 


According  to  the  general  rule,  in  special  elections, 
that  is,  elections  where  the  time  and  place  for  holding 
are  to  be  fixed  by  an  authority  having  the  power  to  do  so 
(as  the  Soil  and  Water  Districts  Commission  in  this  case), 
notice  of  the  time,  place,  and  purpose  of  the  election  is 
mandatory.  26  AM  Jur  2d,  Elections,  § 195* 

The  controlling  Missouri  authority  on  notice  of 
elections  is  the  case  of  State  ex  rel.  Stipp  v.  Colli ver, 

243  S.W.2d  344  (Mo.  1951)"  That  case  dealt  with  a referendum 
on  the  organization  of  a new  school  district,  but  the 
principle  announced  is  general  in  application.  At  page 
350,  the  court  stated: 

. . .Where,  as  is  usually  the  case 
in  special  elections,  the  time  and 
place  for  holding  the  same  are  not 
fixed  by  law  but  are  to  be  fixed  by 
some  authority  named  in  the  statute 
after  the  happening  of  a condition 
precedent,  the  statutes  as  to  giving 
notice  thereof  are  considered  manda- 
tory, and  failure  to  give  notice  or 
issue  proclamation  of  such  an  election 
will  render  it  a nullity;  . . . '" 

You  will  note  that  the  initial  election  of  a board 
of  soil  and  water  district  supervisors  would  be  clearly 
special  in  nature  as  the  incidents  of  such  election  would 
be  determined  under  rules  and  procedures  formulated  by 
the  soil  and  water  commission.  Subdivision  (2)  of  § 

278.HO,  RSMo  Supp.  1965 > provides  that  the  four  members 
so  elected  will  serve  four  year  terms  staggered  so  that 
two  members  shall  come  up  for  election  every  two  years. 

It  is  the  position  of  this  office  that  these  elections 
to  be  held  after  the  initial  election  are  also  special  as 
opposed  to  general  elections.  Although  the  length  of 
terms  of  office  are  explicitly  set  forth  so  that  elections 
should  occur  approximately  every  two  years  succeeding  the 
initial  election,  the  statute  itself  does  not  give  notice 
of  when  this  initial  election  would  be.  That  is,  to  have 
notice  of  such  elections,  a person  in  the  district  would 
have  to  know  the  date  when  the  first  election  was  held 
independently  of  any  matter  contained  in  the  statute  other 
than  the  inference  that  elections  would  be  held  at  two 
year  intervals  following  that  first  election.  Therefore, 
every  election  of  members  to  a local  board  of  soil  and 
water  district  supervisors  would  be  special  and  require 
that  notice  be  given. 
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Honorable  Lee  E.  Norbury 


This  office  suggests  that  notice  of  elections  of 
supervisors  be  given  by  publication  once  each  week  for 
two  consecutive  weeks  immediately  preceding  the  week  of 
the  election  in  a newspaper  of  general  circulation  published 
in  the  county  (as  is  true  in  the  case  of  notice  of  hearings 
and  referendums  for  the  organization  of  watershed  subdistricts 
under  Section  278. 190,  RSMo  1959  j and  for  county  elections 
under  Section  108.050,  RSMo  1959)  and  that  said  notice  include 
(1)  purpose  of  the  election,  (2)  date  of  the  election,  (3) 
at  what  place  or  places  polls  will  be  located,  and  (4)  during 
what  hours  the  polling  places  will  be  open.  Such  notice 
also  may  be  given  in  any  other  reasonable  manner,  such  as  by 
newsletter  or  notice  by  mail. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  in 
elections  of  members  to  boards  of  soil  and  water  district 
supervisors  pursuant  to  rules  and  procedures  promulgated 
by  the  Soil  and  Water  Commission,  legal  notice  is  necessary. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Michael  L.  Boicourt. 


Yours  very  t^ly, 

,£L£jzi 


)HN  C.  DANFORTH 
Attorney  General 


Enclosure:  Op.  Atty.  Gen.  No.  62,  Missouri  State  Soil 
Districts  Commission,  2-17-50. 


SEARCH  WARRANTS: 

POLICE: 

CITIES,  TOWNS  & VILLAGES: 


Honorable  Joe  P.  Rains 
State  Representative 
District  115 
700  East  Tenth 
Sedalia,  Missouri  65301 

Dear  Representative  Rains: 

In  your  recent  request  for  an  opinion  you  submitted  the  fol- 
lowing questions : 

"...  must  a search  warrant  be  executed  by 
the  Sheriff  or  a Constable  only,  or  may  the 
officers  of  the  department  execute  such  a 
warrant?  (in  cities  of  the  third  class)  Also, 
does  a ’Constable'  include  the  officers  of  the 
Police  Department?" 

A number  of  statutes  and  procedural  rules  deal  with  the  execu- 
tion of  search  warrants.  They  include  the  following  statutory  pro- 
islons: 

Section  5*12.270  and  5*12.290,  RSMo  1959,  refer  to  search  warrants 
for  allegedly  stolen  or  embezzled  property.  Section  5*12.270  states 
that  the  warrant  be  directed  to  the  sheriff  or  constable.  Execution 
shall  be  carried  out  by  a "public  officer."  Section  5*12.290. 

Section  5*12.380,  RSMo  Supp . 1967,  relating  to  search  warrants 
for  gambling  devices,  obscene  materials  and  abortion  equipment, 
provides  that  the  warrant  be  issued  to  the  sheriff  or  any  constable. 

The  sheriff  or  "other  officer  authorized  by  law"  may  execute 
search  warrants  pursuant  to  the  provisions  of  the  Liquor  Control  Law. 
Section  311.810,  RSMo  1959. 

Section  *117.330,  RSMo  1959,  permitting  the  issuance  of  search 
warrants  to  investigate  the  unlawful  use  of  liquid  containers,  does 
not  indicate  who  shall  execute  the  warrant. 


Supreme  Court  Rule  33.02  controls 
the  execution  of  search  warrants. 
By  allowing  execution  by  "peace 
officers,"  it  thus  authorizes  of- 
ficers of  a municipal  police 
department  in  cities  of  the  third 
class  to  execute  search  warrants. 
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Honorable  Joe  F.  Rains 


A warrant  permitting  search  for  salvage  property  is  to  be  issued 
to  the  sheriff.  Section  420.280,  RSMo  1959. 

Section  252.100,  RSMo  1959,  refers  to  search  warrants  for  il- 
legally possessed  wildlife.  It  authorizes  the  execution  by  a con- 
servation agent,  a sheriff,  or  marshal,  or  a deputy  of  such  officers. 

The  rules  of  criminal  procedure  of  the  Missouri  Supreme  Court 
clarify  the  situation  and  are  controlling,  in  this  instance.  The  Con- 
stitution of  Missouri,  Article  V,  Section  5,  authorizes  the  Supreme 
Court  to  establish  rules  of  practice  and  procedure  for  the  state  ju- 
dicial system.  Supreme  Court  Rule  33.01  deals  primarily  with  the 
procedure  to  be  followed  to  have  a search  warrant  issued.  It  pro- 
vides, in  part,  that  a search  warrant  be  " . . . directed  to  any 
peace  officer.  . ."  Supreme  Court  Rule  33.02  states  that  "Every 
3uch  search  warrant  shall  be  executed  by  a peace  officer  and  not 
by  any  other  person." 

The  drafters  of  these  rules  intended  to  clarify  the  ambiguities 
regarding  the  execution  of  search  warrants  caused  by  the  numerous 
statutes  providing  for  the  issuance  and  execution  of  search  warrants. 
Peace  officers  were  designated  to  execute  search  warrants  because 
of  their  superior  qualifications.  See  Committee  Report  on  Proposed 
Rules  of  Criminal  Procedure  (1951). 

The  third  class  status  of  Sedalia  does  not  diminish  the  applica- 
bility of  the  rules  of  criminal  procedure  governing  search  warrants. 
Section  85.561-1,  RSMo  1959,  states: 

"In  all  third  class  cities  the  members  of  the 
police  department  shall  be  conservators  of  the 
peace,  and  shall  be  active  and  vigilant  in  the 
preservation  of  good  order  within  the  city." 

As  "conservators  of  the  peace,"  police  officers  are  clearly  "peace 
officers"  and  thus  able  to  execute  search  warrants,  pursuant  to 
Supreme  Court  Rule  33-02. 


CONCLUSION 


It  Is  the  opinion  of  this  office  that  Supreme  Court  Rule  33.02 
controls  the  execution  of  search  warrants.  By  allowing  execution 
by  "peace  officers,"  it  thus  authorizes  officers  of  a municipal 
police  department  in  cities  of  the  third  class  to  execute  search 
warrants . 


Yours  very^truly, 

JOHN  C.  DANF0RTH 
Attorney  General 
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OKVXOM  LfiTTKR  NO.  307 


Honorable  Cher  let  1.  Vallsr 
Rtpmtntetlvt,  Plxty-Mlnth  District 
korr  North  tighth  St  root 
St.  Louis*  Missouri  6 3101 

Door  Hop ro son to tiro  Valters 

This  is  in  rosponso  to  your  lot  tors  of  Juno  13,  1969* 
requesting  ay  opinion  os  to  the  outhority  of  the  City  Coun- 
selor of  the  City  of  st.  Louis  to  issue  on  opinion  interpreting 
the  Urban  Redevelopment  low  (Chapter  393  aiiMo)  and  its  laole- 
•aentlng  ordinances  (Chapter  29,  St.  Louis  City  Ordinances). 

The  City  Counselor's  opinion  was  issued  to  the  Municipal 
Business  Development  Commission  of  the  City  of  3t . Louis. 

The  Office  of  City  Counselor  is  created  by  Article  X of 
the  St.  Louis  City  Charter.  Section  2 of  Article  X of  the 
Charter  among  other  things  directs  the  City  Counselor  to  advise 
all  officers  of  the  City  as  to  all  legal  questions  affecting 
the  City's  interest.  Chapter  31  of  the  St.  Louis  City  Ordi- 
nances creates  the  Municipal  Business  Development  Commission 
as  an  office  of  the  elty  government . Therefore*  the  City 
Counselor  nay  proparly  render  hie  opinion  on  the  meaning  and 
affaat  of  the  Jitan  Redevelopment  law,  Chapter  393  RSMo  and 
ordlnaneae  adopted  in  implementation  thereof. 

Very  truly  yours* 


JOHN  C.  DANFORTH 


Attorney  Oeneral 


Answered  by  Letter 
Klaffenbach 


August  22,  I969 


OPINION  LITTIE  NO.  )d8 


Honorable  Haskell  Kolaan 
State  Auditor 
Capitol  Building 
Jefferson  City,  Missouri  63101 

Dear  Mr.  Ho loan: 

This  letter  is  In  response  to  your  opinion  request  concerning 
the  following  questions: 

"1.  la  the  county  collector  in  third  end 
fourth  class  counties  empowered  by  sny 
statutory  provisions  to  collsct  current 
and  back  taxes  for  cities  of  the  third 
and  fourth  claasea? 

2.  If  so,  is  the  county  collector  en- 
titled to  retain  commissions  fro*  city 
tax  collection*  for  performing  such 
services  T* 

Our  review  of  the  provisions  relating  to  third  class  cities 
indicate  that  third  class  cities  have  s collector  who  is  sn  elected 
officer  end  such  office  va j be  abolished  whenever  the  city  contracts 
for  the  collection  of  taxes  by  the  county  collector  as  authorised 
by  Section  JO,  220,  KSMo.  Section  77  • >30,  NHb  1939*  The  duties  of 
the  city  collector  of  s third  class  city  are  set  out  specifically 
in  Sections  9*.0d0  to  9*.lS0,  RSMo. 

Likewise,  with  respect  to  cities  of  the  fourth  class,  Section 
79.030.,  RSMo  Supp.  1967*  states  that,  if  she  Board  of  Alderman  dees 
not  provide  for  the  appointment  of  a collector,  the  collector  of 
the  city  shall  be  an  elected  officer  and  the  Board  of  Aldermen  may 
provide  by  ordinance  that  the  same  person  easy  be  elected  marshal 
and  collector.  Sections  9* .S60  to  '>4.330,  KSMo,  in  particular 


Han  treble  Haskell  Hjlsa.n 


deal  with  the  duties  of  the  collector  with  respect  to  taxation  in 
fourth  claaa  cities. 

Our  review  of  he  atatutea  relative  to  county  collectors  of 
third  and  fourth  class  counties  fella  to  reveal  that  ouch  collectors 
ha/e  any  authority  in  the  absence  of  a contract  pursuant  to  faction 
70.220,  K£No  1939*  to  perform  any  of  ’-he  duties  for  the  collection 
of  either  current  or  back,  taxes  for  cities  of  the  third  end  fourth 
classes . 

We  are  therefore  of  the  opinion  that  r.he  county  collector  of 
a third  or  fourth  claaa  county  la  not  empowered  by  any  statutory 
provision  to  collect  current  or  back  taxes  for  cities  of  the  third 
or  fourth  classes  and  that  such  duty  rests  solely  with  the  col- 
lectors of  said  cltlss  in  ths  absence  of  any  cooperative  agreement. 

In  further  support  of  the  views  that  we  have  stated,  we  are 
enclosing  oplnl-tfis  as  follows! 

Opinion  So.  15.  9 ^ '52,  Ceslsvka 
Opinion  No.  230,  3/29/66,  Holman 
Opinion  No.  1?2,  4 19/62,  Ellis 

In  view  of  the  fact  that  we  have  concluded  that  such  county 
collectors  cannot  collect  for  such  cities,  it  appears  unnecessary 
to  consider  whether  or  not  they  ere  authorised  to  retain  commissions 
from  collections. 


Very  truly  yours. 


JOHN  C.  DAKFChTH 
Attorney  General 
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ROADS  & BRIDGES:  1.  The  commissioners  of  a special 

SPECIAL  ROAD  DISTRICTS:  road  district  organized  under  the 

provisions  of  Section  233.170,  RSMo 
1959,  and  located  within  a fourth  class  county  do  not  have  the  au- 
thority to  make  street  improvements  within  an  incorporated  city  of 
the  fourth  class. 

2.  A county  court  in  a fourth  class  county  Is  authorized  to  expend 
money  derived  from  the  special  road  and  bridge  tax  levy  under  Sec- 
tion 137.555,  RSMo  1959,  or  from  the  general  revenue  tax  where  such 
is  available  on  the  repair  and  upkeep  of  city  streets  in  a fourth 
class  city  located  within  a special  road  district  where  such  city 
streets  form  a part  of  a continuous  county  road  system,  but  it  can- 
not spend  money  on  a bridge  located  within  a special  road  district, 
whether  said  bridge  lies  within  or  without  city  limits. 


OPINION  NO.  309 

August  wo.  lpoy 


Honorable  Ralph  B.  Nevins 
Prosecuting  Attorney 
Hickory  County  Court  House 
Hermitage,  Missouri 

Dear  Mr.  Nevins: 

This  is  in  response  to  your  request  for  an  official  opinion 
from  this  office  with  respect  to  the  following  questions: 

1.  Do  the  commissioners  of  a special  road  dis- 
trict organized ‘under  the  provisions  of  .Section 
233-170,  RSMo  1959,  have  the  authority  to  make 
street  improvements  within  an  incorporated  city 
of  the  fourth  class? 

2.  Is  a county  court  in  a fourth  class  county 
authorized  to  expend  money  or  make  repairs  on 
streets  located  in  a fourth  class  city  which  is 
within  the  limits  of  a special  road  district 
organized  under  Section  233.170,  RSMo  1959? 

VJith  respect  to  your  first  question,  it  is  our  opinion  that 
the  commissioners  of  a special  road  district  organized  under  the 
provisions  of  Section  233-170,  RSMo  1959,  and  located  within  a 
county  of  the  fourth  class  do  not  have  the  authority  to  make  street 
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improvements  in  a fourth  class  city  within  the  district.  Ho  speci- 
fic statutory  authority  exists  for  the  expenditure  of  funds  by  a 
road  district  organized  under  Section  233.170  for  the  improvement 
of  city  streets  with  the  exception  of  Section  233.195,  subsection 
2,  RSMo  Supp . 1967,  which  allows  a road  district  in  a county  of  the 
second  or  third  class  containing  all  or  part  of  a city  having  a popu- 
lation of  three  hundred  fifty  thousand  or  more  to  expend  funds  col- 
lected from  the  County  Special  Road  and  Bridge  Tax  within  any  incor- 
porated city,  tov/n,  or  village  located  within  the  district.  Also, 
it  should  be  noted  that  the  legislature  has  provided  for  special  city 
or  town  road  districts  organized  under  Section  233.010,  RSMo  1959, 
which  do  have  specific  statutory  authority  to  expend  district  funds 
on  municipal  streets.  See  Section  233.095,  RSMo  1959.  Therefore, 
it  is  our  opinion  that  the  legislature  did  not  intend  for  a special 
road  district  organized  under  Section  233.170  and  located  within  a 
fourth  class  county  to  expend  money  on  the  improvement  of  city  streets 
within  the  district. 

With  respect  to  your  second  question,  it  is  our  opinion  that 
the  county  court  can  expend  money  on  streets  located  in  a fourth 
class  city  within  a road  district  organized  under  Section  233. 170 
under  certain  circumstances.  Specifically,  we  point  to  Section  137. 
555,  RSMo  1959,  which  provides: 

"In  addition  to  other  levies  authorized  by  law, 
the  county  court  in  counties  not  adopting  an 
alternative  form  of  government  and  the  proper 
administrative  body  in  counties  adopting  an 
alternative  form  of  government,  in  their  dis- 
cretion may  levy  an  additional  tax,  not  ex- 
ceeding thirty-five  cents  on  each  hundred 
dollars  assessed  valuation,  all  of  such  tax  to 
be  collected  and  turned  into  the  county  trea- 
sury, where  it  shall  be  known  and  designated 
as  'The  Special  Road  and  Bridge  Fund'  to  be  used 
for  road  and  bridge  purposes  and  for  no  other 
purpose  whatever;  provided,  however,  that  all 
that  part  or  portion  of  said  tax  which  shall 
arise  from  and  be  collected  and  paid  upon  any 
property  lying  and  being  within  any  special 
road  district  shall  be  paid  into  the  county 
treasury  and  four-fifths  of  such  part  or  por- 
tion of  said  tax  so  arising  from  and  collected 
and  paid  upon  any  property  lying  and  being 
within  any  such  special  road  district  shall  be 
placed  to  the  credit  of  such  special  road  dis- 
trict from  which  it  arose  and  shall  be  paid  out 
to  such  special  road  district  upon  warrants  of 
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the  county  court.  In  favor  of  the  commissioners 
or  treasurer  of  the  district  as  the  case  may 
be;  provided  further,  that  the  part  of  said 
special  road  and  bridge  tax  arising  from  and 
paid  upon  property  not  situated  in  any  special 
road  district  and  the  one-fifth  part  retained 
in  the  county  treasury  may,  in  the  discretion 
of  the  county  court,  be  used  in  improving  or 
repairing  any  street  in  any  incorporated  city 
or  village  in  the  county,  if  said  street  shall 
form  a part  of  a continuous  highway  of  said 
county  leading  through  such  city  or  village." 

Also,  enclosed  is  a copy  of  Amended  Opinion  No.  131,  issued 
Hay  26,  1966,  to  the  Honorable  Don  Witt,  which  further  enumerates 
an  instance  in  which  a fourth  class  county  court  can  expend  moneys 
on  city  streets.  It  is  our  feeling  that  the  reasoning  of  this  op- 
inion is  still  correct  even  though  Section  50.630,  RSMo  Supp.  1965, 
which  created  classes  of  expenditures  in  fourth  class  counties  was 
repealed  by  subsequent  legislation.  Expenditures  in  fourth  class 
counties  are  now  governed  by  the  provisions  of  Section  50.550,  RSMo 
1959.  (See,  Section  50.5^0,  RSMo  Supp.  1967,  which  makes  Section 
50.550  applicable)  Therefore,  it  is  necessary  to  point  out  that 
Section  50.550  does  contain  a restriction  with  regard  to  the  repair 
and  upkeep  of  bridges.  Specifically,  this  section  provides  that: 

"...  The  budget  shall  contain  adequate  pro- 
visions for  the  expenditures  necessary  . . . 
for  the  repair  and  upkeep  of  bridges  other 
than  on  state  highways  and  not  in  any  special 
road  district,  ..."  (emphasis  added) 

Thus,  a county  cannot  soend  money  on  the  repair  and  upkeep  of 
bridges  where  said  bridges  are  located  in  a special  road  district 
even  though  the  bridges  are  located  within  city  limits  and,  there- 
fore, not  subject  to  repair  and  upkeep  by  the  commissioners  of  a 
special  road  district  organized  under  the  provisions  of  Section  233*170. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that: 

1.  The  commissioners  of  a special  road  district  organized  under 
the  provisions  of  Section  233*170,  RSMo  1959,  and  located  within  a 
fourth  class  county  do  not  have  the  authority  to  make  street  improve- 
ments within  an  incorporated  city  of  the  fourth  class. 

2.  A county  court  in  a fourth  class  county  is  authorized  to 
expend  money  derived  from  the  special  road  and  bridge  tax  levy 
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under  Section  137.555,  RSMo  1959,  or  from  the  general  revenue  tax 
where  such  Is  available  on  the  repair  and  upkeep  of  city  streets 
in  a fourth  class  city  located  within  a special  road  district  where 
such  city  streets  form  a part  of  a continuous  county  road  system, 
but  it  cannot  spend  money  on  a bridge  located  within  a special  road 
district,  whether  said  bridge  lies  within  or  without  city  limits. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Richard  L.  Wieler. 


Enclosure:  Op.  No.  131, 

5-26-66,  Witt 


rs  Yours  very  truly. 


JOHN  C.  DANFORTH 


Attorney  General 
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A motor  vehicle  designed  as  a passenger 
carrying  vehicle  but  regularly  used  to 
transport  freight  and  merchandise  is 
required  to  be  registered  as  a commer- 
cial motor  vehicle. 


OPINION  NO.  311 


August  25,  I969 


Honorable  Harold  L.  Caskey 
Prosecuting  Attorney 
Bates  County 
206  North  Main 
Butler,  Missouri  64730 

Dear  Mr.  Caskey: 

In  your  letter  of  June  23,  1969 > you  requested  an  opinion  from 
this  office  as  follows: 

"I  am  requesting  an  opinion  from  your 
office  in  the  following  set  of  circum- 
stances . If  one  has  already  been  pre- 
pared would  you  please  provide  me  with 
a copy  of  the  same.  If  not  would  you 
please  submit  one. 

"A  merchant  from  Hume,  Missouri,  owner 
and  operator  of  a TV  Sales  and  Service 
is  the  owner  of  a Dodge  van.  He  has 
removed  the  set  of  seats  from  the  rear 
and  used  the  vehicle  for  the  purpose  of 
hauling  cargo  to  and  from  Kansas  City 
and  also  uses  the  vehicle  to  haul  TV 
sets  to  and  from  customers.  Is  this 
individual  compelled  to  purchase  and 
display  on  that  vehicle  a truck  license." 

We  assume  the  "Dodge  Van"  in  question  was  designed  by  the  man- 
ufacturer as  a passenger  carrying  vehicle. 

Chapter  301,  RSMo  1959,  covers  the  registration  and  licensing  of 
motor  vehicles  in  this  state.  Section  301.010,  RSMo  1959*  defines  the 
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different  types  of  motor  vehicles  that  are  required  to  be  registered 
and  licensed  and  provides  in  part: 

"1.  'Commercial  motor  vehicle',  a 
motor  vehicle  designed  or  regularly 
used  for  carrying  freight  and  mer- 
chandise, or  more  than  eight  pas- 
sengers; ..." 

Motor  vehicles  that  are  usually  referred  to  in  common  parlance  as 
"trucks"  are  not  designated  as  such  in  this  chapter. 

In  an  opinion  issued  by  this  office  on  December  24,  1959,  to  Hon- 
orable Paul  E.  Williams,  Prosecuting  Attorney,  Pike  County,  Bowling 
Green,  Missouri;  we  held  that  a one-half  ton  pickup  truck  used  pri- 
marily for  the  transportation  of  persons  and  not  regularly  used  for 
transportation  of  freight  or  merchandise  is  a commercial  vehicle  under 
the  above  statute  and  required  to  be  registered  as  such  under  the  pro- 
visions of  Chapter  301 , HSMo.  It  defines  the  terms  "designed"  and 
"freight  and  merchandise"  as  used  in  this  statute.  A copy  of  this 
opinion  is  enclosed  herewith.  We  believe  TV  sets  and  cargo  are 
"freight  and  merchandise",  when  held  and  transported  for  commercial 
purposes . 

The  above  statute  defines  a commercial  motor  vehicle  as  one 
"designed"  or  used  for  "carrying  freight  and  merchandise"  or  more  than 
eight  passengers.  The  basis  of  the  opinion  referred  to  was  the  fact 
the  pickup  truck  was  "designed"  for  hauling  freight  or  merchandise 
even  though  it  was  not  used  for  that  purpose.  Attention  is  called  to 
the  fact  that  this  statute  describes  a commercial  motor  vehicle  as 
one  "designed"  £r  "regularly  used"  for  carrying  freight  or  merchandise. 
The  fact  that  a motor  vehicle  is  regularly  used  to  haul  freight  or 
merchandise  brings  it  within  the  provision  of  this  statute  and  requires 
it  to  be  registered  as  a commercial  motor  vehicle. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  a motor  vehicle  designed 
as  a passenger  carrying  vehicle  but  regularly  used  for  hauling  freight  or 
merchandise  is  a commercial  motor  vehicle  and  is  required  to  be  registered 
and  licensed  as  such  under  the  provisions  of  Chapter  301,  RSMo. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  my 
assistant  Moody  Mansur. 

\s.  Yours  very /**uly,  - 

JOHN  C.  DANFORTH 
Attorney  General 
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PUBLIC  WATER  SUPPLY  DISTRICTS:  The  public  water  supply 

EXTENSION  OF  SERVICES:  system  can  refuse  to 

extend  services  because 
of  anticipated  excessive 

rates  if  it  be  affirmatively  shown  that  the  refusal  was  a 
result  of  a reasonable  and  impartial  administrative  determi 
nation. 


September  1 6,  1969 


OPINION  NO.  314 


Honorable  Charles  H.  Dickey,  Jr. 

State  Representative 
Room  No.  315  - 98th  District 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Representative  Dickey: 

This  official  opinion  is  issued  in  response  to  your 
request  for  a ruling  and  asking  the  following  question: 

Can  a rural  public  water  supply  district 
which  has  been  formed  with  the  use  of 
FHA  funds,  refuse  to  accept  an  applicant 
by  stating  that  due  to  the  sparse  popu- 
lation, the  cost  of  installation  would 
require  excessive  water  rates? 

The  law  applicable  to  this  inquiry  has  been  most 
concisely  enunciated  by  the  Kansas  City  Court  of  Appeals 
in  Filger  v.  Public  Water  Supply  District  No.  1 of  Clay 
County!  346  S.W.2d  367  (19fc>l)T  One  of  the  assignments 
of  error  urged  by  the  unsuccessful  applicant  for  increased 
water  supply  in  that  case  was  that  one  of  the  instructions 
of  the  trial  court  was  erroneous  in  that  it  incorrectly 
stated  the  law.  On  appeal,  the  instruction  attacked  was 
held  to  properly  declare  the  law  of  Missouri.  The  pertinent 
part  of  this  instruction  is  as  follows: 


Honorable  Charles  H.  Dickey,  Jr. 


’"The  Court  instructs  the  jury  that 
under  the  law  the  management  of  the 
business  and  affairs  and  the  exercise 
of  the  powers  of  defendant  Public 
Water  Supply  District  # 1 is  vested 
in  its  Board  of  Directors;  that  the 
Board  of  Directors  does  not  have  an 
absolute  duty  to  serve  all  inhabi- 
tants of  the  District  with  the  amount 
of  water  such  applicant  may  request, 
but,  in  the  exercise  of  their  discretion 
as  such  Directors,  may  refuse  to  fur- 
nish water  to  an  applicant  in  the 
quantity  requested,  provided,  however, 
such  decision  is  not  arbitrarily 
arrived  at  as  a result  of  fraud  or 
caprice  or  in  an  effort  to  discrimi- 
nate  against  any  particular  applicant. * " 

( loc . cit.  573) 

It  appears  that  the  issue  of  whether  a public  water  supply 
district  can  refuse  to  extend  service  depends  on  a determination 
of  fact.  If  the  refusal  is  capricious,  arbitrary,  or 
discriminatory  and  not  reasonably  calculated  for  the  protection 
of  the  present  users,  then  the  board  of  directors  of  such 
public  water  supply  district  is  abusing  its  discretion  by 
denying  the  application  for  services.  The  denial  of  the 
application  is  unlikely  to  be  upheld,  therefore,  unless  it 
be  shown  that  it  was  the  result  of  an  impartial  administrative 
determination  based  upon  reasonable  expectations  as  to  the 
result  of  extending  services. 

The  Office  of  the  Attorney  General  is  not  equipped  to 
make  this  determination  of  fact.  Enclosed  you  will  find  a copy 
of  a 1958  Attorney  General's  Opinion  addressed  to  Senator 
Joynt  (No.  46).  Addressed  to  the  question  of  the  remedy  of 
an  applicant  refused  service  by  a public  water  supply 
district  the  conclusion  of  that  opinion  was  that: 

"...  a property  owner  in  such  water 
supply  district  seeking  to  enforce 
extension  of  the  water  district's  ser- 
vices to  his  property  must  seek  his 
remedy  through  the  circuit  court." 

The  circuit  court,  of  course,  is  equipped  to  make  necessary 
determinations  of  fact.  The  public  water  supply  district 
in  litigation  concerning  the  refusal  of  application  would 
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have  the  burden  of  proof  to  establish  the  fact  that  the 
refusal  of  the  application  was  in  good  faith,  non -discrimi- 
natory, and  not  the  result  of  caprice. 

We  are  advised  by  officials  of  the  Farmers  Home 
Administration  that  the  agency  does  not  require  a water 
supply  district  to  agree  to  furnish  service  to  all  applicants 
as  a prerequisite  to  becoming  eligible  for  funds  made 
available  by  the  Farmers  Home  Administration. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  a 
public  water  supply  district  can  refuse  to  extend  services 
because  of  anticipated  excessive  rates  if  it  be  affirmatively 
shown  that  the  refusal  was  the  result  of  a reasonable  and 
impartial  administrative  determination. 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Michael  L.  Boicourt. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosure:  Op.  Atty.  Gen.  No.  46,  Senator  Joynt,  1-8-58. 
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OPINION  LETTER  NO.  31b 


Honorable  John  J.  Johnson 
State  Senator,  District  15 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Senator  Jonnson: 

By  letter  of  June  23,  19b9,  you  inquired  as  to  the  constitu- 
tionality of  House  Amendment  No.  1 to  Senate  Bill  No.  180  of  the 
Seventy -Fifth  General  Assembly. 

Senate  Bill  No.  l80  repeals  and  re-enact3  §§30*1.018  and  30*1.021, 
RSMo  1959,  which  sections  generally  relate  to  regulation  of  traffic. 
House  Amendment  No.  1 which  was  adopted  provides  as  follows: 

r7.  The  3tate  highway  commission  or  local  au- 
thorities with  respect  to  roads  under  their 
respective  Jurisdictions,  on  any  section  where 
construction  or  major  maintenance  operations 
are  being  effected,  may  fix  a speed  limit  in 
such  areas  by  posting  of  appropriate  signs, 
and  the  operation  of  a motor  vehicle  in  excess 
of  such  speed  limit  in  the  area  30  posted  snail 
be  deemed  prina  facie  evidence  of  careless  and 
imprudent  driving  and  a violation  of  section 
30*1.010,  RSMo.  " 

We  understand  that  the  question  is  whether  there  is  an  uncon- 
stitutional delegation  of  legislative  power. 

It  has  been  held  that  the  highways  are  subject  to  reasonable 
regulation  and  supervision  by  the  State  in  the  exercise  of  its  po- 
lice power  and  that  the  State  may  delegate  this  power  (State  ex  rel. 
Audrain  County  v.  City  of  Mexico,  197  S.W.2d  301,  303  (Mo.  19*TC) )'. 

For  example,  a delegation  by  the  legislature  to  the  State  Public 
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Service  Commission  of  the  power  to  prescribe  safety  regulations 
applicable  to  common  carriers  and  making  the  violation  of  such  re- 
gulations a misdemeanor  is  proper  (State  v.  Dixon,  73  S.W.2d  335 
(Mo.  en  banc  1931*)).  Although  the  police  power  in  regulating  motor 
vehicles  may  be  delegated  to  local  governing  bodies,  such  local 
governing  bodies  may  not  in  turn  delegate  this  power  to  its  offi- 
cers or  employees  (Cavanaugh  v.  Gerk,  280  S.W.  51  (Mo.  en  banc 
1926);  Automobile  Club  of  Missouri  v.  City  of  St.  Louis,  33**  S.W. 2d 
355  (Mo.  I960)). 

House  Amendment  No.  1 to  Senate  Bill  No.  180  appears  to  be  a 
proper  delegation  of  police  power  in  regard  to  construction  site 
traffic  speed  control  provided  that  the  State  Highway  Commission 
or  the  local  governing  body  itself  exercises  this  power.  In  other 
words,  if  the  House  Amendment  were  interpreted  so  that  officers, 
agents  or  employees  of  the  nighway  commission,  county  courts,  city 
councils,  road  district  commissions  or  township  boards  could  them- 
selves establish  speed  limits,  we  believe  this  would  be  an  imper- 
missible delegation  of  legislative  police  power.  But  if  the  House 
Amendment  is  interpreted  and  applied  so  that  the  highway  commission 
or  the  local  governing  body  itself  establishes  the  maximum  speed 
limit  in  the  construction  project  area,  then  we  believe  the  law 
is  constitutional. 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 
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TOWNSHIPS: 

BONDS: 

TOWNSHIP  COLLECTOR: 


A township  board  may  consent  to  pay 
the  cost  of  a surety  bond  of  the 
township  collector.  Such  consent 
is  discretionary  with  the  township 
board  and  if  it  is  not  given  the 
township  collector  must  pay  the 
cost  of  such  bond  whether  it  be  a 
personal  or  surety  bond. 


OPINION  NO.  316 


December  16,  1969 


Honorable  Paul  McGhee 
Prosecuting  Attorney 
16  North  Elm  Street 
Dexter,  Missouri  63641 

Dear  Mr.  McGhee: 

This  is  in  response  to  your  request  for  an  opinion  from  this 
office  as  follows: 

"Stoddard  County  has  the  township  organi- 
zation form  of  government,  and  is  of  the 
third  class . I have  been  asked  by  a town- 
ship collector  whether  your  office  may 
have  an  opinion  stating  whether  a township 
collector  must  buy  his  own  bond,  or  whether 
the  township  must  pay  for  the  cost  of  the 
bond.  If  you  have  any  opinions  on  file 
dealing  with  this  question,  I would  ap- 
preciate receiving  a copy  of  the  same." 

Section  65.460,  RSMo  1959,  provides  in  part: 

"...  The  township  collector  shall  before 
he  receives  the  tax  books  give  bond  and 
security  to  the  state,  to  the  satisfaction 
of  the  county  court,  in  a sum  equal  to 
one-half  the  largest  amount  collected 
during  any  one  year  preceding  his  election 
or  appointment,  including  school  taxes. 

Such  bond  shall  be  executed  in  duplicate, 
one  part  thereof  shall  be  deposited  and 
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recorded  In  the  office  of  the  clerk  of 
the  county  court,  and  the  other  part 
shall  be  transmitted  by  the  clerk  to  the 
state  tax  commission.  The  conditions  of 
such  bonu  shall  be  that  he,  the  said  col- 
lector, will  faithfully  and  punctually 
collect  ana  pay  over  all  state,  county, 
township  and  other  revenue,  including 
school  taxes,  that  may  become  due  and 
collectible  during  the  period  for  which 
such  collector  shall  be  elected  or  ap- 
pointed; and  that  he  will  in  all  things 
faithfully  perform  all  the  duties  of  the 
office  of  township  collector  according  to 
law;  provided,  the  county  court  or  town- 
ship board  shall  annually  examine  the 
collector's  or  trustee's  bond  as  to  form 
and  sufficiency  of  surety  and  in  case  of 
any  doubt  shall  require  additional  security.” 

Section  107.070  provides: 

‘'Whenever  any  officer  of  this  state  or  of 
any  department,  board,  bureau  or  commission 
of  this  state,  or  any  deputy,  appointee, 
agent  or  employee  of  any  such  officer,  or 
any  officer  of  any  county  of  this  state,  or 
any  deputy,  appointee,  agent  or  employee  of 
any  such  officer,  or  any  officer  of  any  in- 
corporated city,  town,  or  village  in  this 
state,  or  any  deputy,  appointee,  agent  or 
employee  of  any  such  officer,  or  any  of- 
ficer of  any  department,  bureau  or  com- 
mission of  any  county,  city,  town  or  vil- 
lage, or  any  deputy,  appointee,  agent  or 
employee  of  any  such  officer;  or  any  of- 
ficer of  any  district,  or  other  subdivision 
of  any  county,,  or  any  incorporated  city, 
town  or  village,  of  this  state,  or  any 
deputy,  appointee,  agent  or  employee  of 
any  such  officer,  shall  be  required  by  law 
of  this  state,  or  by  charter,  ordinance  or 
resolution,  or  by  any  order  of  any  court 
in  this  state,  to  enter  into  any  official 
bond,  or  other  bond,  he  may  elect,  with 
the  consent  and  approval  of  the  govern- 
ing body  of  such  state,  department,  board, 
bureau,  commission,  official,  county,  city, 
town,  village,  or  other  political  subdivision. 
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to  enter  Into  a surety  bond,  or  bonds,  with 
a surety  company  or  surety  companies,  au- 
thorized to  do  business  In  the  state  of 
Missouri  and  the  cost  of  every  such  surety 
bond  shall  be  paid  by  the  public  body  pro- 
tected thereby." 

Your  question  requires  interpretation  of  the  above  statutes. 
The  basic  rule  of  statutory  construction  is  to  seek  the  intention 
of  the  law  makers  and  if  possible  effectuate  that  intention  and  to 
ascertain  the  legislative  intent  from  the  words  used,  if  possible, 
and  ascertain  from  the  language  used  its  plain  and  rational  meaning 
State  ex  rel  Jones  v.  Ralston  Purina  358  S.W.2a  772. 

We  are  enclosing  herewith  an  opinion  issued  by  this  office 
on  April  4,  1939  to  Honorable  W.  J.  Melton,  Charleston,  Missouri, 
holding  it  is  not  mandatory  on  county  courts  to  pay  the  premium 
on  surety  bonds  given  by  the  county  collector  but  if  the  county  col 
lector  gives  a surety  bond  with  the  consent  and  approval  of  the 
county  court  to  pay  the  premium,  the  entire  premium  is  to  be  paid 
by  the  county  and  not  prorated  among  the  several  agencies  for  which 
the  taxes  are  collected.  We  believe  the  same  legal  principles  are 
involved  in  the  question  now  under  consideration. 

Under  Section  65-460  supra,  the  township  collector  is  re- 
quired to  give  bond  to  the  satisfaction  of  the  county  court  equal 
to  one-half  of  the  largest  amount  collected  during  any  one  year 
immediately  preceding  his  election  or  appointment,  that  he  will 
faithfully  and  punctually  collect  and  pay  over  all  state,  county, 
township  and  other  revenue,  including  school  taxes  that  may  be- 
come due  and  collectible  during  his  term  of  office,  and  the  county 
court  or  township  board  shall  annually  thereafter  determine  the 
sufficiency  of  such  bond. 

Under  this  statute,  the  bond  is  required  to  be  payable  to 
the  state  of  Missouri.  The  sufficiency  of  the  amount  of  the  bond 
and  of  the  surety  is  to  be  approved  by  the  county  court.  Under 
this  statute,  the  township  collector  may  give  a personal  bond, 
it  need  not  be  a surety  bond. 

The  township  collector  is  an  elected  official  as  is  a town- 
ship officer,  Section  65-110  RSMo.  He  is  the  person  that  is  re- 
quired to  give  the  bond.  A township  is  a subdivision  of  a county. 
State  ex  rel  Halferty  v.  Kansas  City,  145  S.W.2d  116.  Under  Sec- 
tion 107-070,  supra,  any  officer  of  a subdivision  of  a county  may 
elect,  with  the  consent  of  and  approval  of  the  governing  body  of 
such  subdivision,  to  give  a surety  bond  with  the  consent  of  and 
approval  of  the  governing  body,  the  cost  to  be  paid  by  the  body 
protected  thereby.  The  governing  body  of  the  township  is  the 
township  board,  consisting  of  the  township  trustee  and  two  members 
elected.  Section  65-290  RSMo.  Their  consent  to  the  giving  of  the 
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surety  bond  and  for  the  payment  of  the  premium  would  have  to  be 
obtained  before  a surety  bond  could  be  given.  Berry  v.  Linn  Co., 
165  S.W.2d  502. 

If  the  governing  body  agrees  with  the  officer  to  accept  the 
surety  bond,  and  to  pay  the  premium,  the  political  subdivision  it 
represents  is  obligated  to  pay  the  premium  in  full  and  it  is  not  to 
be  prorated  among  the  different  agencies  or  subdivisions  protected 
thereby.  Motley  v.  Callaway  County,  149  S,W.2d  875. 


CONCLUSION 


It  Is  the  opinion  of  this  office  that  a township  board  may 
consent  to  pay  the  cost  of  a surety  bond  of  the  township  collector. 
Such  consent  is  discretionary  with  the  township  board  and,  if  it 
is  not  given,  the  township  collector  must  pay  the  cost  of  such 
bond  whether  it  be  a personal  or  surety  bond. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant.  Moody  Mansur. 


\ 


Yours  very  truly, 

\ C / \T/> 

— i -ciA-  'i. 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosure : 

Op.  4-4-39 , Melton 


FEDERAL-STA')  E AGREEMENTS : 
ELEMENTARY  AND  SECONDARY 
EDUCATION  ACT  OF  1965: 
STATE  BOARD  OF  EDUCATION: 


Review  and  :ertif ication  of  State  Application 
(June  18,  1969}  to  Participate  in  Title  III 
of  Public  Law  89-10,  (Public  Law  90-247, 
Section  131*  Amendments  to  Title  III  of  the 
Elementary  and  Secondary  Education  Act  of 
1965). 


June  30,  1969 


OPINION  LETTER  NO.  317 
Answered  by  Letter-Voigts 


Mr.  Hubert  Wheeler,  Commissioner 
State  Department  of  Education 
Jefferson  Building 
Jefferson  City,  Missouri  65101 

Dear  Commissioner  Wheeler: 

Per  your  request,  we  have  reviewed  the  Missouri  State  Plan 
(dated  June  18,  1969)  prepared  for  submission  to  the  United  States 
Commissioner  of  Education  under  Title  III  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (P.L.  89-10  as  amended  by  P.L. 
90-2*17,  section  131,  amendments  to  Title  III  of  the  Elementary 
and  Secondary  Education  Act  of  1965). 

Our  review  has  taken  into  consideration  the  above-cited 
federal  laws  together  with  the  federal  regulations  (*15  CFR  118, 
draft  of  April  25,  1968);  Article  III,  Section  38(a),  Article  IX, 
Section  2(a),  Missouri  Constitution;  Section  161.092,  RSMo  Supp. 
1967,  and  related  provisions. 

from  the  foregoing  it  is  the  opinion  of  this  office  that: 

(1)  The  Missouri  State  Board  of  Education  is  qualified  as 
a State  agency  in  accordance  with  section  30*1  of  P.L. 
89-10  as  amended  by  P.L.  90-2*17; 

(2)  Said  agency  has  the  authority  under  State  law  to  sub- 
mit a State  plan  pursuant  to  section  304  of  P.L.  89-10, 
as  amended  by  P.L.  90-2*17; 

(3)  All  the  provisions  with  respect  to  the  use  of  federal 
funds  can  be  carried  out  in  the  State; 

(*1)  The  Commissioner  of  Education  has  been  duly  authorized 
by  the  Missouri  State  Board  of  Education  to  submit  the 
foregoing  State  plan  and  to  represent  the  Missouri  State 
Board  of  Education  in  all  matters  pertaining  thereto. 


Mr.  Hubert  Wheeler 
June  30,  1969 
Page  2 


This  opinion  letter  constitutes  our  official  certification 
of  the  State  Plan  and  should  be  Inserted  at  the  proper  place  in 
all  copies . 


Very  truly  yours. 


JOHN  C,  DANPORTH 
Attorney  General 


UNFAIR  MILK  SALES  PRACTICES  ACT:  A supermarket  which  demands  and 

receives  ninety  days  credit  from 

dairy  suppliers  would  be  In  violation  of  Section  416.440(3),  RSMo 
1959,  if*  the  nature  of  said  credit  demand  is  that  of  a discriminatory 
gift  not  available  to  all  purchasers  nor  extended  by  all  suppliers 
and  if  the  effect  thereof  is  to  divert  trade  or  injure  competition. 

OPINION  NO.  319 


September  15,  1969 


Honorable  Dexter  D.  Davis,  Commissioner 
State  Department  of  Agriculture 
Jefferson  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Davis: 

This  official  opinion  is  issued  in  response  to  your  request 
for  a ruling  acknowledged  by  this  office  on  July  2,  1969,  and  asking 
the  following  question: 

Is  a supermarket  which  demands  dairy  suppliers 
give  ninety  days  credit  in  violation  of  Section 
416.440(3),  RSMo  1959,  the  Unfair  Milk  Sales 
Practices  Act? 

Section  4l6. 440(3),  RSMo  1959,  provides: 

"3.  No  milk  product  purchaser  shall  accept 
from  any  milk  processor  or  distributor  any 
rebate,  discount,  free  service  or  services, 
any  advertising  allowance,  pay  for  advertising 
space  used  jointly,  donation,  free  merchandise, 
rent  on  space  used  by  retailer  for  storing  or 
displaying  the  milk  processor's  or  distributor's 
merchandise,  financial  aid,  free  equipment,  or 
any  other  thing  of  value;  ..." 

Subsection  (4)  provides  that  proof  of  such  acceptance  shall  be  prima 
facie  evidence  of  a violation.  Under  Section  4l6. 440(1)  a processor 
or  distributor  who  offers  or  gives  any  of  the  advantages  to  a pur- 
chaser which  are  listed  in  subsection  (3)  above,  does  not  violate 
the  Unfair  Milk  Sales  Practices  Act  unless  said  offer  or  gift  is 
".  . . with  the  intent  or  with  the  effect  of  unfairly  diverting 
trade  from  a competitor,  or  otherwise  injuring  a competitor,  or  of 
destroying  competition,  or  of  creating  a monopoly,  ..."  This  of- 
fice is  of  the  opinion  that  a purchaser  does  not  violate  subsection 
(3)  unless  he  is  a party  to  a transaction  in  which  the  intent  or 
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effect  Is  as  enunciated  In  subsection  (1),  supra.  In  this  conclu- 
sion we  are  In  accord  with  the  Supreme  Court  of  Missouri  which  in 
Foremost  Dairies,  Inc.  v.  Thomason,  384  S.W.2d  651,  658  (Mo.  en 
banc  1964),  stated,  in  regard  to  all  sections  of  the  Act,  that: 

"...  In  general,  in  order  to  constitute  a 
violation,  all  of  the  practices  prohibited  must 
be  shown  to  have  been  done  with  the  intent  or 
effect  of  unfairly  diverting  trade  from  a com- 
petitor or  of  destroying  competition  or  of  creating 
a monopoly." 

You  will  note  that  subsection  (3)  does  not  explicitly  require  that 
a purchaser,  who  receives  something  prohibited  thereby,  intend  to 
divert  trade,  injure  a competitor,  etc.,  nor  that  this  be  the  ef- 
fect of  said  reception.  However,  to  reason  from  this  fact  that  a 
milk  product  purchaser  could  violate  this  Act  by  entering  into  a 
transaction  which  in  no  way  was  intended  nor  has  the  effect  of  di- 
verting trade  or  injuring  his  competition  is  clearly  not  warranted 
nor  is  it  a reasonable  interpretation  of  the  legislative  intent. 

Therefore,  in  order  to  make  proper  response  to  your  request 
for  an  opinion,  two  questions  must  be  considered.  1.  Is  ninety 
days  credit  a ".  . . rebate,  discount,  . . . donation,  . . . finan- 
cial aid,  ...  or  any  other  thing  of  value;  ..."  meant  to  be 
prohibited  by  the  Unfair  Milk  Sales  Practices  Act?  2.  If  so,  is 
the  demand  for  and  reception  of  ninety  days  credit  done  with  the 
intent  to,  or  does  it  have  the  effect  of,  "...  unfairly  diverting 
trade  from  a competitor,  or  of  destroying  competition,  or  creating 
a monopoly.  . ."?  Foremost  Dairies,  Inc.  v.  Thomason,  supra  at 
658.  The  particular  facts  of  any  situation  could  be  determinative 
of  the  answers  to  either  of  these  two  questions.  Therefore,  cer- 
tain assumptions  will  be  made  in  the  following  discussion  which, 
hopefully,  will  enable  you  to  dispose  of  individual  cases. 

On  the  question  of  whether  the  demand  for  ninety  days  credit 
is  in  violation  of  Section  4l6. 440(3),  RSMo  1959,  as  the  acceptance 
by  a purchaser  of  any  of  a number  of  things  (including  "financial 
aid"  or  "any  other  thing  of  value")  from  a milk  products  supplier, 
you  are  again  referred  to  Foremost  Dairies,  Inc.  v.  Thomason,  384 
S.W.2d  651  (Mo.  en  banc  1964).  That  case  concerned  the  issue  of 
whether  volume  pricing  policies  of  two  dairies  constituted  a pro- 
hibited "discount."  Recognizing  that  the  term  "discount"  was  am- 
biguous, as  are  other  terms  in  the  statute  (especially  "any  other 
thing  of  value"),  the  Supreme  Court  applied  the  technique  of  con- 
struction known  as  noscitur  a soccls  (it  is  known  by  its  associates). 
After  listing  each  of  the  thTngs  prohibited  by  Section  416.440,  the 
Court  came  to  the  following  conclusion: 
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. . . Disregarding  for  the  moment  the  word 
'discount, 1 it  will  be  noted  that  the  other 
words  and  clauses  all  carry  the  connotation 
of  a donation  or  a discriminatory  gift.  The 
words  indicate  the  return  of  a part  of  the  pur- 
chase price  or  the  giving  of  something  of  value 
as  an  inducement  to  buy  the  seller's  products 
...  In  the  manner  used,  the  word  [discount] 
does  not  suggest  any  intent  to  prohibit  the  use 
of  volume  pricing  policies  which  do  no  more 
than  reflect  varying  distribution  costs,  some- 
times characterized  as  earned  discounts,  which 
are  available  to  all  customers  of  the  distributor 
. . . (loc.  cit.  660) 

In  some  situations  the  demand  for  ninety  days  credit  would 
not  connote  the  demand  for  a discriminatory  gift.  This  would  be 
true  if  similar  credit  terms  are  made  available  to  all  purchasers 
and  are  extended  by  all  suppliers.  Reasoning  from  the  facts  (1) 
that  the  legislature  defined  costs  to  the  processors  as  including 
credit  losses.  Section  4l6. 410(5),  and  (2)  that  Section  416.440  is 
made  explicitly  not  to  apply  to  two  per  cent  discount  credit  terms 
by  subsection  (6)  thereof,  it  is  manifestly  apparent  that  credit 
sales  of  milk  products  was  anticipated  by  the  legislature  and  that 
the  extension  of  credit  is  not  per  se  a violation. 

However,  reasoning  from  the  practicalities  attendant  to  parti- 
cular fact  situations,  it  is  the  opinion  of  this  office  that  ninety 
days  credit  could  qualify  as  "financial  aid"  or  "any  other  thing 
of  value"  meant  by  the  legislature  to  be  prohibited.  It  is  apparent 
that  credit  is  a thing  of  value.  The  supermarket  purchaser  not  only 
has  the  milk  products  to  sell  but  the  use  of  a purchase  price  for  a 
period  of  ninety  days.  In  the  present  market  situation,  the  cost 
of  borrowing  money  often  approaches  ten  percent.  A milk  product 
purchaser  who  was  to  accept  ninety  days  credit  would,  in  effect, 
have  the  use  of  the  supplier's  money  during  this  period  without 
having  to  pay  interest,  and  could  use  this  purchase  price  to  bene- 
fit his  operations  in  the  same  way  a loan  could  be  used.  As  an 
example  of  how  such  credit  could  constitute  "financial  aid,"  if 
a very  large  supermarket  chain  were  to  have  a dairy  bill  of  $120,000, 
under  ninety  day  credit  terms,  and  using  a ten  percent  interest 
figure,  said  supermarket  chain  would  be  saving  $3,000  as  compared 
to  what  borrowing  such  a sum  would  cost.  There  is  no  doubt  that 
credit  constitutes  valuable  financial  aid  and  is  a thing  of  value 
when  accepted.  It  is  also  obvious  that  if  the  ninety  day  credit 
is  received  by  only  certain  purchasers  it  takes  the  form  of  a dis- 
criminatory gift. 

This  raises  the  second  question  implicit  in  your  request  for 
an  opinion.  Does  the  demand  for  ninety  days  credit,  which  under 
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the  particular  circumstances  qualifies  as  a prohibited  thing  of 
value  having  "...  the  intent  or  with  the  effect  of  unfairly  di- 
verting trade  from  a competitor,  or  of  otherwise  injuring  a com- 
petitor, or  of  destroying  competition,  or  of  creating  a monopoly, 

li  9 

• • • • 

As  a general  rule,  the  requisite  intent  to  and  effect  of 
unduly  diverting  trade  or  of  injuring  a competitor  are  issues  de- 
pendent on  the  facts  and  circumstances  of  each  individual  case. 

State  ex  rel.  Thomason  v.  Adams  Dairy  Co.,  379  S.W.2d  553,  556 
(Mo.  1^64 ) ; State  ex  rel.  Davis  v.  Thrifty  Foodliner,  Inc.,  432  S. 

W.2d  287,  290  (Mo.  1968).  It  is  the  province  of  the  courts  and 
not  of  this  office  to  make  the  necessary  determination  in  each  case. 
Please  note  that  if  the  extension  of  ninety  days  credit  is  found 
to  have  the  requisite  discriminatory  nature,  under  the  circumstances, 
this  is  enough  to  get  the  issue  of  a violation  of  Section  416.440 
(3)  before  the  courts.  However,  the  courts  can  find  no  violation 
unless  the  intent  or  effect  of  diverting  trade,  etc.,  is  found. 

State  ex  rel.  Thomason  v.  Adams  Dairy  Co.,  379  S.W.2d  553,  556  (Mo. 
1964). 


It  is  certainly  possible  that  a court  might  find  the  necessary 
intent  manifested  toward  a competitor  or  effect  to  a competitor 
when  a supermarket  demands  and  receives  a ninety  day  extension  of 
credit . 

In  any  event  the  question  of  effect  or  intent  in  regard  to 
injuring  competition  is  one  of  fact  to  be  determined  in  each  in- 
dividual circumstance  by  the  courts. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  a supermarket 
which  demands  and  receives  ninety  days  credit  from  dairy  suppliers 
would  be  in  violation  of  Section  4l6. 440(3),  RSMo  1959,  if  the  na- 
ture of  said  credit  demand  is  that  of  a ^discriminatory  gift"  and. 
If  it  shown  that  it  was  received  with  the  intent  to  or  effect  of 
diverting  trade  or  Injuring  a competitor. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Alfred  C.  Sikes. 


Yours  very  t^uly, 

JOHN  C.  DANFORTH 
Attorney  General 
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July  3,  1969 


Honorable  James  C.  Kirkpatrick 
Secretary  of  State 
State  of  Missouri 
Jefferson  City,  Missouri  65IOI 

Dear  Secretary  Kirkpatrick! 

In  response  to  your  letter  of  June  27,  1969,  and  pur- 
suant to  Section  125.030,  RSMo.,  I submit  the  following 
official  ballot  title  for  the  proposed  constitutional  amend 
ment  set  forth  in  House  Joint  Resolution  Ho.  Ao  of  the 
Seventy-Fifth  General  Assembly; 

"Removes  prohibition  on  state  treasurer 
succeeding  himself.  Permits  treasurer 
to  be  elected  twice  unless  he  has  served 
more  than  two  years  of  another's  unex- 
pired term. " 


Very  truly  yours. 


JOHN  C.  DANFORTH 

Attorney  General 


AIR  POLLUTION : 


(1)  The  state  does  not  have  the  power 
under  Chapter  203,  RSMo,  to  force  a 
municipality  to  pass  an  ordinance  on  air  pollution;  (2)  if  a muni- 
cipality does  not  enact  an  ordinance  on  air  pollution,  the  indivi- 
dual council  members  are  not  in  violation  of  state  law  and  cannot 
be  punished  in  regard  thereto;  (3)  if*  city  ordinances  are  passed 
in  regard  to  air  pollution  the  city  must  apply  for  an  exemption 
from  the  Missouri  Air  Conservation  Commission  under  Section 
203.150(1),  RSMo  Supp.  1967,  before  such  ordinances  can  be  en- 
forced; if  an  exemption  is  granted  but  such  ordinances  are  not  be- 
ing enforced  the  exemption  will  be  revoked  under  the  provisions  of 
Section  203.150(4),  RSMo  Supp.  1967,  but  no  other  penalties  can  be 
inflicted  upon  either  the  municipality  or  the  city  counci lmen  by 
the  Air  Conservation  Commission. 


OPINION  NO.  322 


July  10,  1969 


Honorable  Jack  E.  Gant 
State  Senator,  District  l6 
9517  East  29th  Street 
Independence,  Missouri  64052 

Dear  Senator  Gant: 


filed 


This  is  in  reply  to  your  request  for  an  official  opinion  of 
this  office,  which  request  reads  as  follows: 

"I  would  appreciate  it  if  you  would  have  your 
office  supply  me  with  an  opinion  as  to  whether 
the  state  has  the  power  to  force  a municipality 
to  pass  an  ordinance  on  air  pollution.  I would 
further  like  to  know  if  a city  does  not  enact  an 
ordinance  in  compliance  with  the  state  law  on 
air  pollution,  whether  the  individual  council 
members  are  in  violation  of  state  law  and  can  be 
punished  in  regard  thereto.  I would  further  re- 
quest an  opinion  as  to  what  penalties  could  be 
inflicted  upon  either  the  municipality  or  upon 
the  city  councilmen  in  the  event  a city  ordinance 
is  passed  in  regard  to  air  pollution  but  is  not 
enforced  by  the  aforesaid  individuals  or  munici- 
palities . " 


Honorable  Jack  E.  Gant 


The  state  law  on  air  pollution  is  known  as  the  "Missouri  Air 
Conservation  Law,"  Chapter  203,  RSMo  Supp.  1967,  and  municipali- 
ties are  empowered  under  Section  203*140,  RSMo  Supp.  1967,  to 
enact  ordinances  regulating  air  pollution.  We  understand  your 
opinion  to  relate  to  air  pollution  as  defined  by  such  laws  and 
whether  the  state  has  the  power  under  such  laws  to  force  a munici- 
pality to  enact  such  ordinances . 

If  a municipality  does  enact  such  ordinances  that  municipality 
must  then  apply  for  an  exemption  from  the  Missouri  Air  Conservation 
Commission.  Section  203.150,  RSMo  Supp.  1967.  To  qualify  for  an 
exemption  the  ordinances  must  be  consistent  with  the  state  law  and 
regulations.  Sections  203.140  and  203.150,  supra. 

Although  municipalities  can  regulate  air  pollution,  we  find  no 
requirement  in  Chapter  203  or  in  the  Constitution  of  Missouri  or  in 
any  other  law  that  municipalities  must  regulate  air  pollution. 
Therefore,  the  answer  to  your  first  question  is  that  the  state  does 
not  have  the  power  to  force  a municipality  to  pass  an  ordinance  on 
air  pollution. 

Since  the  answer  to  your  first  question  is  in  the  negative,  it 
necessarily  follows  that  the  answer  to  your  second  question  is  in 
the  negative . 

As  to  your  third  question,  we  know  of  no  penalties  that  can  be 
inflicted  upon  either  the  municipality  or  upon  the  city  counci lmen 
by  the  Air  Conservation  Commission  of  the  State  of  Missouri  in  the 
event  a city  ordinance  is  passed  in  regard  to  air  pollution  but  is 
not  enforced  by  such  municipality  or  individuals . What  would  happen 
in  such  a situation  is  that  the  Missouri  Air  Conservation  Commission 
would  suspend  or  revoke  the  exemption  granted  to  such  municipality. 
Section  203.150(4),  RSMo  Supp.  1967.  A revocation  has  the  effect  of 
repealing  the  ordinances.  Section  203.150(4).  RSMo  Supp.  1967, 
reads  as  follows : 

"If  the  commission  determines  at  any  time  that 
a resolution,  ordinance  or  regulation  is  being 
enforced  in  a manner  inconsistent  with  the  sub- 
stantive provisions  of  this  chapter  or  any 
standard,  rule  or  regulation  hereunder  in  any 
political  subdivision  holding  a certificate  of 
exemption,  the  commission  shall  suspend  the 
certificate  of  exemption  until  such  standards 
are  met.  If,  within  ninety  days  of  the  suspen- 
sion, the  commission  finds  that  the  standards 
are  not  being  met,  the  commission  shall  revoke 
the  certificate  of  exemption.  The  effect  of 
the  revocation  shall  operate  to  repeal  the 
laws  of  the  political  subdivision  and  this 
chapter  shall  apply  within  the  political  sub- 
division; " 
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CONCHJSION 


It  is  the  opinion  of  this  office  that:  (1)  the  state  does  not 
have  the  power  under  Chapter  203,  RSMo,  to  force  a municipality  to 
pass  an  ordinance  on  air  pollution;  (2)  if  a municipality  does  not 
enact  an  ordinance  on  air  pollution,  the  individual  council  members 
are  not  in  violation  of  state  law  and  cannot  be  punished  in  regard 
thereto;  (3)  if  city  ordinances  are  passed  in  regard  to  air  pollution 
the  city  must  apply  for  an  exemption  from  the  Missouri  Air  Conserva- 
tion Commission  under  Section  203.150(1),  RSMo  Supp.  1967,  before 
such  ordinances  can  be  enforced;  if  an  exemption  is  granted  but  such 
ordinances  are  not  being  enforced  the  exemption  will  be  revoked  under 
the  provisions  of  Section  203.150(4),  RSMo  Supp.  1967.  but  no  other 
penalties  can  be  inflicted  upon  either  the  municipality  or  the  city 
councilmen  by  the  Air  Conservation  Commission. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant.  Walter  W.  Nowotny,  Jr. 


Yours  very  JLruly, 

JOHN  C.  DANFORTH 
Attorney  General 
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Answered  by  Letter 
Klaffenbach 


September  11,  1969 


OPINION  LETTER  No.  323 


Honorable  Gladys  Marriott 

State  representative  - l6th  District 

9001  Leeds  Road 

Kansas  City,  Missouri  64129 

Dear  Mrs.  Marriott: 

This  letter  Is  In  answer  to  your  opinion  request  concerning 
the  question  of  whether  or  not  Divers  Equipment  and  Repair  3ervice, 
Inc.,  a corporation  doing  business  in  Kansas  City,  would  be  in 
violation  of  Section  563*721,  RSMo  Supp.  1967,  (the  Sunday  Closing 
Law)  if  it  offered  for  sale  a line  of  supplies  relating  to  diving 
purposes. 

We  understand  that  a large  portion  of  the  business  concerns 
breathing  systems,  air  cylinders,  assorted  safety  devices  and  the 
like. 


Although  we  cannot  pass  upon  numerous  items  in  the  Inventory 
that  are  held  for  sale  because  we  have  no  precise  and  exact  des- 
cription of  such  items,  nevertheless  it  is  our  opinion  that  the  sale 
of  air  cylinders  and  sale  of  other  hardware  items  for  use  with  the 
cylinders  is,  in  fact,  the  sale  ^f  "hardware”  aa  prohibited  by  Sec- 
tion 563.721.  We  are  also  of  the  opinion  that  the  sale  of  special 
purpose  watches  is  prohibited  by  the  generic  prohibition  of  the 
section.  We  note  in  that  respect  that  watches  are  listed  separately 
from  jewelry. 

Insofar  as  the  sale  of  underwater  garments  Is  concerned, 
since  such  items  probably  are  made  of  metal  and  other  materials, 
we  find  it  difficult  without  further  information  to  state  whether 
such  garments  constitute  either  'clothing  and  wearing  apparel"  or 
"hardware  , both  of  which  are  prohibited  expressly  by  the  provisions 
of  the  section. 


Yours  very  truly, 


JOHN  C.  DAMFORTH 
Attorney  General 


CITIES,  TOWNS  & VILLAGES:  A legal  quorum  of  the  Board  of  Alder- 

CITY  COUNCIL:  men  of  the  City  of  Frontenac  a fourth 

QUORUM:  class  city  was  not  destroyed  when  three 

aldermen  left  a special  meeting  of  the 
Board  of  Aldermen  with  the  purpose  of  preventing  a vote  on  a resolution 
and  that  the  resolution,  which  received  more  than  a majority  of  the 
votes  cast,  was  legally  adopted. 

OPINION  NO.  324 

October  9>  1969 


Honorable  George  E.  Murray 
State  Representative,  District  38 
3 Williamsburg  Court 
Creve  Coeur,  Missouri  63141 

Dear  Representative  Murray: 

This  official  opinion  is  issued  in  response  to  your  request 
for  a ruling. 

Your  question  concerns  the  legality  of  a vote  adopting  a re- 
solution by  three  members  of  the  Board  of  Aldermen  of  Frontenac, 
a fourth  class  city.  The  Board  met  and  all  six  members  were  reported 
present.  However,  when  a certain  resolution  was  presented  for  a 
vote,  three  aldermen  walked  out  of  the  meeting,  and  the  remaining 
three  aldermen  voted  to  adopt  the  resolution.  You  request  an  opinion 
as  to  " . . . whether  or  not  the  departure  of  the  three  aldermen 
prevented  a vote  on  the  resolution  by  the  three  remaining  aldermen, 
and  the  legality  of  their  vote." 

Ordinance  No.  89  of  the  City  of  Frontenac  adopts  Roberts  Rules 
of  Order  to  govern  the  proceedings  of  the  Board.  Roberts  Rules  de- 
fines a quorum  as  ",  . . such  a number  as  must  be  present  in  order 
that  business  can  be  legally  transacted.  ..."  Seventy-fifth  Edi- 
tion, Section  64,  Page  257.  Ordinance  No.  89  also  provides  a quorum 
shall  be  ".  . .a  majority  of  the  Board  of  Aldermen.  . ."  or,  in 
other  words,  four  aldermen  constitute  a quorum.  But  neither  Roberts 
Rules,  Ordinance  89  or  Chapter  79,  RSMo  1959  (which  concerns  fourth 
class  cities)  says  what  the  effect  is  when  members  of  the  Board  leave 
a meeting  when  a vote  is  called. 

There  have  been  some  rulings  in  the  analagous  situation  of 
school  board  meetings.  In  the  case  of  Bonsack  & Pearce,  Inc.,  v. 
School  Dlst . of  Marceline,  49  S.W.2d  1085  (K.C.  Ct.App.  1932),  a 
suit  was  brought  on  a contract  with  a school  district.  The  contract 
had  been  agreed  to  by  three  members  of  the  school  board  at  a meeting 


Honorable  George  E.  Murray 

attended  by  five  of  tne  six  board  members.  There  were  no  negative 
votes  on  the  contract.  The  court  said  at  page  1088: 

"Five  of  the  six  members  of  the  school  board 
were  present  and  by  their  presence  constituted 
a quorum,  and  it  became  and  was  the  duty  of 
each  and  every  member  to  vote  for  or  against 
any  preposition  which  was  presented  to  them. 


The  Court,  in  effect,  held  the  members  could  not  remain  silent  when 
presented  with  a resolution  requiring  a vote.  By  the  same  reasoning, 
they  could  not  destroy  a quorum  by  leaving  the  meeting  for  the  pur- 
pose of  preventing  a vote. 

In  a previous  opinion  from  this  office  issued  to  Honorable 
Lawrence  F.  Gepford,  Prosecuting  Attorney,  Jackson  County,  Kansas 
City,  Missouri,  it  was  concluded  that  school  board  members  who  left 
a meeting  to  destroy  a quorum  did  not  thereby  destroy  the  quorum. 

An  opinion  was  requested  as  to  the  situation  where  two  members  of 
a six  man  board  left  the  meeting  to  avoid  voting  for  a replacement 
for  a member  who  had  just  resigned.  The  three  remaining  members 
then  voted  for  a replacement.  Our  opinion  said  at  page  16: 

"The  action  of  Mr.  McGovern  and  Mr.  Dunn  in 
withdrawing  from  the  meeting  must  be  considered 
to  be  arbitrary  because  it  is  an  attempt  by  a 
minority  (two  members)  to  prevent  a quorum  and 
thus  to  thwart  the  action  of  a majority  (three 
members).  Since  each  and  every  member  has  a 
duty  to  vote  for  or  against  any  proposition  which 
is  presented  to  them  (Bonsack  & Pearce  v.  School 
Dist.  of  Marceline,  supra),  there  can  be  no 
good  reason  for  the  precipitous  withdrawal  of 
Mr.  McGovern  and  Mr.  Dunn  after  the  motion  was 
made  and  seconded  and  before  a vote  was  called 
thereon.  Unlike  the  Gaskins  case,  supra,  no 
vote  had  been  taken  before  Mr.  McGovern  and  Mr. 

Dunn  withdrew.  Their  action  cannot  be  justi- 
fied when  it  is  for  the  sole  purpose  of  defeat- 
ing a quorum.  Under  these  specific  facts  Mr. 

McGovern  and  Mr.  Dunn  must  be  considered  to 
be  present  for  the  determination  of  the  ex- 
istence of  a quorum  at  the  vote  on  the  proposi- 
tion which  was  submitted  to  them,  even  though 
they  had  actually  left  the  room  at  the  time  the 
vote  was  taken." 

Under  our  opinion  above,  there  was  a quorum  for  the  vote  on  the  re- 
solution involved  here. 
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The  problem,  t =n,  is  one  of  ascertaining  whether  the  vote  by 
the  three  aldermen  who  remained  in  the  meeting  was  sufficient  to 
adopt  the  resolution.  It  should  be  noted  first  that  a resolution 
is  not  an  ordinance  and  therefore  the  requirements  of  Section  79. 

130,  RSMo  1959,  n-  int  apply.  City  of  Salisbury  v.  Nagel,  *>20  S.W.2d 
37,  42  (K.C.  App.  67 ) . 

There  appear  to  be  no  special  req  Irementr.  or  formalities  in 
the  statutes  or  ord  ances  for  the  pas. .age  01  e resolution.  In  de- 
scribing a resolution,  the  court  in  Julian  v.  The  Mayor.  Councilmen 
and  Citizens  of  the  City  of  Liberty,  3 M S.W.2d  864,  86/  (Mo.  1965 ) 
said,  TrI  ! TH  ! . A-  resolution  is  not  a law,  and  in  substance  there 
is  no  difference  between  a resolution,  order,  and  motion.'.  . ." 
Roberts  Rules  of  Order,  which,  as  we  noted  above,  was  adopted  by  the 
Board  of  Aldermen  of  Frontenac,  provides  the  requirements  for  pas- 
sage of  motions  at  page  202: 

"Any  legitimate  motion  . . . requires  for  its 
adoption  only  a majority;  that  is,  more  than 
half  of  the  votes  cast,  ignoring  blanks,  at  a 
legal  meeting  where  a quorum  is  present,  un- 
less a larger  vote  for  its  adoption  is  required 
by  the  rules  of  the  assembly."  (emphasis  added) 

Under  this  rule  the  resolution  was  legally  passed  because  only  three 
votes  were  cast  and  two  favorable  votes  would  have  been  sufficient 
to  pass  the  resolution. 


CONCLUSION 


Therefore,  it  is  the  conclusion  of  this  office  that  a legal 
quorum  of  the  Board  of  Aldermen  of  the  City  of  Frontenac  a fourth 
class  city  was  not  destroyed  when  three  aldermen  left  a special 
meeting  of  the  Board  of  Aldermen  with  the  purpose  of  preventing  a 
vote  on  a resolution,  and  that  the  resolution,  which  received  more 
than  a majority  of  the  votes  cast,  was  legally  adopted. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Alfred  C.  Sikes. 

Yours  very^«fr*uly, 

JOHN  C.  DANFORTH 

Attorney  General 
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CITIES,  TOWNS  AND  VILLAGES:  (1)  A jury  in  a municipal  court  in 

POLICE  COURTS:  a fourth  class  city  in  a second  class 

MUNICIPAL  COURTS:  county  should  be  selected  as  pro- 

vided in  Chapter  499>  RSMo,  when  no 
written  request  has  been  made  by  a magistrate  as  provided  for  under 
Section  495. 040,  RSMo  Supp.  1967.  (2)  The  number  of  jurors  for 

a jury  in  a municipal  court  in  a fourth  class  city  is  to  be  deter- 
mined as  provided  for  under  Section  543.210,  RSMo. 


OPINION  NO.  333 


November  18,  1969 


Honorable  P.  Wayne  Kuhlman 
Assistant  Prosecuting  Attorney 
Clay  County  Courthouse 
Liberty,  Missouri  64068 

Dear  Mr.  Kuhlman: 

This  is  in  response  to  your  request  for  an  opinion  from 
this  office  in  part  as  follows: 


'I  would  appreciate  receiving  an  opinion 
from  your  office  setting  forth  the  proper 
procedure  for  the  selection  of  a jury 
panel  for  the  police  court  of  the  City  of 
Pleasant  Valley,  Missouri." 

We  understand  from  the  correspondence  which  you  enclosed 
with  your  opinion  request  and  from  information  furnished  us  by 
Clifford  G.  Hall,  Circuit  Clerk,  Clay  County,  that  Clay  County 
has  two  magistrate  courts  --  Division  No.  1 which  has  juris- 
diction over  the  eastern  part  of  Clay  County,  and  Division  No.  2 
which  has  jurisdiction  over  the  western  part  of  said  county. 

We  also  understand  that  no  written  request  has  been  made  in  the 
past  by  either  magistrate  with  the  Jury  Commission  Board  of  Clay 
County  for  it  to  select  the  jurors  in  magistrate  court  cases. 

Pleasant  Valley  is  a fourth  class  city  located  in  Clay  County 
which  is  a second  class  county. 

Section  98.550,  RSMo,  provides  that  when  any  person  shall  be 
arrested  in  a fourth  class  city  for  the  violation  of  a city  ordi- 
nance it  shall  be  the  duty  of  the  mayor  or  police  judge  to  hear 
and  determine  forthwith  the  complaint  alleged  against  the  defen- 
dant, unless  for  good  cause  the  trial  be  postponed,  and  that 
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Honorable  P.  Wayne  Kuhlman 


"defendants  shall  be  entitled  to  trials  by  jury,  as  in  prosecu- 
tion before  magistrates." 

Chapter  495,  RSMo,  provides  for  the  selection  of  juries  in 
second  class  counties.  Section  495-040,  Missouri  Supplement, 
provides  that  petit  juries  for  the  circuit  court  "and  for  any 
magistrate  court  having  jurisdiction  in  such  county  where  the 
magistrate  files  written  requests  with  the  Jury  Commission  Board 
shall  be  selected  as  provided  in  Sections  495. 040  to  495-190. 

Chapter  499>  RSMo,  provides  for  the  selection  of  jurors  for 
.magistrate  courts.  Section  499.010,  RSMo,  provides: 

"At  least  once  each  year  on  or  before  the 
first  day  of  May,  the  board  of  jury  com- 
missioners shall  select  names  of  not  less 
than  four  hundred  persons  having  all  of 
the  qualifications  of  jurors;  and  in  select- 
ing such  names  the  board  shall  select  such 
number  of  persons  from  each  township  as 
the  population  of  such  townships  bear  to 
the  population  of  the  entire  county.  No 
person  shall  be  selected  who  has  served 
on  any  grand,  petit  or  magistrate  jury 
within  one  year  from  the  time  of  making 
the  selection.  The  names  and  addresses 
of  the  persons  selected  from  each  township 
shall  be  written  on  separate  slips  of  paper 
of  the  same  kind  and  size  and  placed  in  a 
box  with  a sliding  lid  and  thoroughly  mixed." 

It  is  the  opinion  of  this  office  that  under  Section  4^5 . 040, 
Missouri  Supplement,  unless  the  magistrate  files  a written  request 
with  the  Jury  Commission  Board  for  juries  in  his  court  to  be  se- 
lected by  the  Jury  Commission  Board  in  a second  class  county. 
Chapter  4-95,  RSMo,  does  not  apply  and  all  juries  before  such  magis- 
trate court  shall  be  selected  as  provided  for  under  Chapter  499. 

Supreme  Court  Rule  37  governs  the  practice  and  procedure  of 
all  cases  in  all  municipal  courts.  Supreme  Court  Rule  37-53  pro- 
vides in  part: 

"(b)  Where  the  trial  by  jury  is  authorized 
by  law  and  the  defendant  or  his  attorney 
requests,  a jury  shall  be  selected  in  the 
manner  provided  for  the  selection  of  juries 
in  misdemeanor  cases  tried  in  magistrate 
courts,  except  as  otherwise  provided  by 
law.  The  jury  so  selected  shall  determine 
the  facts  and  render  a verdict." 
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Although  violations  of  a city  ordinance  are  not  crimes  but 
are  civil  proceedings,  it  is  our  opinion  that  under  Section  98.550, 
RSMo,  and  Supreme  Court  Rule  37-53>  Subdivision  (b),  supra,  a jury 
in  a municipal  court  is  to  be  selected  as  provided  for  the  selection 
of  juries  in  misdemeanor  cases  in  a magistrate  court. 

Chapter  5^3>  RSMo,  governs  the  proceedings  before  magistrate 
courts  in  misdemeanor  cases.  Section  543*210,  RSMo,  provides  that 
all  jury  trials  before  a magistrate  shall  be  by  a jury  of  twelve 
persons  unless  a less  number  shall  be  agreed  upon,  but  not  less 
than  six. 

It  is  the  opinion  of  this  office  that  Section  543.210,  RSMo, 
determines  the  number  of  jurors  to  be  selected  for  the  trial  of  a 
defendant  charged  with  the  violation  of  a city  ordinance  in  a fourth 
class  city. 


CONCLUSION 


It  is  the  opinion  of  this  office  that: 

(1)  A jury  in  a municipal  court  in  a fourth  class  city  in  a 
second  class  county  should  be  selected  as  provided  in  Chapter  499, 
RSMo,  when  no  written  request  has  been  made  by  a magistrate  as 
provided  for  under  Section  495.040,  RSMo  Supp.  1967. 

(2)  The  number  of  jurors  for  a jury  in  a municipal  court 

in  a fourth  class  city  is  to  be  determined  as  provided  for  under 
Section  543.210,  RSMo. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant  Moody  Mansur. 

Yours  very  truly, 


JOHN  C.  DANFORTH 
Attorney  General 
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CONSTITUTIONAL  LAW: 
STATE  COLLEGES: 
SCHOOL : 


October 


A state  college  or  university  does 
not  violate  constitutional  provi- 
sions by  giving  credit  for  course 
taught  by  representative  of  relig- 
ious denomination,  so  long  as  uni- 
versity premises  or  facilities  are 
not  used. 

6,  1969 


OPINION  110.  337 

/' 


Honorable  Thomas  D.  Graham 
State  Representative 
122nd  District 
312  East  Capitol  Avenue 
Jefferson  City,  Missouri  65IOI 

Dear  Representative  Graham: 

This  official  opinion  is  issued  in  response  to  your  request  in  which  you  ask 
for  an  opinion  on  certain  questions  relating  to  the  constitutionality  of  provisions 
for  religious  instruction  in  state  colleges  and  un'versities. 

You  present  the  following  three  situations: 

1.  A denomination  maintains  facilities  adjacent  to  a state  col- 
lege at  which  it  teaches  bible  and  religious  courses.  The  teachers 
are  employed  by  and  answerable  to  the  employing  denomination.  The  col- 
lege will  give  academic  credit  for  the  course  if  it  approves  of  the  sub- 
ject matter  and  the  instructor. 

2.  The  situation  is  the  same  as  in  (l),  but  the  institution  per- 
mits the  use  of  its  classrooms  for  purposes  of  instruction. 

3.  Same  situation  as  in  (2),  except  that  the  course  is  sponsored 
and  the  instructors  are  employed  by  an  interdenominational  body  rather 
than  by  a single  denomination. 
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We  are  of  the  opinion  that  situation  (l)  presents  no  constitutional  infirm- 
ities, but  that  the  use  of  classrooms  and  facilities  is  of  very  doubtful  validity 
under  the  applicable  state  and  federal  constitutional  provisions.  In  this  regard 
we  see  no  basis  for  distinguishing  between  a single  denomination  and  a use  by  an 
interdenominational  group. 


The  applicable  constitutional  provisions  are  as  follows: 

a.  The  First  Amendment  to  the  Constitution  of  the  United 
States,  providing  that  no  law  may  be  enacted  "respecting  the  es- 
tablishment of  religion,  or  prohibiting  the  free  exercise  there- 
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b.  Missouri  Constitution,  Article  I,  Section  5>  providing  as 
follows : 

"That  all  men  have  a natural  and  indefeasible  right 
to  worship  Almighty  God  according  to  the  dictates  of  their 
own  consciences;  that  no  human  authority  can  control  or 
interfere  with  the  rights  of  conscience;  ..." 

c.  Missouri  Constitution,  Article  I,  Section  6,  providing  as 
follows : 

"That  no  person  can  be  compelled  to  erect,  support 
or  attend  any  place  or  system  of  worship,  or  to  maintain 
or  support  any  priest,  minister,  preacher  or  teacher  of 
any  sect,  church,  creed  or  denomination  of  religion;.  . 

d.  Missouri  Constitution,  Article  I,  Section  7,  providing  as 
follows : 


"That  no  money  shall  ever  be  taken  from  the  public 
treasury,  directly  or  indirectly,  in  aid  of  any  church, 
sect  or  denomination  of  religion,  or  in  aid  of  any  priest, 
preacher,  minister  or  teacher  thereof,  as  such;  and  that 
no  preference  shall  be  given  to  nor  any  discrimination  made 
against  any  church,  sect  or  creed  of  religion,  or  any  form 
of  religious  faith  or  worship." 

e.  Missouri  Constitution,  Article  IX,  Section  6,  providing 
that  the  income  of  the  seminary  fund, 

".  . .3hall  be  faithfully  appropriated  for  mainten- 
ance of  the  state  university,  and  for  no  other  uses  or 
purposes  whatsoever." 

f.  Missouri  Constitution,  Article  IX,  Section  8,  specifies  that 
no  appropriations  may  be  made, 

. .in  aid  of  any  religious  creed,  church  or  sec- 
tarian . . . denomination  whatever;  ..." 


We  assume  that  the  courses  you  refer  to  are  taught  in  a manner  consistent 
with  the  dogma  of  the  sponsoring  denomination.  We  also  assume  that  the  college 
or  university  authorities  examine  the  courses  and  the  credentials  of  the  instru- 
ctors only  for  the  purpose  of  satisfying  themselves  that  the  courses  have  suffi- 
cient intellectual  content  to  be  acceptable  for  college  credit.  It,  of  course, 
would  be  necessary  that  the  authorities  show  no  discrimination  against  any  denom- 
ination or  sect  offering  a course.  We  also  assume  that  the  courses  present  aca- 
demic instruction  and  that  they  are  not  ceremonial  observances  or  worship  services  - 

The  giving  of  academic  credit  is  a matter  for  the  discretion  of  the  college 
authorities.  Prior  opinions  of  this  office  express  the  opinion  that  there  is  no 
general  inhibition  of  instruction  in  z'eligion  in  state  colleges  and  universities. 
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(See  Opinion  No.  157,  6-25-63  and  Opinion  No.  313-1968,  enclosed.)  Those  opinions 
indicated  certain  restrictions  when  the  courses  are  taught  by  members  of  the  col- 
lege faculty.  In  your  first  example,  however,  it  would  appear  that  there  .i.s  so 
expenditure  of  public  funds  and  no  use  of  public  facilities.  \Jc  see  no  reason 
why  colleges  and  universities  could  not  give  credit  for  such  instruction,  if 
they  in  their  Judgment  feel  that  the  courses  have  sufficient  academic  content 
to  Justify  the  granting  of  credit.  Me  perceive  no  reason  vhy  a college  could 
not  permit  the  transfer  of  credits  earned  in  a theological  seminary,  or  give  cre- 
dit for  an  independent  study  project  which  deals  with  a purely  religious  subject. 
The  mere  granting  of  credit  docs  not  amount  to  the  establishment  of  rcligi.  r.  )r 
to  a prohibited  form  of  aid,  within  the  meaning  of  the  applicable  constitute  wr.l 
prev' s i ons . 

The  cases  of  Engel  v.  Vitale,  370  US  421,  8 L.  ed.  2d  601,  82  SC  1201,  (1962) 
and  Abingdon  Township  v.  Schemp,  374  US  203,  10  L.  ed.  2d  844,  83  30  1560,  (1963) 
are  not  in  point  on  the  cue st ion  of  granting  academic  credit.  The  former  involved 
the  validity  of  a simple  "interdenomonational"  prayer,  and  the  latter  of  prayer 
and  "ceremonial  bible  reading,"  in  public  school  classrooms.  In  both  cases  the 
student  was  presented  with  the  choice  of  participating  in  the  exercise  or  of 
malting  a conspicuous  withdrawal . Me  understand  from  your  inquiry  that  the  courses 
presented  by  the  denominational  instructors  would  be  purely  elective.  The  Court 
in  the  Abingdon  case,  moreover,  drew  a clear  distinction  between  religious  obser- 
vance and  teaching  about  religion. 

Nor  would  the  religious  instruction  at  denominational  expense  offend  against 
the  holdings  in  Harfst  v.  Hoegen,*  349  Mo.  808,  I63  S17  2d  609  (1942)  and  Aerghorn 
v.  Reorganized  School  District  No.  8,  364  Mo.  121,  209  SM  2d  573  (1953).  These 
cases  involved  the  operation  of  public  school  facilities  in  accordance  with  the 
interests  of  a particular  denomination.  Nothing  of  this  sort  is  presented  by 
your  example . 

In  your  second  and  third  inquiries,  however,  another  question  is  presented. 
Tais  is  whether  a state  college  or  university  may  permit  the  use  of  its  classrooms 
for  religious  instruction  by  instructors  selected  by  religious  denominations.  Me 
gather  that  this  connotes  a regular  use  through  a school  term  or  school  year,  and 
therefore,  we  do  not  have  to  consider  the  validity  of  isolated  or  occasional  use 
of  school  facilities  by  religious  groups.  Me  feel  that  the  regular  use  of  class- 
rooms in  this  way  constitutes  a degree  of  aid  which  is  inconsistent  with  the  state 
constitutional  provisions  and  quite  possibly  with  the  federal  also. 

The  federal  case  of  Illinois  ex.  rel  McCollum  v.  Board  of  Education  of  School 
District  No.  71,  333  US  203,  92  L.  ed.  2d  649,  68  SC  46l,  (1943)  my  be  read  in 
such  a way  as  to  indicate  that  any  U3e  of  public  classrooms  for  religious  teach- 
ing is  prohibited  by  the  First  Amendment.  That  case  invalidated  a "released 
tine"  program  by  means  of  which  public  school  pupils  were  directed  to  sessions 
conducted  in  public  school  classrooms  by  such  denominations  as  chose  to  sponsor 
instruction.  The  Court  also  emphasized  the  use  of  the  school's  compulsory  at- 
tendance machinery  as  a ground  for  invalidating  the  plan,  so  that  the  opinion 
does  not  necessarily  turn  on  the  use  of  classrooms . 

The  point  does  not  have  to  be  concluded  ‘with  the  federal  cases,  however,  for 
the  Missouri  constitutional  provisions  are  very  broad  and  the  courts  haw  construed 
them  strictly  against  aid  to  religion  in  any  form.  See  Harfst  v.  Hoegen,  supra , 


- 3 - 


Honorable  Thoms  D.  Graham 


Berghorn  v.  Reorganized  School  District  No.  8,  supra,  McVey  v.  Hawkins,  3 Gh  Mo. 
hh,  258  SW  2d  927  (1953);  holding  that  transportation  of  private  school  pupils 
was  not  a proper  use  of  funds  designated  for  the  purpose  of  maintaining  free  pub- 
lic schools;  Special  District  for  the  Education  and  Training  of  Handicapped  Child- 
ren of  St.  Louis  County,  Missouri,  v.  Hubert  Wheeler,  Ji0o  SW  2d  60  (1966),  holding 
that  public  school  funds  my  not  be  used  for  the  purpose  of  providing  sped  ...1 
classes  in  private  school  buildings. 

There  is  no  doubt  that  the  regular  use  of  a classroom  is  an  item  of  value, 
and  that  the  permission  for  ouch  use  constitutes  the  giving  of  a thing  of  value. 

Tli is  is  so  even  though  it  may  be  argued  that  the  state  enjoys  a net  saving  if 
religious  denominations  contribute  teaching  services  which  would  otherwise  be 
the  responsibility  of  the  college  or  university.  When  public  money  is  appropri- 
ated to  provide  and  maintain  buildings,  the  use  of  the  buildings  by  religious 
teachers  would  appear  to  be  an  indirect  use  of  public  funds  for  religious  pur- 
poses within  the  meaning  of  .Article  I,  Section  7 • at  the  very  least  it  must  be 
said  that  such  a use  of  public  classrooms  would  be  subject  to  challenge  under 
the  provisions  of  the  federal  and  state  constitutions. 

There  is  no  basis  for  distinguishing  between  "denominational"  end  "interde- 
nominational" instruction.  This  is  clear  from  Engel  v.  Vitale  and  Abingdon  Town- 
ship v.  Schemp,  supra . Those  cases  stand  for  the  proposition  that  aid  to  religion 
in  general  or  preference  to  religion  as  against  non-religion,  is  within  the  con- 
stitutional inhibition.  See  also  Illinois  ex.  rel  McCollum  v.  Board  of  Education, 
supra . 


CONCLUSION 


1.  There  is  no  constitutional  violation  if  a state  college  or  university  gives 
academic  credit  for  a course  in  religious  instruction,  presented  by  teachers  se- 
lected by  a religious  denomination,  in  facilities  maintained  by  the  denomination, 
with  the  college  or  university  having  the  right  to  approve  the  credentials  of  the 
teacher  and  the  subject  matter  of  the  course  as  a condition  of  giving  credit. 

2.  The  use  of  state  college  or  university  classrooms  for  such  a course  in  de- 
nominational religious  instruction,  on  a regular  and  continuing  basis,  constitutes 
an  aid  to  religion,  and  the  indirect  use  of  public  funds  in  aid  thereof,  within  the 
meaning  of  Article  I,  Section  7 of  the  Missouri  Constitution. 

3.  With  regard  to  conclusion  #2,  it  makes  no  difference  whether  the  course  is 
presented  by  a single  denomination  or  by  an  interdenominational  association. 


The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  ray  Special 
Assistant,  Charles  B.  Blackmar. 


Yours  very  tpElv , 

JOHN  C.  DANFORTH 
Attorney  General 


Enel.  No.  313,  11-21-68,  Curtis 

No.  157,  6-25-63,  Trayvick 


OPINION  LETTER  NO.  339 


Honorable  Janes  C.  Kirkpatrick 
Secretary  of  State 
State  of  Missouri 
Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Kirkpatrick: 

Pursuant  to  your  request  of  July  16,  1969,  and 
pursuant  to  the  directive  found  in  Section  125. 030,  RSMo 
1959*  I submit  the  following  ballot  title  for  Conference 
Committee  Substitute  for  Senate  Joint  Resolution  Number 
3,  of  the  75th  General  AssembLy: 

Increases  maximum  tax  rates  which  can 
be  levied  by  city  and  town  school  dis- 
tricts and  by  counties  with  valuation 
of  less  than  $1,200,000,000.00  without 
vote . 


FILED 

3*? 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


Answer  fry  letter 


FILED 

3+°\ 


OriMIOX  L&TTUt  f<0.  340 


Honorable  Jab.cs  C.  Kirkpatrick 
Secretary  of  :;tat«  of  Missouri 
Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  sea rotary  Klrapatrioai 

Pursuant  to  y^ur  request  of  July  16,  1969,  end  pursuant 
to  the  directive  found  in  ’action  lP5.t'3^i  RSHo  1959*  I hereby 
submit  a recommended  ballot  title  far  Senate  Substitute  far 
House  Joint  fcesoluticn  ffumber  4,  an  eKcndnent  to  Article  X 
of  the  Constitution  substituting,  thereto  a section  to  be  *nown 
as  iiection  11  (3). 

Provides  tax  rate  in  echool  district  not 
proposing  higher  rate  shall  be  lest  tax 
rate  approved;  in  districts  where  proposed 
higher  rate  is  defeated  by  voters,  rate 
regains  last  tax  rate  approved  but  school 
board  *»ay  resubmit  higher  or  lower  tar 
rate:  in  district  where  proposed  lower 
rate  Is  defeated,  tax  rate  does  not  revert 
to  last  approved  rate  but  eay  be  resub- 
nit ted  to  vote. 


Tours  vary  truly. 


JOHIf  C.  DAM  FORTH 

Attorney  General 


Answer  by  letter-Blackmar 


OPINION  LETTER  NO.  3^1 


Honorable  James  C.  Kirkpatrick 
Secretary  of  State 
State  of  Missouri 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Kirkpatrick: 

Pursuant  to  your  request  of  July  16,  19&9>  ahd  pursuant 
to  the  directive  found  in  Section  125. 030,  RSMo  1959*  I sub- 
mit the  following  ballot  title  for  Senate  Joint  Resolution  No. 
9,  75th  General  Assembly: 

Authorizes  State  Highway  Commission  to  con- 
struct and  operate  toll  roads;  provides  state 
revenue  derived  from  highway  users  can  be 
used  to  guarantee  toll  road  bonds. 

Yours  very  truly. 


FILED 


JOHN  C.  DANFORTH 
Attorney  General 


OPINION  LETTER  HO.  342 


Honorable  Janes  C.  Kirkpatrick 

Secretary  of  State 

State  of  Missouri 

Capitol  Building 

Jefferson  City,  Missouri  65IQI 

Bear  Mr.  Kirkpatrick: 

Pursuant  to  your  request  of  July  1(3,  1969,  and  pursuant  to  the 
directive  found  in  Section  125.030,  RSMo  1959,  I submit  the  following 
ballot  title  far  Senate  Joint  Resolution  Ho.  12,  75th  General  Assem- 
bly: 


Would  allow  citizens  of  a charter  county  to  determine 
what  services  shall  be  supplied  to  their  incorporated  and 
unincorporated  areas  by  local  and  county  governments . 

Yours  very  truly. 


JOHN  C.  DAHfORXH 
Attorney  General 


CEB:  mlz 


OPINION  LETTER  No.  3^3 


Honorable  Janes  C.  Kirkpatrick 
Secretary  of  State 
Capitol  Building 
Jefferson  City,  Missouri  63101 

Dear  jlr.  Kirkpatrick! 

Pursuant  to  your  request  of  July  16,  1969#  and  pursuant 
to  the  direction  found  in  Section  125.030,  RSMo , I submit 
the  following  ballot  title  for  Senate  Joint  Resolution  No. 

13 , 75th  General  Assembly: 

Provides  annual  legislative  sessions, 
prohibits  secret  final  vote  on  bills, 
resolutions,  confirmations j reconvenes 
legislature  to  consider  bills  returned 
by  governor;  ^ay  provide  more  legisla- 
tive employees. 


Very  truly  yours, 


JOHN  C.  DANFORTH 
Attorney  General 


Honorable  James  C.  Kirkpatrick 

Secretary  of  State 

State  of  Missouri 

Capitol  Building 

Jefferson  City,  Missouri  65101 

OPINION  LETTER  NO.  344 

Answered  by  letter  - Bartlett 

Dear  Mr.  Kirkpatrick: 

Pursuant  to  your  request  of  July  16,  1969  and  pursuant 
to  the  directive  found  in  Section  125.030  RSMo  1959,  I submit 
the  following  ballot  title  in  relation  to  the  above  subject: 

Provides  for  a Court  of  Appeals  consisting 
of  districts  in  place  of  the  present  Courts 
of  Appeal;  alters  the  exclusive  jurisdiction 
of  the  Supreme  Court  of  Missouri;  authorises 
the  Supreme  Court  of  Missouri  to  appoint  an 
administrator  to  aid  in  the  administration 
of  the  courts;  creates  a commission  on  judi- 
cial retirement,  removal  and  discipline;  adds 
a provision  for  mandatory  retirement  at  age 
seventy  of  all  judges  appointed  under  the 
provisions  of  Sections  29(a)  - (g)  of  Article 


Yery  truly  yours. 


JOHN  C.  nANPORPH 
Attorney  General 


CONFLICTS  OF  INTEREST: 
SCHOOLS : 


A resident  of  one  school  district 
who  is  employed  as  a full  time 
teacher  In  another  school  district 
can  serve  in  the  position  of 
school  board  member  in  the 
district  in  which  he  resides 
without  violating  the  provisions 
of  the  Conflict  of  Interest  Law, 
Sections  105.450  to  105.495, 

RSMo  Supp.  1967. 


September  2,  19^9 


Honorable  Carl  D.  Gum 
Prosecuting  Attorney 
Cass  County  Courthouse 
Harrisonville , Missouri 

Dear  Mr.  Gum: 

This  letter  is  In  response  to  your  request  for  an  opinion 
on  the  following  question: 

"Can  a resident  of  one  School  District,  who 
is  employed  as  a f\ill  time  teacher  in  another 
School  District,  serve  in  the  position  of 
school  board  member  in  the  district  in  which 
he  resides  without  violating  the  provisions 
of  the  Missouri  Conflicts  of  Law  Statute,  MoRS 
105.450  through  .495." 

Section  105.450,  RSMo  Supp.  1967*  provides: 

"Definitions . --  As  used  in  sections  105.450 
to  105.495,  unless  the  context  clearly  re- 
quires otherwise,  the  following  terms  have  the 
meanings  indicated: 

(l)  'Agency 1 , any  department,  office,  board, 
commission,  bureau,  institution  or  any  other 
agency,  except  the  legislative  and  Judicial 
branches,  of  the  state  or  any  political  sub- 
division thereof  including  counties,  cities, 
towns,  villages,  school,  road,  drainage,  sewer, 
levee  and  other  special  purpose  districts; 
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(2)  lBuslness  entity1,  a corporation,  as- 
sociation, firm,  partnership,  proprietor- 
ship, or  business  entity  of  any  kind  or 
character; " 

Section  105. ^490 j RSMo  Supp.  1967*  provides: 

"Private  Interests  of  state  officers  and 
employees  not  to  conflict  with  public  in- 
terests — penalties.  — 1.  No  officer  or 
employee  of  an  agency  shall  transact  any 
business  in  his  official  capacity  with  any 
business  entity  of  which  he  is  an  officer, 
agent  or  member  or  in  which  he  owns  a sub- 
stantial interest;  nor  shall  he  make  any 
personal  Investments  in  any  enterprise 
which  will  create  a substantial  conflict 
between  his  private  interest  and  the  pub- 
lic interest;  nor  shall  he  or  any  firm  or 
business  entity  of  which  he  is  an  officer, 
agent  or  member,  or  the  owner  of  substan- 
tial interest,  sell  any  goods  or  services 
to  any  business  entity  which  is  licensed 
by  or  regulated  in  any  manner  by  the  agency 
in  which  the  officer  or  employee  serves. 

2.  Any  person  who  violates  the  provisions 
of  this  section  shall  be  adjudged  guilty 
of  a misdemeanor,  and  upon  conviction  shall 
be  punished  by  a fine  of  not  more  than  five 
hundred  dollars  or  by  confinement  for  not 
more  than  one  year,  or  both." 

Section  105.495*  RSMo  Supp.  1967,  provides: 

"State  officers  and  employees  not  to  deal 
with  certain  persons  and  entitles  — penal- 
ties . — No  officer  or  employee  of  an  agency 
shall  enter  into  any  private  business  trans- 
action with  any  person  or  entity  that  has  a 
matter  pending  or  to  be  pending  upon  which 
the  officer  or  employee  is  or  will  be  called 
upon  to  render  a decision  or  pass  Judgment. 

If  any  officer  or  employee  is  already  engaged 
in  the  business  transaction  at  the  time  that 
a matter  arises,  he  shall  be  disqualified  from 
rendering  any  decision  or  passing  any  Judgment 
upon  the  same.  Any  person  who  violates  the 
provisions  of  this  section  shall  be  guilty  of 
a misdemeanor,  and  upon  conviction  shall  be 
punished  by  a fine  of  not  more  than  five  hun- 
dred dollars  or  confinement  for  not  more  than 
one  year,  or  both." 
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None  of  these  sections  prevent  a person  who  may  have  a 
potential  conflict  of  Interest  from  holding  public  office. 

V.'hat  these  sections  do  prevent  Is  a person  with  such  a poten- 
tial or  actual  conflict  of  Interest  from  "Transacting  business 
with  the  agencies  or  entitles  where  that  conflict  of  interest 
may  arise.  A person  with  a possible  conflict,  as  described 
In  the  statutes,  cannot  take  part  in  "business  transactions" 
concerning  the  entitles  or  agencies  of  which  he  is  an  "officer 
employee,  agent,  or  member".  However,  nothing  in  the  statutes 
bars  that  individual  from  being  associated  with  those  entities 
or  agencies  which  might  give  rise  to  a conflict  of  interest. 
Therefore,  nothing  in  the  Regulation  of  Conflicts  of  Interest 
and  Lobbying  Law  prevents  a person  who  teaches  in  one  school 
district  from  being  a board  member  in  another  school  district. 

There  are,  of  course,  possibilities  of  conflicts  of  in- 
terest that  could  arise  from  the  above  facts.  However,  this 
office  could  not  express  an  opinion  on  those  matters  unless 
supplied  with  a specific  fact  situation.  Examples  of  this 
can  be  seen  in  the  Opinions  of  the  Attorney  General,  No.  26, 
Sloan,  3/3/66;  No.  428,  Lawson,  12/1/66;  and  No.  188,  Downs, 
10/3/68,  attached  to  this  opinion  for  your  information. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a resident  of  one 
school  district  who  is  employed  as  a full  time  teacher  in 
another  school  district  can  serve  in  the  position  of  school 
board  member  in  the  district  in  which  he  resides  without 
violating  the  provisions  of  the  Conflict  of  Interest  Law, 
Sections  105-450  to  105-495,  RSMo  Supp.  1967. 

Very  truly  yours, 

JOHN  C.  DANFORTH 

Attorney  General 


Enclosures : 

Op.  No.  26,  Sloan,  3/3/66 
Op.  No.  428,  Lawson,  12 A/66 
Op.  No.  188,  Downs,  10/3/68 


August  2 9,  1969 


OPINION  LETTER  NO.  3^6 


Mr.  George  J.  Eckmann,  Counsel 
Division  of  Insurance 
Jefferson  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Eckmann: 

This  letter  is  in  response  to  your  request  for  an  opinion  as 
to  whether  the  "Advance  Deposit  Plan"  of  Community  Blood  Bank  of 
the  Kansas  City  Area,  Inc.,  as  described  in  a brochure  entitled 
"Blood  Is  Life"  and  the  donor  pledge  enrollment  card,  copies,  both 
of  which,  you  have  provided  this  office,  constitutes  a contract  of 
insurance  subject  to  the  provisions  of  Section  375,310,  RSMo  1959, 
providing  in  part,  as  follows: 

"Any  association  of  individuals,  and  any 
corporation  transacting  in  this  state  any 
insurance  business,  without  being  authorized 
by  the  superintendent  of  the  insurance  divi- 
sion of  this  state  so  to  do,  or  after  the  au- 
thority so  to  do  has  been  suspended,  revoked, 
or  has  expired,  shall  be  liable  to  a penalty 
of  two  hundred  and  fifty  dollars  for  each  of- 
fense, * * •" 

According  to  the  brochure,  the  plan  is  activated  by  the  receipt 
of  a donor  pledge  enrollment  card.  The  donor  is  to  donate  within 
thirty  days,  when  called  upon,  or  to  provide  an  alternate  donor  in 
the  event  he  is  unable,  due  to  physical  or  other  reasons,  to  donate 
when  called.  The  donor  is  to  keep  the  Community  Blood  Bank  informed 
of  all  changes  in  address  and  telephone  number  and  is  to  notify  the 
Community  Blood  Bank  within  thirty  days  following  any  transfusion. 


The  "Advance  Deposit  Plan"  consists  of  either  a family  plan, 
which  provides  blood  replacement  credit  for  the  donor,  his  spouse. 


Mr.  George  J.  Eckmann 


and  unmarried  children  under  21  years  of  age,  or  the  benefit  group 
plan,  which  provides  blood  replacement  credit  for  four  designated 
persons  listed  by  the  donor  at  the  time  of  the  application.  Members 
of  the  plan  are  entitled  to  "unlimited  blood  replacement  credit,  to 
eliminate  responsibility  (non-replacement)  fee  for  blood  used  in 
transfusion."  (Emphasis  in  original).  The  benefits  apply  in  hospitals 
serviced  by  the  Community  Blood  Bank  or  which  are  participants  in 
the  American  Association  of  Blood  Banks  Clearing  House  Program, 
including  American  Red  Cross  banks.  It  is  represented  that  this 
includes  most  hospitals  In  the  United  States.  Benefits  may  be  ob- 
tained immediately  following  activation  of  the  plan  when  blood  is 
required  for  transfusions  in  cases  of  accidental  injury  or  for  ex- 
pectant mothers  and  newborn  children.  Other  benefits  apply  following 
sixty  days  from  the  date  the  plan  is  activated. 

The  plan  is  subject  to  a number  of  conditions.  Membership 
is  nontransferrable . Benefits  do  not  apply  for  treatment  of  any 
condition  that  has  required  transfusion  during  the  twelve  month 
period  preceding  the  effective  date  of  membership,  nor  do  they  ap- 
ply for  any  of  the  following  diseases  which  are  known  by  member  or 
beneficiary  to  exist  as  of  the  date  of  Issuance  of  membership:  hemo- 
philia, leukemia,  malignant  neoplasm,  blood  dyscrasia,  ulcers,  ac- 
tive tuberculosis,  or  heart  defects.  Benefits  do  not  include  any 
blood  bank  service  fee,  processing  fee  or  participation  fee,  hos- 
pital laboratory  charge  or  fees  for  services  rendered  In  connection 
with  the  infusion  of  blood.  Substitution  of  persons  convered  under 
the  benefit  group  plan  may  be  made  only  on  the  anniversary  date  of 
the  enrollment,  and  newly  added  beneficiaries  are  subject  to  all 
conditions.  Membership  may  be  terminated  or  transferred  to  super- 
seding plans  by  the  Community  Blood  Bank  on  any  anniversary  date 
of  the  plan.  Membership  may  be  terminated  when  a member  fail3  to 
fulfill  his  obligation  as  outlined  above,  and,  in  the  event  of  war 
or  other  emergency  in  which  the  facilities  of  the  blood  bank  are 
taken  over  by  any  governmental  agency,  service  will  be  suspended. 

In  Attorney  General  Opinion  No.  52  issued  on  August  16,  1961, 
to  Honorable  C.  Lawrence  Leggett,  a copy  of  which  is  enclosed,  this 
office  was  requested  to  review  the  Southwest  Blood  Service  Plan 
offered  by  Southwest  Blood  Banks,  Inc.  In  that  opinion  we  held 
the  Southwest  Plan  to  be  a contract  of  insurance  subject  to  the  pro- 
visions of  Section  375.210,  RSMo  1959. 

The  Southwest  Plan  and  the  Community  Blood  Rank  Plan  are  not 
identical  but  quite  simlar.  However,  we  find  that  in  considering 
the  legal  question  of  whether  the  respective  plans  constitute  con- 
tracts of  insurance,  the  factual  distinctions  between  the  plans  are 
not  significant. 

The  major  difference  between  the  two  plans  is  that  the  South- 
west Plan  provides  coverage  of  plan  members  conditioned  on  an  ini- 
tial enrollment  fee  of  one  dollar  and  annual  membership  fees  of  one 
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dollar  for  an  individual  membership,  and  three  dollars  and  sixty 
cents  for  a family  membership.  Coverage  for  members  of  the  Commu- 
nity Blood  Bank  Plan  is  contingent  upon  the  signing  of  the  enroll- 
ment card  whereby  the  member  i3  obligated  to  make  a blood  donation 
within  thirty  days  after  request  by  Community  Blood  Bank  (with  a 
limit  of  one  donation  per  year).  In  the  Southwest  opinion,  we  cited 
the  case  of  State  ex  rel.  Inter-Insurance  Auxiliary  Company  v.  Revelle, 
257  Mo.  529,  535,  165  S.W.  1084,  1086  (1914),  which  stated  the  ele- 
ments of  an  insurance  contract  in  the  following  language: 

"The  essential  elements  of  a contract  of  in- 
surance are  an  agreement,  oral  or  written, 
whereby  for  a legal  consideration  tne  promisor 
undertakes  to  indemnify  the  promisee  if  he 
shall  suffer  a specified  loss.  ..." 

Since  blood  is  a substance  of  value,  an  agreement  promising  to 
make  a blood  donation  when  requested  by  the  Community  Blood  Bank 
is  sufficient  consideration  to  support  the  Community  Blood  Bank's 
promise  to  provide  those  protected  under  the  plan  with  unlimited 
blood  replacement  credit.  Therefore,  in  light  of  the  Attorney 
General  Opinion  No.  52  issued  on  August  16,  1961,  to  Honorable  C. 
Lawrence  Leggett,  Community  Blood  Bank  Plan  would  constitute  a con- 
tract of  insurance  subject  to  Section  375.310,  RSMo  1959. 

Yours  very  truly. 


Enclosure: 


Op.  No.  52 
8-16-61,  Leggett 


JOHN  C.  DANFORTH 
Attorney  General 


MOTOR  VEHICLES 


A motor  vehicle  designed  and  assembled 
as  construction  equipment  prior  to  sale 
at  retail  is  exempt  from  registration. 


i 


OPINION  NO.  3^7 


August  26,  1969 


Honorable  Ronald  M.  Belt 
State  Representative  - 96th  District 
108  Vine 

Macon,  Missouri  63552 

Dear  Representative  Belt: 

This  is  in  response  to  your  request  for  an  opinion  from  this  office 
as  follows: 

"I  appreciate  very  much  your  Opinion  No.  233. 

"My  constituent  still  has  a doubt  as  the  equip- 
ment was  not  converted  by  a purchaser  at  retail, 
but  prior  to  sale  at  retail. 

"Enclosed  is  the  back-up  material  as  to  the 
factual  situation. 

"Appreciate  clarification  of  the  opinion  as  to 
whom  the  'manufacturer'  is  or  when  the  equipment 
becomes  'designed'  under  these  circumstances." 

The  back  up  material  to  which  you  refer  to  is  a factual  situation 
described  as  follows: 

"May  12,  1953 > the  Strong  Equipment  Co.  pur- 
chased from  the  manufacturer.  International 
Harvester  Company,  Springfield,  Illinois,  one 
International  Model  RFI92  truck,  serial  no. 

2015,  engine  number  35456.  This  truck  was 
purchased  for  the  purpose  of  mounting  on  it 


Honorable  Ronald  M.  Belt 


a Model  L Quickway  crane.  The  truck  was 
set  up  for  off  highway  use  with  a F54B 
transmission,  65  gear  ratio,  which  gives 
it  a top  road  speed  of  approximately  45 
miles  per  hour.  International  Harvester 
invoice  covering  this  transaction  was 
#17415,  Quickway  Truck  Shovel  Co.  invoice 
#1-1080. 


"The  Crane  unit  was  mounted  on  the  Inter- 
national truck  in  our  shop  at  Macon, 
Missouri,  and  in  turn  sold  to  the  Columbia 
Special  Road  District,  a government  body, 
of  Boone  County,  Missouri,  and  delivery 
was  made  on  May  27,  1953." 


The  registration  and  licensing  of  motor  vehicles  is  governed  by 
Chapter  301,  RSMo  1959.  Under  Section  301.020,  the  owner  of  every  motor 
vehicle  which  is  operated  or  driven  on  the  highways  of  this  state, 
except  as  otherwise  provided  shall  be  registered  with  the  director  of 
revenue.  Section  301.010,  RSMo,  defines  a motor  vehicle  as  follows: 

"(15)  'Motor  Vehicle',  any  self-propelled 
vehicle  not  operated  exclusively  upon  tracks, 
except  farm  tractors;  ..." 

Section  301.133,  RSMo  1959,  states: 

"Self-propelled  construction  equipment 
exempt — when  permitted  on  highway. — 

Self-propelled  construction  equipment 
which  is  equipped  with  pneumatic  tires 
and  which  is  not  designed  for  the  trans- 
portation of  persons  or  property  may  be 
moved  on  the  highways  of  this  state  from 
one  job  location  to  another  or  to  or  from 
places  of  storage  delivery  or  repair  with- 
out complying  with  the  provisions  of  the 
law  relating  to  registration  and  display 
of  license  plates  but  shall  comply  with 
all  the  other  requirements  of  the  law 
relating  to  motor  vehicles;  provided  how- 
ever that  said  equipment  shall  not  be 
operated  on  state  maintained  roads  or 
highways  on  Saturdays,  Sundays  or  legal 
holidays . " 
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In  an  opinion  issued  by  this  department  on  March  25,  1969,  to  the 
Honorable  Ronald  R.  McKenzie,  Prosecuting  Attorney,  Marion  County,  Han- 
nibal, Missouri,  we  ruled  that  this  statute  exempts  only  self-propelled 
construction  equipment  with  pneumatic  tires  designed  by  the  manufac- 
turer for  construction  work  and  not  designed  for  transportation  of 
persons  or  property. 

In  our  Opinion  No.  233  issued  to  you  on  May  14,  1969,  we  amplified 
the  above  opinion  by  stating  only  motor  vehicles  that  comply  with  the 
requirements  of  Section  301*133,  RSMo,  at  the  time  they  are  manufac- 
tured are  exempt  from  registration  under  this  statute.  It  is  our 
view,  that  subsequent  modification  of  a motor  vehicle  which  was  not  de- 
signed by  the  manufacturer  as  construction  equipment  would  not  come 
within  this  statute. 

You  now  inquire  who  is  to  be  considered  as  the  "manufacturer”  or 
when  is  the  equipment  considered  as  "designed".  In  other  words,  when 
more  than  one  person,  company,  or  corporation  is  involved  in  the  pro- 
duction of  the  equipment,  who  is  considered  as  the  manufacturer. 

Section  301.010  (12),  RSMo,  provides: 

"'Manufacturer',  any  person,  firm,  cor- 
poration or  association  engaged  in  the 
business  of  manufacturing  or  assembling 
motor  vehicles  for  sale;  ..." 

Under  the  above  section,  the  manufacturer  of  a motor  vehicle  is 
any  person  or  company  engaged  in  the  manufacture  and  assembling  of  motor 
vehicles  for  sale.  In  the  fact  situation  set  forth  in  your  opinion 
request,  the  term  "manufacturer"  would  refer  to  both  International 
Harvester  Company  and  the  Strong  Equipment  Company. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  only  self-propelled  con- 
struction equipment  with  pneumatic  tires  not  designed  by  the  manufac- 
turer for  the  transportation  of  persons  or  property  is  exempt  from 
registration  under  Section  301. 133 , RSMo  1959*  A manufacturer  is  any 
person  or  company  which  takes  part  in  manufacturing  or  assembling  such 
equipment  prior  to  its  sale  at  retail. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  my 
assistant.  Moody  Mansur. 

\\  Yours  very/f?yiy, 

VOHN  C.  DANE  ORTH 1 
Attorney  General 
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PROSECUTING  ATTORNEYS: 
DIVISION  OF  WELFARE: 
JUVENILE  COURTS: 


It  is  the  duty  of  the  prosecuting  attorney 
in  a fourth  class  county  to  represent  the 
Division  of  Welfare  in  adoption  proceedings 
involving  a child  whose  legal  custody  they 
have  accepted. 


October  21 , 1969 


OPINION  NO.  348 


Mr.  Winston  V.  Buford 
Prosecuting  Attorney 
Shannon  County 
Eminence,  Missouri  65466 

Dear  Mr.  Buford: 

This  is  in  response  to  your  request  for  an  opinion  from  this  office  on  the 
following  matter: 


Fi  LED 


"I  would  like  to  have  your  opinion  whether  or 
not  a Prosecuting  Attorney  of  a fourth  class 
county  is  obligated  to  represent  the  Division 
of  Welfare  wherein  there  is  a dispute  between 
the  Division  of  Welfare  and  a man  and  a wife 
as  a result  of  an  attempt  by  the  man  and  wife 
to  adopt  a child  that  has  been  placed  by  the 
Division  of  Welfare,  and  the  Division  of 
Welfare  is  resisting  the  proposed  adoption." 

We  direct  your  attention  to  Section  56.060,  RSMo  Supp.  1967,  which  pertains  to 
the  duties  of  prosecuting  attorneys.  The  prosecuting  attorneys  shall  commence  and  pros- 
ecute all  civil  and  criminal  actions  in  their  respective  counties  in  which  the  county  or 
state  may  be  concerned  and  defend  all  suits  against  the  state  or  county.  Since  under 
this  statute,  it  is  the  duty  of  the  prosecuting  attorney  to  prosecute  and  defend  actions 
in  which  the  state  is  concerned,  the  question  arises  as  to  what  interest  the  State 
Division  of  Welfare  may  have  in  adoption  proceedings. 

Section  207.020  RSMo  Supp.  1967,  defines  the  powers,  duties  and  functions  of  the 
State  Division  of  Welfare  and  provides  in  part: 


Mr.  Winston  V.  Buford 


"(17)  To  accept  for  social  services  and  care 
homeless,  dependent  or  neglected  children  In 
second,  third  and  fourth  class  counties  whose 
legal  custody  is  vested  in  the  division  of 
welfare  by  the  juvenile  court;  ..." 

Shannon  County  is  a fourth  class  county.  From  the  facts  as  stated,  apparently  the 
legal  custody  of  the  child  in  question  has  been  accepted  by  the  State  Division  of  Welfare 
with  the  approval  of  a court  of  competent  jurisdiction  under  Section  207.020  (17)  supra. 

Proceedings  for  the  adoption  of  children  Is  governed  by  Chapter  453  RSMo  Supp.  1967. 

Section  453.060  RSMo  Supp.  1967,  provides  that  a writ  of  summons  and  a copy  of  the 
petition  for  adoption  shall  be  served  on  designated  persons  or  agencies  including: 

"(3)  Any  person,  agency,  organization  or 
institution,  within  or  without  the  state, 
having  custody  of  the  child  sought  to  be 
adopted  under  a decree  of  a court  of  com- 
petent jurisdiction  even  though  its  consent 
to  the  adoption  is  not  required  by  law; 

"(4)  The  legally  appointed  guardian  of  the 
child. 

"4.  Upon  service,  whether  personal  or  con- 
structive, the  court  may  act  upon  the  peti- 
tion without  the  consent  of  any  party,  except 
that  of  a parent  whose  consent  is  required  by 
sections  453.030  to  453.050,  and  the  judgment 
is  binding  on  all  parties  so  served.  Any  such 
party  has  the  right  to  appeal  from  the  judgment 
in  the  manner  and  from  provided  by  the  civil 
code  of  Missouri." 

In  the  case  of  In  re  Duren,  200  S.W.2d  343,  the  court  held  the  legal  guardian  of  a 
child  was  entitled  to  notice  and  to  appear,  dissent  and  defend  In  an  adoption  proceeding. 

Under  the  above  statute  when  the  State  Division  of  Welfare  has  been  awarded  the 
legal  custody  of  a child.  It  is  necessary  for  a suimons  and  a copy  of  the  petition  for 
adoption  of  such  child  be  served  on  the  State  Division  of  Welfare  and  it  has  the  right 
to  appear,  dissent  and  defend  the  adoption  proceedings  and  appeal  from  any  decision 
rendered.  It  is  the  duty  of  the  prosecuting  attorney  to  represent  the  State  Division 
of  Welfare  when  requested. 
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CONCLUSION 


It  is  the  opinion  of  this  department  that  it  is  the  duty  of  a prosecuting  attorney 
in  a fourth  class  county  to  represent  the  State  Division  of  Welfare,  if  requested  by  the 
Division,  in  an  adoption  proceeding  involving  a child  whose  legal  custody  has  been  ac- 
cepted by  the  Division  of  Welfare  under  Section  207.020  RSMo  Supp.  1967.  . 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  my  assistant  Moody 

Mansur. 


Yours  very  truly, 

JOHN  C.  DAN FORTH 
Attorney  General 
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Answer  by  letter-Craft 


September  29,  19&9 


OPIiiIOl.  LIviTS iR  iiO.  3 


honorable  Melvin  Vogel3meier 
State  Representative,  District  109 
State  Capitol  building 
Jefferson  City,  Missouri  65101 

Dear  Representative  Vogelsmeier: 

This  letter  is  in  response  to  your  request  wnicii  reads  as 
follows : 


"1.  Whether  or  not  a mayor  rr,ay  charge  his 
legal  expenses  to  the  city  in  defending  an 
impeachment  action  brought  by  the  city  coun- 
sel against  such  a mayor  of  a fourth  class 

city? 

"2.  Whether  or  not  the  counselmen,  collec- 
tively or  individually,  may  be  held  liable 
for  slandering  tne  mayor  by  making  false 
accusations  in  an  impeacliment  ciiarged  if 
the  mayor  be  exonerated?" 

Question  no . 1. 

Section  79.230,  RSMo  1939,  provides  as  follows: 

. .if  deemed  for  the  best  interest  of 
the  city,  the  mayor  and  board  of  aldermen 
may,  by  ordinance,  employ  special  counsel 
to  represent  the  city,  either  in  a case  of 
a vacancy  in  the  office  of  city  attorney 
or  to  assist  the  city  attorney,  and  pay 
reasonable  compensation  therefor,  . . 


Honorable  Kelvin  Vogelsmeier 

On  August  15,  1969,  by  letter,  this  statute  was  called  to  your 
attention  and  we  asked  whether  the  terms  of  this  statute  would  be 
followed  by  the  mayor  in  retaining  his  attorney.  Since  we  have  not 
heard  from  you,  we  assume  that  the  legal  expenses  incurred  by  the 
mayor  would  not  be  incurred  pursuant  to  a properly  passed  ordinance. 

In  Dearmont  v.  Mound  City,  278  S.W. 2d  802  (K.C.Mo.App.  1925) 
the  court  held  that  the  employment  of  an  attorney  was  not  proper 
unless  an  ordinance  was  passed  as  provided  by  law  authorizing  the 
employment.  See  also  Dougherty  v.  City  of  Excelsior  Springs,  85 
S.W.  112  (K.C.Mo.App.  1904).  Therefore,  it  is  our  conclusion  that 
the  mayor  could  not  in  any  event  charge  his  legal  expense  to  the 
city  in  the  absence  of  an  ordinance  providing  for  employment  of  spe- 
cial counsel. 

Question  No.  2 

Section  79.?40,  RSMo  1959,  provides  in  part: 

"Any  elective  officer,  including  the  mayor, 
may  in  like  manner,  for  cause  shown,  be  re- 
moved from  office  by  a two-thirds  vote  of  all 
members  elected  to  the  board  of  aldermen,  in- 
dependently of  the  mayor’s  approval  or  reconi-  . 
mendation.  ..." 

Where  a person  participates  in  a Judicial  or  quasi-judicial 
proceeding  he  is  absolutely  privileged  to  make  libelous  charges 
Pulliam  v.  Bond,  ^ 06  S.W. 2d  635  (Mo.  1966).  The  court  in  this 
case  denied  the  privilege  because  the  court  concluded  that  the  facts 
did  not  bring  that  case  within  the  . . narrow  limits  ...  in 

which  the  public  service  or  the  administration  of  Justice  requires 
complete  immunity  from  being  called  to  account  for  language  used. ’ 

. . ."  1.  c.  640. 

The  court  further  stated: 

"...  The  classic  examples  of  the  application 
of  an  absolute  privilege  are  the  proceedings 
of  legislative  bodies.  Judicial  proceedings, 
and  communications  by  military  and  naval  of- 
ficers. ..." 

Since  removal  of  a mayor  by  a two-thirds  vote  of  all  the  members 
of  the  board  of  aldermen  is  provided  for  by  law  (Section  79.240, 
supra) , it  is  our  conclusion  that  in  3uch  a proceeding  statements 
made by  an  alderman  are  privileged. 

In  the  Pulliam  case,  the  court  quoted  with  approval  the  granting 
of  an  absolute  privilege  in  two  cases  which  appeared  to  involve 
".  . . persons  acting  directly  in  quasi  Judicial  capacities  under 
legislative  authority."  1.  c.  640. 
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This  question  is  exhaustively  discussed  in  Laun  v.  Union  Elec- 
tric Company  of  Missouri,  1 66  S.W.2d  1065  (Mo.  1942).  The  court 
characterized  the  defense  of  absolute  privilege  in  this  area  as 
follows : 


. . . the  necessity,  in  the  public  interest, 
of  a free  and  full  disclosure  of  facts  in  the 
conduct  of  the  legislative,  executive  and  Ju- 
dicial departments  of  the  government.'”  l.c.  1071 

In  Callahan  v.  Ingram,  26  S.W.  1020  (Mo.  1894)  a member  of  a 
city  council,  while  the  council  was  in  session,  described  the  plain- 
tiff as  a "downright  thief.”  In  determining  whether  the  councilman 
was  privileged,  the  court  stated: 

"...  There  can  be  no  doubt,  on  proper  occa- 
sion, members  of  the  city  council  would  be 
protected  from  'responsibility  for  whatever 
is  said  by  them,  which  is  pertinent  to  any  in- 
quiry pending  or  proposed  before  them,'  but  no 
further.  They  would  become  'accountable  when 
they  wander  from  the  subject  in  hand  to  assail 
others.'  ...”  1.  c.  1022 

The  court  went  on  to  say: 

”...  when  the  objectionable  words  were  spoken 
there  was  no  inquiry  pending  or  proposed  before 
that  house  of  the  council,  which  would  make  the 
occasion  one  of  privilege,  beyond  that  which  is 
accorded  to  every  citizen.  . . . Whether  the  oc- 
casion is  such  as  to  make  the  communication  one 
of  privilege  is  always  a question  of  law  for  the 
court,  where  there  is  no  dispute  a3  to  the  cir- 
cumstances under  which  it  was  made,  . . ."l.c, 

1022 

See  also  53  C.J.S.,  Libel  and  Slander,  Section  103. 

A removal  proceeding  conducted  pursuant  to  Section  79.240,  RSMo 
1959,  is  an  inquiry  pending  before  the  council  and  statements  made 
pertinent  thereto  would  in  our  opinion,  be  a proper  occasion  to  grant 
the  privilege. 

Although  a removal  proceeding  by  a city  board  of  aldermen  is 
not  a Judicial  proceeding  in  the  usual  sense  nor  a legislative  pro- 
ceeding since  the  council  i3  not  acting  as  a legislative  body,  it 
is  our  opinion  that  a removal  proceeding  deserves  the  protection 
afforded  governmental  bodies  in  attempting  to  obtain  a frank  disclo- 
sure of  facts  with  regard  to  the  public  welfare. 

Therefore,  it  is  our  conclusion  that  the  councilmen  are  abso- 
lutely privileged  in  making  accusations  against  a mayor  at  a removal 
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proceeding  and  this  privilege  does  not  depend  upon  the  ultimate  out- 
come of  the  removal  proceeding. 


Yours  very  truly. 


JOHN  C.  DANFORTH 

Attorney  General 


-4- 


1 


COUNTY  OFFICERS: 
COUNTIES: 
MILEAGE: 
EXPENSES: 


A county  court  may  In  its  discretion 
reimburse  county  officers  for  travel 
expenses  necessarily  and  indispens- 
ably Incurred  in  the  performance  of 
the  duties  of  their  offices. 


OPINION  NO.  350  & 351 
(AMENDED  December  31,  1975) 

September  30,  19»9 


Honorable  Haskell  Holman 

State  Auditor 

State  of  Missouri 

Capitol  Building 

Jefferson  City,  Missouri  65101 

Dear  Mr.  Holman: 

This  is  in  reply  to  your  letter  of  recent  date  wherein  you 
inquired  if  it  were  legal  for  the  county  courts  of  second,  third, 
and  fourth  class  counties  to  reimburse  prosecuting  attorneys  or 
their  assistants,  sheriffs  or  their  deputies,  county  court  judges, 
and  county  clerks  for  expenses  incurred  in  attending  specified 
conventions,  meetings,  and  seminars. 

This  is  also  in  reply  to  your  letter  of  the  same  date  asking 
if  certain  prior  opinions  of  this  office  were  still  valid.  These 
opinions  were  to  W.  W.  Crockett,  May  6,  19**2;  George  P.  Adams, 

July  18,  1947;  Haskell  Holman,  September  10,  1963,  and  Harold  H. 
Henry,  (torch  5,  196**.  The  Crockett  and  Holman  opinions  relate  to 
travel  expenses  for  county  officers  attending  conventions,  and 
the  Adams  opinion  concerns  payment  of  mileage  to  county  officers 
in  day-to-day  travel  while  engaged  in  county  business.  The  Henry 
opinion  concerns  an  officer’s  commuting  expenses. 

County  courts  have  a certain  latitude  in  managing  the  fiscal 
affairs  of  their  counties. 

"...  county  courts  do  not  act  Judicially  in 
allowing,  adjusting,  or  refusing  claims  pre- 
sented against  the  county  or  necessarily  arising 
from  managing  Its  financial  affairs.  While 
such  body  does  not  act  in  a purely  ministerial 
capacity  in  such  matters,  in  the  sense  that 
they  act  without  investigation  and  have  no  dis- 
cretion in  the  matter,  yet  they  do  not  try  the 
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merits  of  the  claim  as  a court,  but  rather  act 
as  auditing  financial  agents  of  the  county 
whose  action  is  not  final  in  the  sense  that  a 
judgment  of  the  court  is  final  except  on  ap- 
peal or  by  other  appropriate  remedy. 

"By  our  Constitution,  county  courts  are  created 
and  are  given  jurisdiction  to  transact  all 
county  business.  Article  6,  §36  [Art.  VI,  §7, 

1945  Mo.  Const.].  By  statute,  section  2078. 

R.  S.  1929,  [§49.270,  RSMo  1959]  such  courts 
are  given  power  'to  audit  and  settle  all  de- 
mands against  the  county.'  And  section  12162, 

R.  S.  1929,  [§50.160,  RSMo  1959]  provides  that 
'the  county  court  shall  have  power  to  audit, 
adjust  and  settle  all  accounts  to  which  the 
county  shall  be  a party;  to  order  the  payment 
out  of  the  county  treasury  of  any  sum  of  money 
found  due  by  the  county  on  such  accounts.'  The 
county  court,  when  it  ascertains  any  sum  of 
money  to  be  due  from  the  county,  shall  order 
the  clerk  to  issue  a warrant  in  a prescribed 
form.  Section  12163,  R.  S.  1929  [§50.l80, 

RSMo  1959].  And  the  county  treasurer  'shall 
receive  all  moneys  payable  into  the  county 
treasury,  and  disburse  the  same  on  warrants 
drawn  by  order  of  the  county  court.'  Section 
12136,  R.  S.  1929  [§54.100,  RSMo  1959]." 

Jackson  County  v.  Fayman,  44  S.W.2d  849,  852 
(Mo.  193D  (Emphasis  added) 

In  approving  the  county's  annual  budget,  a county  court  exer 
cises  discretion. 

".  . . It  is  evident  from  the  language  of  the 
County  Budget  Law  that  county  courts  in  com- 
plying with  the  Law  have  duties  of  a discre- 
tionary nature  in  examining,  revising  and 
changing  the  estimates  of  the  county's  expendi- 
tures to  the  end  of  promoting  the  standard  of 
'efficiency  and  economy  in  county  government.' 

Section  10917,  [§50.740,  RSMo  1959]  . . . 

* * * * 

"We  have  noticed  the  Legislature  has  seen  fit 
to  delegate  to  the  county  court  discretionary 
powers  and  duties  under  Section  10917  of  the 
County  Budget  Law — the  county  court  can  be  said 
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to  be  'the  agency  most  familiar  with  the  fiscal 
affairs  and  financial  condition  of  the  county.' 

. . . as  well  as  the  agency  most  likely  to 
soundly  budget  estimated  receipts  and  expendi- 
tures to  the  end  of  efficiency  and  economy  in 
county  government.  It  seems  the  county  court's 
exercise  of  its  discretion  in  the  performance 
of  its  statutory  and  discretionary  duty  should 
not  be  interfered  with,  vacated  or  set  aside, 
except  in  a case  where  it  is  clear  the  county 
court  in  acting  abused  or  arbitrarily  exer- 
cised its  discretion  (or,  if  such  were  the 
charge,  acted  fraudulently  or  corruptly)." 

(Bradford  v.  Phelps  County,  210  S.W.2d  996, 

999-1000,  1001  (Mo.  1948)) 

Specifically,  county  courts  are  required  to  approve  a budget 
that  includes  ".  . .all  proposed  expenditures  for  the  administra- 
tion, operation  and  maintenance  of  all  offices,  . . ."  (§50.550, 

RSMo  1959,  Class  I and  II  Counties)  and  ".  . .the  estimated  amount 
necessary  for  the  conduct  of  the  offices.  . . ."  (§50.680,  RSMo 
1959,  Class  III  and  IV  Counties) . In  so  doing,  the  county  court 
is  performing  the: 

".  . .discretionary  quasi-legislative  function 
and  duty,  . . .of  determining  the  necessity  and 
amount  of  expenditures  not  otherwise  specific- 
ally provided  for  by  statute.  . . " (Miller  v. 

Webster  County,  228  S.W.2d  706,  708  (Mo.  1950)) 

We  believe  that  the  several  county  courts  may  properly  budget 
for  certain  officers'  travel  expenses  and  thereafter  reimburse  the 
officers  for  such  expenses  upon  a finding  by  the  county  court  that 
the  travel  is  indispensably  necessary  to  carrying  out  the  duties 
of  the  office.  For  attendance  at  conventions  or  the  like,  we  be- 
lieve the  test  employed  by  the  county  court  should  be  the  practical 
benefit  of  such  attendance  to  the  county.  If  the  primary  purpose 
of  the  trip  is  to  gain  information  clearly  applicable,  or  of  defi- 
nite utility,  to  the  particular  officer's  county  duties,  then  we 
believe  the  county  court  may  allow  reimbrusement  of  actual  and  neces- 
sary expenses.  However,  if  there  is  only  a long  term  general  benefit 
to  the  particular  officer  in  attending  the  convention,  then  the  county 
court  should,  in  our  view,  decline  to  make  the  reimbursement. 

In  the  absence  of  express  statutory  authorization,  we  do  not  be- 
lieve county  officers  can  be  reimbursed  for  any  of  their  expenses  at- 
tributable to  travel  between  work  and  residence.  See  Opinion  No.  50, 
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1964,  to  Henry,  referred  to  in  your  request,  a copy  of  which  is  at- 
tached. For  example,  specific  statutory  authority  for  payment  of 
mileage  to  county  judges  in  third  and  fourth  class  counties  for  tra- 
vel between  their  residences  and  the  place  of  holding  court  is  found 
in  Sections  49.110  and  49.120,  RSMo. 

We  are  withdrawing  the  opinions  of  May  6,  1942,  to  W.  W. 
Crockett;  July  18,  1947,  to  George  P.  Adams,  and  September  10, 

1963,  to  yourself.  The  opinion  of  March  5,  1964,  to  Harold  H. 

Henry  still  represents  the  view  of  this  office. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  a county 
court  may  in  its  discretion  reimburse  county  officers  for  travel 
expenses  necessarily  and  indispensably  incurred  in  the  performance 
of  the  duties  of  their  offices. 


The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Louren  R.  Wood. 


v Yours 

\ n 


very- -truly, 

) // 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosure:  Op.  No.  50 

3-5-64,  Henry 
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COUNTY  OFFICERS: 
COUNTIES: 
MILEAGE: 
EXPENSES: 


A county  court  may  In  its  discretion 
reimburse  county  officers  for  travel 
expenses  necessarily  and  indispens- 
ably Incurred  in  the  performance  of 
the  duties  of  their  offices. 


OPINION  NO.  350  & 351 
(AMENDED  December  31,  1975) 

September  30,  19»9 


Honorable  Haskell  Holman 

State  Auditor 

State  of  Missouri 

Capitol  Building 

Jefferson  City,  Missouri  65101 

Dear  Mr.  Holman: 

This  is  in  reply  to  your  letter  of  recent  date  wherein  you 
inquired  if  it  were  legal  for  the  county  courts  of  second,  third, 
and  fourth  class  counties  to  reimburse  prosecuting  attorneys  or 
their  assistants,  sheriffs  or  their  deputies,  county  court  judges, 
and  county  clerks  for  expenses  incurred  in  attending  specified 
conventions,  meetings,  and  seminars. 

This  is  also  in  reply  to  your  letter  of  the  same  date  asking 
if  certain  prior  opinions  of  this  office  were  still  valid.  These 
opinions  were  to  W.  W.  Crockett,  May  6,  19**2;  George  P.  Adams, 

July  18,  1947;  Haskell  Holman,  September  10,  1963,  and  Harold  H. 
Henry,  (torch  5,  196**.  The  Crockett  and  Holman  opinions  relate  to 
travel  expenses  for  county  officers  attending  conventions,  and 
the  Adams  opinion  concerns  payment  of  mileage  to  county  officers 
in  day-to-day  travel  while  engaged  in  county  business.  The  Henry 
opinion  concerns  an  officer’s  commuting  expenses. 

County  courts  have  a certain  latitude  in  managing  the  fiscal 
affairs  of  their  counties. 

"...  county  courts  do  not  act  Judicially  in 
allowing,  adjusting,  or  refusing  claims  pre- 
sented against  the  county  or  necessarily  arising 
from  managing  Its  financial  affairs.  While 
such  body  does  not  act  in  a purely  ministerial 
capacity  in  such  matters,  in  the  sense  that 
they  act  without  investigation  and  have  no  dis- 
cretion in  the  matter,  yet  they  do  not  try  the 
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merits  of  the  claim  as  a court,  but  rather  act 
as  auditing  financial  agents  of  the  county 
whose  action  is  not  final  in  the  sense  that  a 
judgment  of  the  court  is  final  except  on  ap- 
peal or  by  other  appropriate  remedy. 

"By  our  Constitution,  county  courts  are  created 
and  are  given  jurisdiction  to  transact  all 
county  business.  Article  6,  §36  [Art.  VI,  §7, 

1945  Mo.  Const.].  By  statute,  section  2078. 

R.  S.  1929,  [§49.270,  RSMo  1959]  such  courts 
are  given  power  'to  audit  and  settle  all  de- 
mands against  the  county.'  And  section  12162, 

R.  S.  1929,  [§50.160,  RSMo  1959]  provides  that 
'the  county  court  shall  have  power  to  audit, 
adjust  and  settle  all  accounts  to  which  the 
county  shall  be  a party;  to  order  the  payment 
out  of  the  county  treasury  of  any  sum  of  money 
found  due  by  the  county  on  such  accounts.'  The 
county  court,  when  it  ascertains  any  sum  of 
money  to  be  due  from  the  county,  shall  order 
the  clerk  to  issue  a warrant  in  a prescribed 
form.  Section  12163,  R.  S.  1929  [§50.l80, 

RSMo  1959].  And  the  county  treasurer  'shall 
receive  all  moneys  payable  into  the  county 
treasury,  and  disburse  the  same  on  warrants 
drawn  by  order  of  the  county  court.'  Section 
12136,  R.  S.  1929  [§54.100,  RSMo  1959]." 

Jackson  County  v.  Fayman,  44  S.W.2d  849,  852 
(Mo.  193D  (Emphasis  added) 

In  approving  the  county's  annual  budget,  a county  court  exer 
cises  discretion. 

".  . . It  is  evident  from  the  language  of  the 
County  Budget  Law  that  county  courts  in  com- 
plying with  the  Law  have  duties  of  a discre- 
tionary nature  in  examining,  revising  and 
changing  the  estimates  of  the  county's  expendi- 
tures to  the  end  of  promoting  the  standard  of 
'efficiency  and  economy  in  county  government.' 

Section  10917,  [§50.740,  RSMo  1959]  . . . 

* * * * 

"We  have  noticed  the  Legislature  has  seen  fit 
to  delegate  to  the  county  court  discretionary 
powers  and  duties  under  Section  10917  of  the 
County  Budget  Law — the  county  court  can  be  said 
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to  be  'the  agency  most  familiar  with  the  fiscal 
affairs  and  financial  condition  of  the  county.' 

. . . as  well  as  the  agency  most  likely  to 
soundly  budget  estimated  receipts  and  expendi- 
tures to  the  end  of  efficiency  and  economy  in 
county  government.  It  seems  the  county  court's 
exercise  of  its  discretion  in  the  performance 
of  its  statutory  and  discretionary  duty  should 
not  be  interfered  with,  vacated  or  set  aside, 
except  in  a case  where  it  is  clear  the  county 
court  in  acting  abused  or  arbitrarily  exer- 
cised its  discretion  (or,  if  such  were  the 
charge,  acted  fraudulently  or  corruptly)." 

(Bradford  v.  Phelps  County,  210  S.W.2d  996, 

999-1000,  1001  (Mo.  1948)) 

Specifically,  county  courts  are  required  to  approve  a budget 
that  includes  ".  . .all  proposed  expenditures  for  the  administra- 
tion, operation  and  maintenance  of  all  offices,  . . ."  (§50.550, 

RSMo  1959,  Class  I and  II  Counties)  and  ".  . .the  estimated  amount 
necessary  for  the  conduct  of  the  offices.  . . ."  (§50.680,  RSMo 
1959,  Class  III  and  IV  Counties) . In  so  doing,  the  county  court 
is  performing  the: 

".  . .discretionary  quasi-legislative  function 
and  duty,  . . .of  determining  the  necessity  and 
amount  of  expenditures  not  otherwise  specific- 
ally provided  for  by  statute.  . . " (Miller  v. 

Webster  County,  228  S.W.2d  706,  708  (Mo.  1950)) 

We  believe  that  the  several  county  courts  may  properly  budget 
for  certain  officers'  travel  expenses  and  thereafter  reimburse  the 
officers  for  such  expenses  upon  a finding  by  the  county  court  that 
the  travel  is  indispensably  necessary  to  carrying  out  the  duties 
of  the  office.  For  attendance  at  conventions  or  the  like,  we  be- 
lieve the  test  employed  by  the  county  court  should  be  the  practical 
benefit  of  such  attendance  to  the  county.  If  the  primary  purpose 
of  the  trip  is  to  gain  information  clearly  applicable,  or  of  defi- 
nite utility,  to  the  particular  officer's  county  duties,  then  we 
believe  the  county  court  may  allow  reimbrusement  of  actual  and  neces- 
sary expenses.  However,  if  there  is  only  a long  term  general  benefit 
to  the  particular  officer  in  attending  the  convention,  then  the  county 
court  should,  in  our  view,  decline  to  make  the  reimbursement. 

In  the  absence  of  express  statutory  authorization,  we  do  not  be- 
lieve county  officers  can  be  reimbursed  for  any  of  their  expenses  at- 
tributable to  travel  between  work  and  residence.  See  Opinion  No.  50, 
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1964,  to  Henry,  referred  to  in  your  request,  a copy  of  which  is  at- 
tached. For  example,  specific  statutory  authority  for  payment  of 
mileage  to  county  judges  in  third  and  fourth  class  counties  for  tra- 
vel between  their  residences  and  the  place  of  holding  court  is  found 
in  Sections  49.110  and  49.120,  RSMo. 

We  are  withdrawing  the  opinions  of  May  6,  1942,  to  W.  W. 
Crockett;  July  18,  1947,  to  George  P.  Adams,  and  September  10, 

1963,  to  yourself.  The  opinion  of  March  5,  1964,  to  Harold  H. 

Henry  still  represents  the  view  of  this  office. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  a county 
court  may  in  its  discretion  reimburse  county  officers  for  travel 
expenses  necessarily  and  indispensably  incurred  in  the  performance 
of  the  duties  of  their  offices. 


The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Louren  R.  Wood. 


v Yours 

\ n 


very- -truly, 

) // 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosure:  Op.  No.  50 

3-5-64,  Henry 
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SCHOOLS: 

TEACHERS: 


Section  168.116  of  House  Bill  120 
of  the  75th  General  Assembly  which 
will  become  a law  if  approved  by  the 
Governor  is  constitutional  and  forbids  only  those  activities  by  a 
school  teacher  included  in  the  management  of  a campaign  for  the  elec- 
tion or  defeat  of  a member  or  members  of  a board  of  education  by  which 
he  is  employed. 

OPINION  NO.  353 

August  26,  1969 


Honorable  Donald  J.  Gralike 
State  Representative 
District  49 
648  Buckley  Road 
St.  Louis,  Missouri  63125 

Dear  Representative  Gralike: 

This  official  opinion  is  issued  in  response  to  your  request 
for  a ruling. 


Your  question  concerns  the  effect  of  Section  168.116  of  House 
Bill  120  of  the  75th  General  Assembly  which  states,  "No  teacher  shall 
take  part  in  the  management  of  the  campaign  for  the  election  or  de- 
feat of  members  of  a board  of  education  by  which  he  is  employed. 

. . . " Such  bill  will  become  a law  if  approved  by  the  Governor. 

Your  letter  asks: 


"I  would  like  to  know  to  what  extent  a teacher 
is  limited  in  a campaign  for  school  board  mem- 
bers where  he  is  employed.  Does  this  only  per- 
tain to  managing  a campaign?  Can  a teacher  still 
hand  out  campaign  material  in  the  district  and 
at  the  polls?  Is  It  permissable  for  a teacher 
to  work  on  a telephone  committee  in  behalf  of 
a school  board  candidate?  Is  a teacher  within 
his  legal  rights  when  he  displays  a bumper 
sticker  on  his  automobile  in  behalf  of  a school 
board  candidate?" 

A constitutional  question  is  raised  by  the  above  cited  section 
of  the  Teacher  Tenure  Act.  The  section  restricts  the  right  of 
teachers  to  engage  In  political  activity  and  such  activity  is  pro- 
tected conduct  under  the  First  Amendment  of  the  United  States  Con- 
stitution. Sweezy  v.  New  Hampshire,  354  U.S.  234,  250  (1956). 
Therefore,  we  must  first  decide  whether  the  section  can  stand  at 
all  and  if  so  answer  your  question  as  to  its  scope. 


Honorable  Donald  J.  Gralike 


First  Amendment  rights  are  not  absolute  and  In  special  situ- 
ations are  subject  to  limited  restrictions.  American  Communications 
Assn.,  C.I.O.  v.  Douds,  Regional  Director  of  The  National  Labor 
Relations  Board,  339  U.S.  382,  399  (1949).  In  the  case  which  up- 
held the  Hatch  Act  limitations  on  political  activity  of  public 
employees,  the  Supreme  Court  3aid,  ”...  The  essential  rights  of 
the  First  Amendment  in  some  instances  are  subject  to  the  elemental 
need  for  order  without  which  the  guarantees  of  civil  rights  to  others 
would  be  a mockery.  ..."  United  Public  Workers  of  America  v. 
Mitchell,  330  U.S.  75,  95  (1946). 

But  before  First  Amendment  rights  can  be  restricted  it  is  re- 
quired that  a substantial  public  interest  be  involved.  American 
Communications  Assn.,  C.I.O. , supra;  Parker  v.  Board  of  Education 
of  Prince  George’s  County,  Maryland,  237  F.Supp.  222  (D.Md.  1965); 
Gilmore  v.  James,  27 4 F.Supp.  75,  91  (N.D.Tex.  1967).  In  addition, 
the  restrictive  statute  must  be  narrowly  drawn.  In  Shelton  v.  Tucker, 
364  U.S.  479  (I960),  the  United  States  Supreme  Court  overthrew  an 
Arkansas  statute  which  required  teachers  to  file  affidavits  annually 
listing  every  organization  to  which  they  had  belonged  for  the  pre- 
vious five  years.  The  court  said  at  page  488: 

"In  a series  of  decisions  this  Court  has  held 
that  even  though  the  governmental  purpose  be 
legitimate  and  substantial,  that  purpose  can- 
not be  pursued  by  means  that  broadly  stifle 
fundamental  personal  liberties  when  the  end 
can  be  more  narrowly  achieved.  The  breadth 
of  legislative  abridgment  must  be  viewed  in 
the  light  of  less  drastic  means  for  achieving 
the  same  basic  purpose." 

It  must  be  determined  whether  the  statute  in  question  has  a suffi- 
ciently compelling  public  purpose  to  Justify  the  restrictions  imposed. 
The  process  is  a balancing  of  the  extent  of  the  abridgment  against 
the  value  of  the  public  Interest.  American  Communications  Assn., 
C.I.O.,  supra. 

The  public  purpose  for  which  this  statute  was  written  was  ap- 
parently to  prevent  the  disruption  of  schools  and  school  boards  by 
political  campaigns.  This  is  a valid  public  purpose  in  view  of  the 
Supreme  Court  decision  upholding  the  Hatch  Act,  supra,  and  the  de- 
cisions in  several  states.  In  Minielly  v.  State,  411  P.2d  69  (Ore. 
1966),  the  Oregon  Supreme  Court  overthrew  an  Oregon  statute  which 
forbade  civil  servants  to  mm  for  elective  office.  The  court  said, 
at  page  73 > that  a state  may  adopt  regulations  which  ".  . .bear  a 
reasonable  relation  to  the  promotion  of  efficiency,  integrity,  and 
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discipline  of  the  public  service  and  which  are  not  arbitrary  or  dis- 
criminatory." In  Port  v.  Civil  Service  Commission  of  the  County  of 
Alameda,  392  P.2d  385  (Cal.  196*0  the  California  Supreme  Court  ruled 
invalid  a county  charter  provision  that  prohibited  civil  servants 
taking  any  part  in  the  political  management  or  affairs  of  any  poli- 
tical campaign  or  election.  The  court  said  at  page  389: 

"No  one  can  reasonably  deny  the  need  to  limit 
some  political  activities  such  as  the  use  of 
official  influence  to  coerce  political  action, 
the  solicitation  of  political  contributions 
from  fellow  employees,  and  the  pursuit  of 
political  purposes  during  those  hours  that  the 
employee  should  be  discharging  the  duties  of 
his  position.  A strong  case,  we  think,  can 
also  be  made  for  the  view  that  permitting  a 
public  employee  to  run  or  campaign  against 
his  own  superior  has  so  disruptive  an  effect 
on  the  public  service  as  to  warrant  restriction. 

ft 

• • • 

The  means  used  to  protect  the  public  interest  involved  do  not 
seem  broader  than  necessary  nor  does  the  statute  appear  unnecessarily 
vague.  The  restriction  is  limited  to  a special  kind  of  political 
campaign  and  forbids  only  the  most  active  participation  in  such 
campaign. 

The  section  which  we  interpret  here  does  not  stifle  First  Amend- 
ment freedoms  by  leaving  a teacher  uncertain  as  to  the  activity 
hereafter  condemned.  "Management"  connotes  control.  ".  . .A  mana- 
ger is  defined  as  one  who  has  control  of  a business  or  business 
establishment.  . ."  Williams  v.  Corbett,  286  P.2d  115,  118  (Ore. 
1955).  ".  . . 'Manager*  ordinarily  means  one  who  has  the  conduct  or 

direction  of  anything.  ..."  People  v.  Boyden,  129  N.E.2d  37,  41 
(111.  App.  1955).  "...  Management  means  control,  superintendence 

or  guidance.  . . ."  Application  of  David  Vogel,  268  N.Y.S.2d  237, 

240  (App.  Div.  1966).  As  long  as  a teacher  has  no  share  of  the  con- 
trol or  guidance  of  a campaign  for  or  against  one  of  his  own  school 
board  members,  he  is  safely  within  the  perimeter  of  protected  con- 
duct. He  may  display  bumper  stickers.  He  may  hand  out  campaign 
material,  or  work  on  a telephone  committee  so  long  as  such  activity 
does  not  result  in  his  managing  in  whole  or  in  part  the  campaign 
for  the  election  or  defeat  of  a member  or  members  of  the  board  of 
education  by  which  he  is  employed.  It  is  only  necessary  that  he 
avoid  exacerbation  of  relations  between  board  members  and  teachers 
by  initiating  or  taking  part  in  the  running  of  a campaign  against 
or  for  a board  member. 
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CONCLUSION 


It  Is  the  conclusion  of  this  office  that  Section  168.116  of 
House  Bill  120  of  the  75th  General  Assembly  which  will  become  a law 
If  approved  by  the  Governor  Is  constitutional  and  forbids  only  those 
activities  by  a school  teacher  Included  in  the  management  of  a cam- 
paign for  the  election  or  defeat  of  a member  or  members  of  a board 
of  education  by  which  he  is  employed. 

— Yours  very  truly . 

JOHN  C.  DANFORTH 
Attorney  General 
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5PINI0N  LETTER  NO.  354 
Answered  by  Klaffenbach 


October  27,  1969 


Honorable  O.W.  Weier 
Prosecuting  Attorney 
Jefferson  County  Courthouse 
Hillsboro,  Missouri  63050 

Dear  Mr.  Weier: 


OPINION  LETTER  No.  334 

F I L E D 

S’s’Y- 


This  is  in  response  to  your  opinion  request  concerning  the 
authority  of  the  individual  police  officers  constituting  the 
Major  Case  Squad  of  the  Greater  St.  Louis  area  with  respect  to 
arrests  and  search  and  seizure  outside  of  the  areas  for  which 
they  are  individually  commissioned. 

In  answer  to  your  question,  for  the  sake  of  clarity  and  in 
view  of  the  normal  function  of  the  Squad  we  assume  that  we  are 
not  considering  questions  of  hot  pursuit  such  as  contemplated 
by  the  hue  and  cry  statute.  Section  344.120,  FSMo  1939,  or  the 
authority  of  the  peace  officers  of  St.  Louis  County  within  the 
provisions  of  the  hot  pursuit  statute.  Section  344.137,  RSMo 
Supp.  1967. 

That  is,  it  is  our  understanding  that  it  is  the  primary 
function  of  the  Major  Case  Squad  to  assist  in  providing  an  ex- 
peditous  solution  to  the  more  serious  types  of  crimes;  and  in 
pursuit  of  this  purpose,  the  Squad  is  organized  largely  on  an 
emergency  and  investigative  basis. 

It  is  also  our  understanding  that  the  Major  Case  Squad  of 
the  Greater  St.  Louis  area  is  composed  of  representatives  of  the 
law  enforcement  agencies  of  the  Greater  St.  Louis  area  In  Mis- 
souri and  Illinois,  Including  various  peace  officers  in  St. 

Louis  County  and  adjoining  counties. 
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It  is  clear  that  a peace  officer  always  retains  the  sane 
power  to  arrest  as  does  a private  Individual.  It  is  also  clear, 
however,  that  except  for  the  application  of  the  hot  pursuit 
statute  and  with  certain  other  exceptions  not  relevant  here 
peace  officers  cannot  act  officially  outside  the  boundaries  of 
their  respective  jurisdictions.  The  officers  involved  do  not 
have  nomal  police  powers  outside  of  the  areas  for  which  they 
are  Individually  coaalssloned. 


Very  truly  yours, 


JOHN  C.  DANFORTH 
Attorney  General 


August  19,  1969 


OPINION  LETTER  NO.  355 


Honorable  Ted  Salveter 
State  Representative 
District  l'J2 
1005  Woodruff  Building, 

Springfield,  Missouri  65806 

Dear  Representative  Salveter: 

This  is  in  reply  to  your  request  for  an  opinion  from  this 
office  on  the  following  question: 

,f . . . Can  a member  of  the  Missouri  General 
Assembly  also  serve  as  an  attorney  for  a 
state  college  or  other  state  institution  or 
can  his  law  firm  of  which  he  is  a member  and 
receives  compensation,  represent  a state  col- 
lege ..." 

As  you  know,  this  office  in  a Letter  Opinion  to  you  (Attorney 
General  Opinion  No.  182,  April  30,  1969)  held  that  employment  by  a 
state  college  or  university  was  employment  by  the  state  for  the  pur- 
poses of  Article  III,  Section  12  of  the  Missouri  Constitution. 

That  section  provides  In  part  as  follows: 

”...  V/hen  any  senator  or  representative  ac- 
cepts any  office  or  employment  under  the  United 
States,  this  state  or  any  municipality  thereof, 
his  office  shall  thereby  be  vacated  and  he  shall 
thereafter  perform  no  duty  and  receive  no  salary 
as  senator  or  representative.  ..." 

The  question  presented  in  this  opinion  hinges  on  the  issue  of  whet- 
her the  rendering  of  legal  services  to  a state  college  or  other  state 
Institution  would  be  "employment"  as  that  term  is  used  in  Article 
III,  Section  12. 
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The  term  "employment"  is  subject  to  a variety  of  legal  inter- 
pretations depending  upon  the  context  in  which  it  arises . Since  the 
purpose  of  Article  III,  Section  12  appears  to  be  to  prevent  the  po- 
tential conflicts  of  interest  which  would  arise  if  a senator  or 
representative  were  to  have  other  duties  with  respect  to  other  gov- 
ernmental bodies,  we  are  of  the  opinion  that  a broad  Interpretation 
of  the  word  "emoloyment " is  called  for  when  construing  that  section. 

We  note  that  the  term  "employment"  Is  used  with  reference  to 
the  attorney-client  relationship  in  Supreme  Court  Rule  ^.37.  That 
rule  reads,  "The  duty  to  preserve  his  client’3  confidence  outlasts 
the  lawyer’s  employment , . . (emphasis  supplied). 

We  therefore  are  of  the  opinion  that  an  attorney  who  is  a state 
senator  or  representative  may  not  represent  a state  college  or  other 
state  institution  and  continue  to  serve  as  a state  senator  or  repre- 
sentative. For  a state  senator  or  representative  to  do  so  would  be 
a violation  of  Article  III,  Section  12  of  the  Missouri  Constitution. 

You  also  ask  whether  a law  firm  of  which  a senator  or  representa- 
tive is  a member  may  represent  a state  college  or  other  state  in- 
stitution. Here,  too,  we  are  of  the  opinion  that  the  law  firm  may 
not  represent  a state  college  or  other  institution.  Pursuant  to  au- 
thority of  Supreme  Court  Rule  5.16,  The  Advisory  Committee  of  the 
Missouri  Bar  has  issued  Official  Opinion  91.  It  is  said  in  that 
opinion  that  " . . .A  law  firm  may  not  render  professional  services 
with  regard  to  any  matter  which  any  partner,  associate  or  employee 
could  not  properly  perform.  ..."  This  office  has  found  no  authority 
which  would  support  a position  contrary  to  the  position  taken  by  The 
Advisory  Committee. 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 
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COUNTIES: 

CONSTITUTIONAL  LAW: 


Article  1,  §7,  Constitution  of 
Missouri  prohibits  public  funds 
from  being  used  to  employ  a full- 
time chaplain  for  the  Jackson 
County  Jail. 


September  30,  1969 


OPINION  NO.  356 


Honorable  Alvin  E.  Waits 
State  Representative,  District  20 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Representative  Waits: 

This  is  in  response  to  your  request  for  an  opinion  from  this 
office  in  the  following  language : 

"I  have  been  requested  to  obtain  a ruling  from 
your  office  to  determine  if  Article  I,  Section 
7 of  the  Missouri  Constitution  precludes  the 
expenditures  of  public  funds  to  employ  a clergy- 
man as  a full  time  chaplain  for  the  Jackson 
County  Jail. 

"I  understand  an  individual  employed  as  a 
chaplain  would  have  no  religious  duties  other 
than  at  the  jail." 

We  have  been  unable  to  find  any  appellate  court  decision  in  this 
state  where  the  above  question  has  been  considered. 

Article  I,  §6,  Constitution  of  Missouri  19^5  provides: 

"That  no  person  can  be  compelled  to  erect,  sup- 
port or  attend  any  place  or  system  of  worship, 
or  to  maintain  or  support  any  priest,  minister, 
preacher  or  teacher  of  any  sect,  church,  creed 
or  denomination  of  religion;  but  If  any  person 
shall  voluntarily  make  a contract  for  any  such 
object,  he  shall  be  held  to  the  performance  of 
the  same. " 

In  substance  this  section  provides  that  no  person  should  be 
compelled  to  attend,  maintain  or  support  any  church,  creed  or  de- 
nomination of  religion  or  any  priest,  minister,  preacher  or  teacher 


Honorable  Alvin  E.  Walts 


of  religion.  This  protects  the  Individual  person  from  being  com- 
pelled by  law  to  do  these  particular  things.  This  section  is  sub- 
stantially the  same  as  Article  2,  §6  of  the  Constitution  of  Missouri 
1375. 

Article  I,  §7,  Constitution  of  Missouri  19^5  provides: 

"That  no  money  shall  ever  be  taken  from  the  pub- 
lic treasury,  directly  or  indirectly,  in  aid  of 
any  church,  sect  or  denomination  of  religion,  or 
in  aid  of  any  priest,  preacher,  minister  or  tea- 
cher thereof,  as  such;  and  that  no  preference 
shall  be  given  to  nor  any  discrimination  made 
against  any  church,  sect  or  creed  of  religion, 
or  any  form  of  religious  faith  or  worship." 

In  substance  this  section  provides  that  no  money  shall  be  taken 
from  the  public  treasury,  directly  or  indirectly,  in  aid  of  any 
church,  sect,  denomination  of  religion  or  in  aid  of  any  priest, 

preacher,  minister  or  teacher  as  such.  It  prohibits  public  funds 
from  being  used  for  such  purposes.  This  section  is  identical  with 
Article  2,  §7  of  the  Constitution  of  Missouri  1875. 

In  interpreting  the  constitution,  it  is  proper  to  consult  the 
Debates  of  the  constitutional  convention  in  determining  the  meaning 
of  a constitutional  provision.  Preisler  v.  Hayden,  309  S.W.2d  6^5 
(Mo.  1958). 

The  following  proceedings  are  recorded  in  Volume  2,  page  222 
of  the  Debates  of  the  Missouri  Constitution  of  1875  relating  to 
§6  and  7,  Article  II  of  the  1875  Constitution. 

"The  6th  section  was  read  by  the  Secretary. 

"Mr.  Lackland:  I have  one  objection  to  that 
and  that  is  this.  It  seems  to  me  to  cut  off 
the  right  of  any  public  body  as  this  Convention 
or  the  General  Assembly,  from  employing  a chap- 
lain. I think  we  ought  to  provide  ourselves 
with  that  right  if  we  have  use  to  employ  one. 

I prefer  myself  the  10th  section  of  the  present 
Constitution.  & hope  some  gentleman  will  offer 
it  as  a substitute  in  place  of  the  6th  section 
of  the  report. 

"Mr.  Halliburton:  I do  not  see  any  earthly  dis- 
tinction between  the  two  sections,  only  in  the 
verbiage . 
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"The  6th  section  was  adopted. 

"The  Secretary  read  the  7th  section. 

"The  Chairman:  If  there  is  no  objection  [15, 

152]  the  section  will  be  considered  adopted. 

"Mr.  Wallace:  I understand  it  is  admitted  that 
that  section  is  intended  to  preclude  a legisla- 
tive body  or  convention  from  employing  a chaplain. 

"Mr.  Gottschalk:  The  section  speaks  for  itself. 

"The  Chairman:  The  seventh  section  has  been 
adopted  unless  the  gentleman  objects. 

"Mr.  Wallace:  Well,  I do  object. 

"The  Chairman:  Objection  being  made  then  the 
question  will  be  on  the  adoption  of  the  seventh 
section. 

"Mr.  Lackland:  I suggest  also  that  that  is  an 
objection  to  the  adoption  of  the  7th  section, 
prohibiting  any  legislative  body  from  employing 
a chaplain. 

"Mr.  Gantt:  The  Constitution  has  always  done 
that . 

"Mr.  Halliburton:  It  is  the  same  in  the  present 
Constitution. 

"The  section  was  adopted." 

Section  10  of  the  Constitution  of  1865  referred  to  by  Mr. 
Lackland  was  substantially  the  same  as  §6  which  was  being  considered. 

It  is  apparent  from  these  proceedings  that  when  the  members 
of  the  Constitutional  Convention  of  1875  were  adopting  these  pro- 
visions, they  thought  that  they  would  prohibit  any  public  body 
from  using  public  funds  to  employ  a chaplain. 

When  §6  and  7 of  the  Constitution  of  Missouri  19^5  were  being 
considered  by  the  19^5  Constitutional  Convention  the  following  pro- 
ceedings transpired  as  found  on  page  1158  of  the  proceedings  of  the 
Constitutional  Convention  of  1945: 
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"Mr.  Damron:  . . . How,  these  two  sections 
deal  with  different  subjects.  Section  7 re- 
stricts agiinst  the  taking  of  money  from  the 
public  treasury,  directly  or  indirectly  in 
aid  of  any  church,  sect,  denomination  of 
religion  and  so  forth.  Whereas,  Section  6, 
directed  to  the  protection  of  the  rights  of 
individuals,  says,  'no  person  can  be  compelled 
to  erect,  support  or  attend  any  place  or  system 
of  worship  or  to  maintain  or  support  any  priest, 
minister,  teacher',  and  so  forth.  Section  6 
protects  the  right  of  individuals.  Section  7 
is  designed  to  protect  public  monies  against 
being  used  for  religious  purposes.  How,  I 
think  the  two  sections,  the  two  old  sections 
ought  to  be  restored  in  the  Constitution  be- 
cause they  are  very  important  sections,  7 
especially,  I think  is  very  important  because 
it  is  the  one  that  protects  the  misuse  of 
public  funds  for  religious  purposes." 

It  is  apparent  from  these  Debates  that  the  members  of  the  Consti- 
tutional Convention  of  1945  considered  that  these  two  sections  and 
especially  section  number  7 were  designed  to  protect  public  moneys 
from  being  used  for  religious  purposes  in  any  manner. 

In  Harfst  v.  Hoegen,  163  S.W.2d  609  (Mo.  en  banc  1942),  the 
Supreme  Court  considered  Article  2,  §7  in  regard  to  the  use  of  pub- 
lic funds  in  a public  school  where  sectarian  religion  was  being 
taught  with  the  regular  school  subjects  by  teachers  employed  and 
paid  by  the  public  school  board.  After  quoting  Article  2,  §7  the 
court  stated,  l.c.  613: 

".  . .Thus,  we  have  an  explicit  interdiction 
of  the  use  of  public  money  for  a teacher  of 
religion  as  such  which  has  been  violated  by 
the  board.  ..." 

The  court  further  states,  l.c.  6l4: 

. .nevertheless,  the  question  confronting 
us  is  one  only  of  law;  of  upholding  our  Con- 
stitution as  it  is  written  which,  as  lawyers 
and  Judges,  we  have  dedicated  our  professional 
life  to  do.  The  constitutional  policy  of  our 
State  has  decreed  the  absolute  separation  of 
church  and  state,  not  only  in  governmental 
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matters,  but  in  educational  ones  as  well.  Pub- 
lic money,  coming  from  taxpayers  of  every  de- 
nomination, may  not  be  used  for  the  help  of  any 
religious  sect  in  education  or  otherwise.  ...” 

We  believe  that  it  is  clear  that  Article  1,  §7  of  the  Consti- 
tution of  Missouri  prohibits  and  was  intended  to  prohibit  any  public 
funds  from  being  used  directly  or  indirectly  in  aid  of  any  church, 
priest,  preacher,  minister  or  teacher  for  performing  or  rendering 
any  services  of  a religious  nature.  This  is  true  without  regard 
to  whether  any  particular  form  of  worship  or  belief  is  espoused. 
Certainly,  the  use  of  public  funds  to  compensate  a chaplain  for 
rendering  any  service  of  a religious  nature  to  anyone  or  the  giving 
of  public  funds  in  any  manner  for  such  services  is  prohibited  by 
this  constitutional  provision. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  Article  1,  §7,  Con- 
stitution of  Missouri  prohibits  public  funds  from  being  used  to 
employ  a full-time  chaplain  for  the  Jackson  County  Jail. 

The  foregoing  opinion,  which  I hereby  approve  was  prepared 
by  my  Assistant,  Moody  Mansur. 


Yours  very  truly, 

JOHN  C.  DANFORTH 
Attorney  General 
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A magistrate  who  retired  on  her  sixty- 
fifth  birthday  prior  to  the  enactment 
of  476.456  by  House  Bill  216  of  the 
Seventy-Fifth  General  Assembly  after 
having  served  twenty-two  years  as  a 
magistrate  is  entitled  to  the  benefits 
afforded  by  Section  476.450  and  can 
elect  to  become  a special  commissioner 
and  receive  compensation  of  one-third 
the  compensation  provided  by  law  from 
the  office  from  which  she  has  retired. 

September  9,  1969 

OPINION  NO.  358 


Mr.  Clifford  B.  Mayberry 
Assistant  Prosecutor 
Adair  County 
213  West  Washington 
Kirksville,  Missouri  635OI 

Dear  Mr.  Mayberry: 

This  is  in  response  to  your  request  for  an  opinion  concern- 
ing the  retirement  benefits  available  to  magistrates.  Your 
request  is  as  follows: 

"The  question  has  arisen  as  to  whether  a 
magistrate  who  has  retired  on  her  sixty- 
fifth  birthday,  but  whose  term  of  office 
has  not  yet  expired,  is  eligible  for  re- 
tirement under  House  Bill  No.  216.  The 
subject  magistrate  has  had  some  twenty- 
two  or  more  years'  service  as  magistrate. 

Her  term  is  now  being  served  by  an  interim 
judge  who  was  appointed  by  the  Governor 
and  then  elected  to  serve  out  the  remain- 
der of  her  term  at  the  last  general  elec- 
tion. The  question,  of  course,  is  whether 
this  judge  is  eligible  for  retirement 
compensation  under  Section  476.450  of  the 
statutes . " 

House  Bill  No.  216  of  the  Seventy- Fifth  General  Assembly  was 
recently  signed  by  the  Governor  and  will  become  effective  October 
13,  1969*  This  Bill  amends  Chapter  476,  RSMo  and  inserts  a new 
Section,  476.456,  which  reads  of  follows: 


FILED 
ssr, p 
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COMPENSATION: 

MAGISTRATES: 

RETIREMENT: 
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"1.  Any  person  whether  or  not  a licensed 
attorney  having  reached  the  age  of  sixty- 
five  years,  and  having  any  prior  Judicial 
service  except  as  a police  judge,  or  jus- 
tice of  the  peace  of  twelve  years  or  more 
at  the  time  of  the  passage  of  this  act  or 
having  served  an  aggregate  of  twelve  years 
continuously  or  otherwise  as  judge  or 
commissioner  of  any  of  the  courts  provided 
for  under  the  provisions  of  sections  l6 
and  18,  article  V of  the  constitution, 
shall  have  the  same  rights  and  privileges 
upon  the  same  conditions  as  are  provided 
for  the  judges  and  commissioners  specified 
in  section  476.450. 

"2.  Any  judge  presently  serving  as  a ma- 
gistrate or  probate  judge  is  entitled  to 
include  any  time  he  has  served  as  a justice 
of  the  peace  of  this  state  in  computing  the 
prior  judicial  service  required  by  this 
section. " 

By  the  plain  terms  of  Section  476.456  the  persons  enumerated 
in  this  Section  shall  have  the  same  rights  and  privileges  upon 
the  same  conditions  as  are  provided  for  in  Section  476.450.  Sec- 
tion 476.450,  RSMo  provides  that  certain  judges  and  commissioners 
can  elect  to  be  appointed  special  commissioners  at  a compensation 
of  one-third  the  compensation  provided  by  law  for  the  offices 
from  which  they  have  retired.  From  the  facts  that  you  have  given 
us,  as  recited  above,  it  appears  that  the  magistrate  in  question 
satisfies  the  requirement  set  forth  in  Section  476.45 6.  The 
magistrate  to  which  you  refer  has  reached  the  age  of  sixty-five 
years  and  has  had  prior  judicial  service  in  excess  of  twelve 
years  at  the  time  of  the  passage  of  Section  476.456.  She  has 
served  as  a magistrate  which  is  the  court  provided  for  in  Section 
18,  Article  V of  the  Constitution. 

Therefore,  it  is  our  opinion  that  a magistrate  who  has  served 
in  accordance  with  the  facts  as  you  set  out  would  be  entitled  to 
the  rights  and  privileges  provided  in  Section  476.450. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a magistrate  who  re- 
tired on  her  sixty- fifth  birthday  prior  to  the  enactment  of 
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476.456  by  House  Bill  2l6  of  the  Seventy-Fifth  General  Assembly 
after  having  served  twenty-two  years  as  a magistrate  is  entitled 
to  the  benefits  afforded  by  Section  476.450  and  can  elect  to 
become  a special  commissioner  and  receive  compensation  of  one- 
third  the  compensation  provided  by  law  from  the  office  from  which 
she  has  retired. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  C.  Craft. 

f^Very  truly  ucpurs, 

JOHN  C.  DANFORTH 
Attorney  General 
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August  k,  1969 


OPINION  LETTER  NO.  360 

Ansv/ered  by  letter  - Bartlett 


Dr.  Ben  Morton 
Executive  Secretary 
Missouri  Commission  on 
Higher  Education 
602  Clark 

Jefferson  City,  Missouri  65101 
Dear  Dr.  Morton * 

Pursuant  to  the  request  contained  in  your  letter  of 
July  9,  1969,  that  this  office  advise  you  whether  the  Missouri 
Commission  on  Higher  Education  can  enter  into  a reinsurance 
agreement  with  the  Uhited  States  Office  of  Education,  we  have 
reviewed  the  Agreement  for  Federal  Reinsurance  of  Loans  Insured 
Under  Section  528(b)  of  the  Higher  Education  Act  of  1965  pro- 
posed by  the  Office  of  Education. 

Our  review  has  taken  into  consideration  (1)  the  Higher 
Education  Act  of  1965,  T9  Stat.  1219  (19^5 )»  as  amended,  par- 
ticularly 82  Stat.  634-638  (1968)  (codified  in  scattered  sec- 
tions of  20  U.3.C.  and  52  U.S.C.J,  (2)  the  Missouri  Guarantied 
Student  Loan  Program,  Sections  173.095  - 173*190  T.A.M.S.  Cum. 
Supp.  1968,  and  (3)  the  Regulations  of  the  Commission  on  Higher 
Education  propounded  pursuant  to  Section  173*110  T.A.M.S.  Cum. 
Supp.  1968,  adopted  June  12,  1968,  and  amended  February  3,  1969. 

From  the  foregoing  it  is  the  opinion  of  this  office  that: 

1.  The  Missouri  Commission  on  Higher  Edu- 
cation has  authority  pursuant  to  Section 
173*190  T.A.M.S.  Cum.  Supp.  1968  to  enter  into 
agreements  with  the  United  States  Govern- 
ment in  connection  with  Federal  programs 
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of  assistance  to  students  of  higher  educa- 
tion and  vocational  schools; 

2.  The  Missouri  Commission  on  Higher 
Education  has  an  agreement  pursuant  to 
Section  428(b)  of  the  Higher  Education  Act 
of  1965,  20  U.S.C.A.  51078(b)  ( Supp . 1968) 
with  the  United  States  Commissioner  of 
Education,  dated  June  21,  1968,  and,  there- 
fore, the  United  States  Commissioner  is 
empowered  by  20  U.S.C.A.  51078(c)  (Supp. 

1909)  to  enter  into  a reinsurance  agree- 
ment with  the  Missouri  Commission  on 
Higher  Education; 

3.  With  respect  to  so  much  of  any  loan 
insured  pursuant  to  Sections  173.095  - 
173.190  V.A.M.S.  Cum.  Supp.  i960  as  may 
be  guarantied  under  the  proposed  reinsur- 
ance agreement,  the  undertalcing  of  the 
United  States  Commissioner  of  Education 
under  the  guaranty  agreement  is  acceptable 
in  full  satisfaction  of  the  State  law 
(Section  173.110  4.  V.A.M.S.  Cum  Supp. 

1968)  and  regulations  (Section  2.11,  as 
amended)  requiring  the  maintenance  of  a 
reserve. 

Please  refer  to  our  letter  of  July  24,  1969,  in  which  we 
suggested  certain  changes  in  the  wording  of  the  reinsurance 
agreement.  This  opinion  is  not  contingent  upon  any  of  the 
matters  set  forth  in  that  letter. 

Furthermore,  on  July  28,  1969,  we  wrote  you  concerning 
revision  of  the  agreement  between  Uhited  Student  Aid  Punds,  Inc. 
and  certain  lenders.  Although  the  revision  of  these  lender 
agreements  is  advisable,  we  understand  that  the  guaranty  endorse- 
ment used  by  United  Student  Aid  Punds,  Inc.  gives  notice  to 
lenders  of  the  Missouri  statutes  and  regulations  under  which  this 
program  is  administered.  Therefore,  lenders  have  already  been 
put  on  notice  of  the  possible  use  of  reinsurance  as  part  of  the 
reserve. 


Very  truly  yours. 


JOHN  C.  DANFOFTH 
Attorney  General 
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NURSING  HOME  DISTRICTS: 


A nursing  home  district  may  not  an- 
nex territory  of  another  nursing  home 
district . 


OPINION  HO.  361 


August  21,  1969 


Honorable  Dan  Bollow 
Prosecuting  Attorney 
Shelby  County  Court  House 
Shelbyville,  Missouri  63^69 

Dear  Mr.  Bollow: 

This  is  in  response  to  your  request  for  an  official  opinion  of 
this  office  on  the  following  question: 

"Do  the  provisions  of  Section  198.320,  Re- 
vised Statutes  of  Missouri,  Laws  1963,  author- 
ize a duly  incorporated  nursing  home  district 
to  annex  the  whole  territory  of  another  duly 
incorporated  nursing  home  district,  by  the 
procedure  therein  set  forth,  where  the  nursing 
home  district  to  be  annexed  does  not  operate 
a nursing  home  and  has  no  indebtedness?" 

Section  198.320,  RSMo  Supp . 1967,  has  no  provisions  for  the 
annexation  by  one  nursing  home  district  of  another  nursing  home  dis- 
trict . 

Section  198.200,  RSMo  Supp.  1967,  states: 

"...  The  territory  contained  within  the 
corporate  limits  of  an  existing  nursing  home 
district  shall  not  be  incorporated  in  another 
nursing  home  district." 

Since  there  are  no  exceptions  to  this  provision,  we  are  of  the  opin- 
ion that  the  prohibition  therein  contained  would  apply  in  case  of 
incorporation  of  territory  of  one  district  by  another  district  by 
means  of  annexation. 

We  are  of  the  opinion  that  the  above  cited  statute  would  apply 
even  though  the  territory  to  be  annexed  is  part  of  a nursing  home 
district  which  has  no  indebtedness  and  does  not  operate  a nursing 
home.  We  base  this  conclusion  on  the  fact  that  a nursing  home  dis- 
trict is  declared  "organized"  once  the  election  results  creating  it 
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have  been  certified.  Section  198.270,  RSMo  Supp . 1967.  Section 
198.200  (2),  RSMo  Supp.  1967,  provides: 

"When  a nursing  home  district  is  organized  it 
shall  be  a body  corporate  and  political  subdi- 
vision of  the  state  ..." 

Thus  the  existence  of  a nursing  home  district  docs  not  depend  on 
whether  or  not  it  has  any  indebtedness  or  operates  a nursing  home. 

We  also  direct  your  attention  to  Attorney  General  Opinion  Mo. 

262,  May  2,  1968,  to  the  Honorable  Winston  V.  Buford,  Prosecuting 
Attorney  of  Shannon  County.  In  that  opinion  we  held  a nursing  home 
district  created  under  Section  198.200,  RSMo  et  seq.,  is  a political 
subdivision  of  the  State  of  Missouri  and  as  such  has  no  power  to 
dissolve  in  the  absence  of  statutory  authority  providing  for  such 
dissolution.  House  Bill  No.  469,  Truly  Agreed  To  And  Finally  Passed 
by  the  75th  General  Assembly,  provides  a statutory  method  for  dis- 
solution in  the  case  of  Inactive  nursing  home  districts.  The  Governor 
has  not  acted  on  this  bill  as  of  the  date  of  this  letter.  We  are 
enclosing  with  this  opinion  a copy  of  the  Opinion  to  Mr.  Buford  and 
a copy  of  House  Bill  No.  469. 

CONCLUSION 

It  is  therefore  the  conclusion  of  this  office  that  a nursing 
home  district  may  not  annex  territory  of  another  nursing  home 
district . 


Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 


Enclosure:  Op.  No.  262 

5-2-68,  Buford 

House  Bill  No.  469 
75th  General  Assembly 
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CITIES,  TOWNS  AND  VILLAGES:  1.  Pursuant  to  the  provisions 

SCHOOLS:  of  Section  162.421,  RSMo  Supp. 

ANNEXATION:  1967,  the  children  In  areas 

proposed  to  be  annexed  to  the 

City  of  Columbia  In  October,  1969*  become  residents  of  the  Colum- 
bia School  District  on  July  1,  1970,  and  thus  will  then  be  eli- 
gible to  attend  the  schools  of  that  district,  if  the  proposed 
annexation  is  approved. 

2.  The  property  In  the  annexed  areas  will  be  subject  to  the 
Columbia  School  District  1970  tax  levy.  If  the  proposed  annex- 
ation is  approved. 

3.  The  1969  taxes  are  to  be  paid  to  the  school  districts  con- 
taining the  annexed  areas  and  are  to  be  considered  in  the  set- 
tlement apportioning  the  property  and  obligations  of  the  dis- 
tricts from  which  land  was  taken,  according  to  the  procedure 
provided  in  Section  162. 031,  RSMo  Supp.  1967,  if  the  proposed 
annexation  is  approved. 


September  25,  1969 


OPINION  NO.  362 


Honorable  A.  Basey  Vanlandingham 
State  Senator 
19th  District 
Columbia,  Missouri  65201 

Dear  Senator  Vanlandingham: 

This  opinion  is  In  response  to  your  request  which  seeks 
to  determine  the  effect  of  a proposed  annexation  by  the  City 
of  Columbia  to  be  voted  on  in  October,  1969,  of  areas  of 
school  districts  adjacent  to  Columbia,  Missouri.  The  specific 
questions  asked  are: 

"1 . When  do  the  children  in  the  annexed 
areas  become  residents  entitling  them  to 
attend  the  Columbia  School  District  schools? 

2.  On  what  date  do  the  taxes  affected  by 
the  annexation  accrue  to  the  Columbia 
School  District? 
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3.  If  the  opinion  is  that  the  students 
become  residents  immediately  upon  annex- 
ation and  the  opinion  is  that  the  taxes, 
by  statute,  would  not  become  available 
until  after  July  1 of  the  following  year, 
should  the  taxes  after  the  students  become 
residents  of  the  Columbia  School  District 
be  considered  in  the  settlement  apportion- 
ing the  property  and  obligations  of  the 
school  district  from  which  the  property 
and  students  were  taken?" 

It  is  our  understanding  that  the  areas  to  be  annexed  are 
not  in  six-director  districts  which  maintain  a high  school. 

The  children  will  become  residents  of  the  Columbia  School 
District,  thus  entitling  them  to  attend  the  Columbia  schools, 
when  the  annexation  i3  finally  consummated.  Section  162.421-1, 
RSMo  Supp.  1967>  provides: 

"Except  districts  containing  a city  or  a 
part  of  a city  having  more  than  seventy- 
five  thousand  inhabitants  and  districts 
in  counties  of  the  first  class,  the  ex- 
tention  of  the  limits  of  any  city  or  town 
beyond  the  boundaries  of  a six-director 
school  district  in  which  it  is  included 
shall  automatically  extend  the  boundaries 
of  that  district  to  the  same  extent,  ef- 
fective on  the  first  day  of  July  next  fol- 
lowing the  extension  of  the  limits  of  the 
city  or  town,  and  except  in  counties  of 
the  second  class  if  the  extension  of  the 
limits  of  the  city  or  town  includes  ter- 
ritory contained  in  another  six-director 
school  district  which  maintains  a high 
school,  then  the  school  district  boundary 
lines  shall  not  be  enlarged  to  include 
territory  in  said  six-director  district 
by  reason  of  the  extension  of  the  city  or 
town  limits." 

Thus,  according  to  this  statutory  provision,  the  children  of 
the  annexed  districts  will  be  eligible  to  attend  the  Columbia 
schools  as  of  the  first  day  of  July,  1970,  if  the  annexation 
proposal  is  passed  in  October  of  this  year. 
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Attorney  General's  Opinion  No.  96,  March  22,  1956,  Wheeler, 
is  authority  for  holding  that,  despite  the  July  1 date  estab- 
lished by  Section  162.421,  RSMo  Supp.  1967,  as  the  date  the 
annexation  officially  takes  effect,  the  real  property  in  the 
annexed  areas  and  personal  property  of  residents  of  the  annexed 
areas  will  be  subject  to  the  1970  tax  rates  levied  by  the  annexing 
district  and  the  residents  of  the  annexed  areas  will  have  the 
right  to  participate  in  the  1970  April  school  elections  in  the 
annexing  district. 

Attorney  General's  Opinion  No.  16,  May  2,  1957,  Chapman, 
makes  it  clear  that  money  collected  from  taxes  levied  and  as- 
sessed in  1969  by  the  districts  from  which  the  land  was  annexed 
is  to  be  paid  to  such  districts,  despite  the  annexation.  The 
tax  revenue  derived  from  the  1969  levy  on  the  property  in  the 
annexed  areas  becomes  part  of  the  funds  of  the  district  and 
would  be  subject  to  the  settlement  procedure  of  Section  162. 031, 
RSMo  Supp.  1967. 


CONCLUSION 


It  is  the  opinion  of  this  office  that: 

1.  Pursuant  to  the  provisions  of  Section  162.421,  RSMo 
Supp.  1967*  the  children  in  areas  proposed  to  be  annexed  to  the 
City  of  Columbia  in  October,  1969,  become  residents  of  the  Colum- 
bia School  District  on  July  1,  1970,  and  thus  will  then  be  eli- 
gible to  attend  the  schools  of  that  district,  if  the  proposed 
annexation  is  approved. 

2.  The  property  in  the  annexed  areas  will  be  subject  to 
the  Columbia  School  District  1970  tax  levy,  if  the  proposed 
annexation  is  approved. 

3.  The  1969  taxes  are  to  be  paid  to  the  school  districts 
containing  the  annexed  areas  and  are  to  be  considered  in  the 
settlement  apportioning  the  property  and  obligations  of  the 
districts  from  which  land  was  taken,  according  to  the  procedure 
provided  in  Section  162. 031,  RSMo  Supp.  1967,  if  the  proposed 
annexation  is  approved. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Peter  H.  Ruger. 

Very  truly- yours . 

JOHN  C.  DANFORTH 

Attorney  General 
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September  5 > 1 969 


OPINION  LETTER  NO.  363 


Mrs.  Olean  Barton,  Secretary 
State  Board  of  Registration  for 

Architects  and  Professional  Engineers 
P.  0.  Box  899 

Jefferson  City,  Missouri  65101 
Dear  Mrs.  Barton: 

This  is  in  response  to  your  request  for  an  opinion  from 
this  office  asking  whether  an  employee  of  the  federal  govern- 
ment may  make  a land  survey  in  Missouri  for  his  employer  with- 
out being  licensed  as  a land  surveyor  by  the  Missouri  State 
Board  of  Registration  for  Architects  and  Professional  Engineers. 

Section  3^4. 020,  RSMo  provides  that: 

"It  shall  be  unlawful  for  any  person  to 
practice,  or  offer  to  practice,  or  to  in 
any  manner  advertise  or  indicate  to  the 
public  that  he  is  engaged  in,  or  will 
engage  in  the  practice  of  land  surveying 
in  this  state,  without  first  registering 
with  the  state  board  of  registration  for 
architects  and  professional  engineers,  as 
a land  surveyor." 

A rule  of  statutory  construction  states: 

"The  government,  whether  federal  or  state, 
and  its  agencies  are  not  ordinarily  to  be 
considered  as  within  the  purview  of  a 
statute,  however  general  and  comprehensive 
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the  language  of  the  act  may  be,  unless  In- 
tention to  Include  them  Is  clearly  manifest, 
as  where  they  are  expressly  named  therein, 
or  Included  by  necessary  Implication."  82 
C.J.S.  Section  317* 

Essentially  the  same  view  as  the  above  cited  canon  was 
adopted  by  the  Missouri  Supreme  Court  In  the  case  of  Hayes  v. 
City  of  Kansas  City,  241  S.W.2d  889,  892. 

Prior  opinions  of  this  office,  relying  on  the  Supreme 
Court's  holding  In  Haves  v.  Kansas  City,  declined  to  apply 
Section  344.020  to  county  surveyors  because  they  were  not 
expressly  Included  In  the  language  of  the  act  and,  therefore, 
entitled  to  a presumption  of  exemption. 

Based  on  the  above  authorities.  It  Is  our  opinion  that 
an  employee  of  the  federal  government  may  make  a land  survey 
In  Missouri  for  his  employer  without  being  licensed  as  a land 
surveyor  by  the  Missouri  State  Board  of  Registration  for 
Architects  and  Professional  Engineers. 

Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 


MOTOR  VEHICLES: 
LICENSES : 

LOCAL  COMMERCIAL 
MOTOR  VEHICLES: 


A person,  not  a fanner,  operating 
on  a local  commercial  motor 
vehicle  license,  may  not,  by 
changing  the  operating  address 
displayed  on  the  vehicle  or  by 
any  other  means,  legally  operate 
outside  of  more  than  one  munic- 
ipality of  operation  and  Its 
twenty-five  mile  radius  during 
the  licensed  period. 


OPINION  NO.  364 
October  16,  1969 


Mr.  E.  I.  Hockaday 
Superintendent 

Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri  651OI 


Q 
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Dear  Mr.  Hockaday: 

By  your  letter  of  July  24,  1969*  you  requested  an  opinion 
of  this  office  as  follows: 

"A  problem  has  arisen  in  our  attempt  to  enforce 
the  provisions  of  Section  301.060  as  it  relates 
to  Sections  301.010  and  301.330. 

To  illustrate  the  point,  John  Doe,  whose  residence 
is  Pulton,  Missouri,  was  found  west  of  Centertown, 
Missouri,  operating  on  local  license  with  an 
address  of  Fulton,  Missouri,  on  the  side.  Mr.  Doe, 
after  having  been  arrested  for  exceeding  the  23 
mile  limit  on  the  license,  changed  the  address  to 
Centertown,  Missouri,  and  is  now  operating  from 
Centertown  as  a base.  This  allows  him  a 25  mile 
radius  from  Centertown.  We  contemplate  that 
another  attempt  will  be  made  to  change  the  base 
of  operation  before  finishing  work  on  the  con- 
struction Job  on  which  he  is  presently  engaged. 

We  feel  that  Opinion  No.  8l,  February  20,  1953* 
and  Opinion  No.  136,  May  10,  1965,  did  not 
answer  the  question  as  to  whether  the  trucker 
from  Fulton  may  change  his  base  by  simply 
erasing  one  address  and  replacing  it  with  another. 
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Please  review  these  two  opinions  and  let  us  know 
whether  or  not  a base  of  operation  may  be  changed. 

If  so,  under  what  conditions  and  in  what  manner 
should  we  proceed  to  prepare  a case  to  present 
for  prosecution." 

In  answer  to  your  question,  as  to  whether  John  Doe  may  change 
his  base  of  operation  by  simply  changing  the  address  displayed 
on  the  side  of  his  truck,  while  continuing  to  operate  with  a 
local  commercial  license.  It  is  the  opinion  of  this  office  that 
such  is  in  violation  of  the  provisions  of  Chapter  301,  RSMo,  and 
Is  punishable  under  Section  301.440,  RSMo. 

Paragraph  (10)  of  Section  301.010,  in  pertinent  part,  defines 
a local  commercial  vehicle  for  purposes  of  registration  and 
licensing,  as  follows: 

"(10)  'Local  commercial  motor  vehicle,'  a 
commercial  motor  vehicle  whose  operations  are 
confined  solely  to  a municipality  and  that 
area  extending  not  more  than  twenty-five  miles 
therefrom;.  . ." 

In  a prior  opinion  for  Honorable  D.  W.  Sherman,  Jr.,  dated 
February  20,  1953,  this  office  interpreted  the  above-quoted 
provision  in  a context  we  consider  analogous  to  the  instant 
situation.  That  opinion  stated,  in  pertinent  part: 

* * * 

"Your  fourth  question  is:  May  a man,  not  a 
farmer,  on  said  local  license  (local  commercial 
motor  vehicle  license)  go  from  one  job  to  another 
in  excess  of  the  twenty-five  mile  limit  and  still 
not  be  guilty  of  a violation  of  the  section? 

"We  do  not  believe  that  he  may  do  so.  . . . 

"We  believe  that  prior  to  its  amendment, 
when  paragraph  10  (then  paragraph  8 of  Section 
301.101,  RSMo  1949),  used  the  word  'any'  in 
regard  to  a municipality  or  urban  community, 
that  it  might  have  been  held  that  a person,  not 
a farmer,  holding  a local  commercial  motor 
vehicle  license,  could  move  from  job  to  job 
beyond  the  twenty-five  mile  limit.  But  we 
further  believe  that  when  the  legislature  changed 
'any'  to  'a»  it  did  so  for  some  purpose,  and  that 
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such  purpose  could  only  have  been  to  prevent 
precisely  what  your  fourth  question  contemplates 
and  to  confine  a person  who  comes  under  the  first 
definition  of  paragraph  10,  supra,  to  one  munic- 
ipality and  the  twenty-five  mile  area  radiating 
therefrom. 

"We  feel  that  there  are  also  numerous  practical 
reasons  why  this  should  be  so,  and  why  this  must 
have  been  the  intention  of  the  legislature  in 
making  the  change  in  wording  noted  above.  A local 
commercial  motor  vehicle  license  is  much  less 
expensive  than  a state-wide  commercial  license . 
wnen  the  legislature  termed  such  a license  as  'local ' 
we  believe  that  it  must  have  meant  what  it  said, 
namely,  local,  and  limited. 

"It  must  also  be  apparent  that  if  a person 
coming  under  the  first  definition  of  paragraph- 
10,  supra,  could  move  from  job  to  job  and  from 
one  location  to  another  location,  he  could 
operate  throughout  the  state  and' so  could,  on  a 
low  price  license,  do,  practically  speaking, 
what  he  could  properly  and  legally  do  only  under 
a much  more  costly  license,  and  so  defeat  the 
legislative  intent  and  place  himself  in  competition 
with  other  haulers  who  had  complied  with  the  law 
by  securing  the  more  costly  and  extensive  oper- 
ating license."  (Emphasis  added) 

The  same  opinion  further  deemed  it  illegal  for  a person,  not  a 
farmer,  to  operate  on  a local  commercial  motor  vehicle  license 
beyond  the  singularly-contemplated  twenty-five  mile  limit  even 
on  a pleasure  trip. 

We  believe  the  Sherman  opinion,  supra,  and  its  rationale 
are  equally  applicable  here.  The  single  "municipality"  and  its 
corresponding  twenty-five  mile  radius,  within  which  a duly 
licensed  local  commercial  motor  vehicle  may  operate,  has  also 
been  referred  to  as  the  "municipality  of  operation"  as  distin- 
guished from  the  "municipality  of  registration."  (See  Op.  Atty. 
Gen.,  No.  136,  Waggoner,  May  10,  1965 ).  The  municipality  of 
operation  is  required  by  Section  301.330,  RSMo  (as  amended, 

Supp.  1967),  to  be  designated  "in  a conspicuous  place"  on  the 
vehicle.  For  the  same  reasons  that  it  is  illegal  for  a 
person  to  move  from  job  to  job  in  excess  of  a single  munic- 
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ipality  of  operation,  while  operating  on  a local  commercial 
motor  vehicle  license,  it  would  be  anomalous  to  allow  a person 
to  circumvent  the  restrictions  of  Section  301.010  by  simply 
painting  a different  municipality  of  operation  on  the  side  of 
the  truck  when  he  moved  to  another  job  outside  the  previously 
designated  municipality  of  operation.  Neither  the  situation 
described  in  the  Sherman  opinion,  supra,  nor  the  situation 
oresented  here  are  consistent  with  the  legislature's  intention 
to  prevent  the  holder  of  a less  expensive  local  commercial 
license  from  exercising  the  same  privileges  that  are  granted 
to  the  lawful  holders  of  a more  expensive  state-wide  commercial 
license.  (Note:  Section  301. 060,  RSMo  1959*  prescribes  the 
fees  to  be  paid  for  the  respective  licenses.) 

It  is  the  opinion  of  this  office  that  a single  municipality 
of  operation  for  the  duration  of  the  registered  and  licensed 
period  is  contemplated  when  the  Director  of  Revenue  classifies 
a motor  vehicle  as  "local  commercial"  for  registration  and 
licensing  purposes.  Classification  by  the  director  is  final 
and  conclusive  by  virtue  of  Section  301. 070,  RSMo  1C>59> 
Accordingly,  any  actual  change  of  the  original  municipality 
of  operation  during  the  same  licensed  period  would  be  in 
violation  of  the  limitations  of  Section  301.010  and  incon- 
sistent with  the  legislative  intent  underlying  other  provisions 
in  Chapter  301,  and  would  therefore  subject  the  person (s) 
responsible  for  operation  of  the  vehicle  to  punishment  under 
Section  301.440. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  a person, 
not  a farmer,  operating  on  a local  commercial  motor  vehicle 
license,  may  not,  by  changing  the  operating  address  required 
to  be  conspicuously  displayed  on  the  vehicle  or  by  any  other 
means,  legally  operate  outside  of  more  than  one  municipality 
of  operation  and  its  twenty-five  mile  radius  during  the  licensed 
period. 

The  foregoing  opinion,  which  I hereby  approve,  was  pre- 
pared by  my  assistant,  Warren  K.  Morgens. 

Yours  very  truly. 

TTOHN  C.  DANFORTH 
Attorney  General 
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SCHOOLS: 
TEACHERS: 
COUNTY  JUDGES: 


There  ~s  no  constitutional  or  sta- 
tutory provision  disqualifying  a 
person  from  running  for  the  posi- 
tion of  county  Judge  because  he  is 
a teacher  in  a state  college. 


September  30,  1969 

OPINION  NO.  365 


Honorable  James  E.  Spain 
Representative 

One  Hundred  Fifty-First  District 
Bloomfield,  Missouri  63825 

Dear  Representative  Spain: 

This  is  in  answer  to  your  request  for  the  opinion  of  this 
office  on  whether  a member  of  the  faculty  of  a state  college 
is  disqualified  from  running  for  the  office  of  county  judge  in 
a third  class  county.  We  assume  that  you  are  asking  whether 
there  is  any  constitutional  or  statutory  provision  which  would 
prevent  a person  from  running  for  and  serving  as  county  judge 
solely  because  he  is  a member  of  the  faculty  of  a state  college. 

There  is  no  constitutional  qualification  for  the  office  of 
county  judge  which  would  disqualify  a person  because  he  is  a 
state  college  teacher.  Article  VI,  Section  7 of  the  Missouri 
Constitution  provides  for  the  election  of  a county  court  which 
shall  manage  all  county  business  as  prescribed  by  law.  There 
is  no  provision  in  the  Constitution  setting  forth  particular 
qualifications  for  a county  judge.  However,  Article  VII,  Sec- 
tion 8 is  applicable  to  all  public  offices  in  the  state,  and 
states  as  follows: 

"No  person  shall  be  elected  or  appointed 
to  any  civil  or  military  office  in  this 
state  who  is  not  a citizen  of  the  United 
States,  and  who  shall  not  have  resided  in 
this  state  one  year  next  preceding  his 
election  or  appointment,  except  that  the 
residence  in  this  state  shall  not  be  nec- 
essary in  cases  of  appointment  to  admin- 
istrative positions  requiring  technical 
or  specialized  skill  or  knowledge." 

Similarly,  there  is  no  statutory  provision  which  would  pre- 
vent a person  from  running  for  county  judge  for  the  sole  reason 
that  he  is  a teacher  in  a state  college.  Previous  opinions  of 
this  office  interpreting  Sections  ^9*010  and  ^9*020,  RSMo  1959 
have  held  that  a county  judge  must  be  a resident  of  the  district 
in  which  he  seeks  election.  See  Opinion  No.  404  dated  October 
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l4,  1963,  and  Opinion  No.  2 6 dated  January  27,  1944,  copies  of 
which  are  enclosed  herewith.  With  the  exception  of  this  resi- 
dency requirement,  a candidate  for  county  judge  need  only  comply 
with  the  requirements  of  Article  VII,  Section  8,  Missouri  Con- 
stitution. 

We  have  found  no  statute  pertaining  to  professors  or  tea- 
chers in  a state  college  which  would  disqualify  such  a person 
from  seeking  election  and,  if  elected,  serving  as  county  judge. 
Section  174.120,  RSMo  1959  places  each  state  college  "under  the 
general  control  and  management  of  its  board  of  regents".  The 
same  statutory  provision  provides  that  the  board  of  regents  shall 
have  full  power  and  authority  "to  appoint  and  dismiss  all  officers 
and  teachers".  Section  174.140,  RSMo  1959*  provides  that: 

"Each  such  board  shall  have  power  to  ap- 
point and  remove  the  president  or  any 
professor  or  teacher  in  any  such  state 
college  in  its  district  and  to  fix  the 
duration,  terms  and  conditions  of  their 
offices  and  compensation,  and  to  enter 
into  agreements  for  and  make  contribu- 
tions to  both  voluntary  and  statutory 
retirement  plans  for  such  president, 
professors  and  teachers." 

The  general  power  over  the  employment  and  removal  of  tea- 
chers granted  to  a board  of  regents  by  Sections  174.120  and 
174. 140  is  modified  by  Section  174.150  which  states  in  part  as 
follows : 

"No  president,  professor  or  teacher  shall 
be  removed  except  for  incompetency,  ne- 
glect or  refusal  to  perform  his  duties, 
dishonesty,  drunkenness  or  immoral  con- 
duct; ..." 

No  provision  is  made  to  remove  a teacher  because  he  seeks  the 
office  of  county  judge. 

Should  the  teacher  in  question  be  elected  county  judge,  we 
do  not  believe  that  the  duties  of  a teacher  in  a state  college 
and  a Judge  of  a county  court  would  conflict.  Therefore,  we 
can  see  no  inconsistency  or  incompatibility  between  the  tvjo  posi- 
tions. See  State  ex  rel  Walker  v.  Buss,  135  Mo.  325,  36  S.W. 

636  (1896). 
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CONCLUSION 


It  is  the  conclusion  of  this  office  that  there  is  no  con- 
stitutional or  statutory  provision  disqualifying  a person  from 
running  for  the  position  of  county  Judge  because  he  is  a tea- 
cher in  a state  college. 

The  foregoing  opinion,  which  I hereby  adopt,  was  prepared 
by  my  Assistant,  D.  Brook  Bartlett. 

w^Yours  very  truly, 

JOHN  C.  DANFORTH 
Attorney  General 


^ ANSWER  BY  LETTER)  Burns 


August  7j  1969 


FILED 
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OPINION  LETTER  NO.  368 


Honorable  Edvard.  Stone 
State  Senator 
26th  District 

Chesterfield,  Missouri  63017 
Dear  Senator  Stone: 

This  is  in  answer  to  your  letter  of  recent  date  in  which  you  inquire 
as  to  the  membership  of  the  Congressional  District  Committee  of  the  9th 
Congressional  District. 

We  are  enclosing  opinion  No.  83  rendered  august  20,  1968,  to  Represen- 
tative Parker  which  sets  forth  the  lavs  which  determine  the  composition  of 
congressional  district  committees.  Such  opinion  holds  that  the  chairman 
and  vice-chairman  of  the  county  committees  of  all  counties  lying  wholly 
within  a congressional  district  are  members  of  the  Congressional  Committee, 
that  the  chairman  and  vice-chairman  of  Legislative  District  Cocsaittees  in 
counties  containing  at  least  two  such  districts  which  counties  lie  wholly 
within  the  concessional  district  are  members  of  the  Congressional  District 
Comnittee  and  that  coranitteemen  and  comaitteeworaen  of  townships  in  St.  Louis 
County  which  are  wholly  or  partly  located  within  a congressional  district 
are  members  of  the  Congressional  District  Comnittee. 

It  is  our  view,  therefore,  that  the  9th  Congressional  District  Comnittee 
is  composed  of  the  chairman  and  vice -chairman  of  the  county  committees  of 
all  counties  lying  wholly  within  the  district,  the  chairman  and  vice-chair- 
man of  the  two  legislative  districts  lying  wholly  within  St.  Charles  County 
and  the  chairman  and  vice-chairman  of  ELorrissant  and  Spanish  Lake  townships 
which  townships  are  within  the  9th  district. 

Yours  very  truly. 


JOHN  C.  DAN PORTE 
Attorney  General 


August  15,  19©9 


OPINION  LETffiR  HO.  370 


Honorable  L.  kdward  Stone 
State  Senator 
26th  District 

Chesterfield,  Missouri  63017 
Dear  Senator  Stone: 

Elis  is  in  answer  to  your  letter  of  recent  date  in  which  you  ask 
whether  the  nomination  of  a candidate  at  a special  election  to  fill  the 
vacancy  caused  by  the  death  of  Representative  Omar  Danes  of  the  105th 
district  should  be  made  by  the  county  committee  of  St.  Charles  County  or 
by  the  legislative  eocmittee  of  the  105th  district. 

We  are  enclosing  opinion  No.  89  rendered  September  6,  1955;  to 
William.  £.  Tipton.  Such  opinion  holds  that  candidates  at  a special 
election  to  fill  a vacancy  in  the  10th  senatorial  district  which  was  loc- 
ated wholly  within  Jackson  County  were  to  be  nominated  by  the  party  sen- 
atorial committee  of  the  10th  district  and  not  by  the  county  committee 
in  whole  or  in  part. 

We  believe  3uch  opinion  to  be  applicable  to  the  question  presented  end 
that  under  the  provisions  of  Section  120.810  RSMo  quoted  in  such  opinion  the 
nomination  of  a candidate  to  fill  a vacancy  at  a.  special  election  in  a legis- 
lative district  in  a county  which  contains  more  than  one  legislative  district 
should  be  made  by  the  legislative  district  committee  and  not  by  the  county 
committee . 

Opinion  No.  89-1955  was  withdrawn  by  this  office  only  insofar  as  such 
opinion  holds  that  nominations  to  fill  a vacancy  at  a special  election  can- 
not be  made  by  a petition  of  the  electors.  Therefore,  the  opinion  is  still 
valid  insofar  as  party  nominations  are  concerned  and  we  believe,  as  stated 
above,  that  such  opinion  is  directly  in  point. 

We  are  enclosing  opinion  No.  256  rendered  July  27,  1962;  to  Senator 
William  B.  Waters  which  rules  as  to  the  compos  it  ion  of  a legislative  dis- 
trict committee. 


Very  truly  yours, 


JOHN  C.  DANFORTH 
Attorney  General 


Opinion  Letter  Mo.  371 
Answered  by  Klaffenbach 


August  29,  19^9 


DPIMIOH  LETTEK  NO.  371 


Honorable  John  K Parrish 
Frossculln.;  Attorney 
Caaden  County  Courthouse 
Camden  ton,  Kisaourl  t>j)2 :> 

Dear  Hr.  Parrish* 

This  is  in  response  to  your  request  for  an  opinion  regard  in* 
•.he  following  set  of  facte: 

We  understand  that  the  Collector  of  Caaden  County  sold  at  a 
.ax  sale  10  lots  and  that  said  lota  were  sold  as  a whole,  .he  owner 
Hated  in  the  assessor  s land  .ax  boo* a being  set  out  as  Tah.  a Lake 
Estates.  The  purchase  price  paid  for  >ne  ten  lota  uaa  0 total  of 
$7'j0  with  no  breakdown  attributable  to  any  of  the  aepar ate  lots  in- 
volved. It  else  appears  that  one  of  the  owners  of  the  lota  war  an 
individual  not  cour.sc~ed  with  wh*  Tahoe  Lai  e estates  arid  that  this 
>wt»er  redee»ed  one  of  the  lots  by  pay  In?  the  uaok  taxes  ami  other 
charges  on  It  to  the  Cendei.  County  Collector. 

We  further  unde* stand  that  tha  Collector  Unued  a certificate 
of  redemption  to  the  real  owosr  of  the  lot  redeemed:  and  thereafter 
the  purchases  a,  at  the  tax  sale,  declined  to  accept  one- ten 'h  of 
the  total  purchase  price  paid  for  the  reason  that  be  clciae  that 
.he  lot  redeemed  wan  wore  valuable  than  the  renalrlo^  lots. 

You  have  advised  that  tht  surplus  was  not  distributed.  You 
have  not  sdvlsel  tne  proportion  which  the  quar  tity  >f  ./.round  re- 

deemed  bears  to  the  whole  quantity  sold. 

In  our  vise,  Paragraph  3 of  faction 
appl 1 *s . Thl s sub sec tion  provides : 

Any  person  claiain,,  a specific  part  of 
any  landa  sold  for  taxes  esy  redeem  his 
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specific  part  by  pajln each  proportion 
of  the  purchase  eoney,  interest,  penally 
and  subsequent  taxes  ss  hit*  quantity  of 
'round  shall  bear  to  tne  whole  quantity 
sold.  " 

The  amount  of  the  purchase  price  to  be  refunded,  ‘here fore, 
for  the  lot  redeemed  is  determined  by  the  proportion  which  that 
specific  part  of  land  beers  to  .lie  whole  quantity  sold. 

For  your  further  Information,  we  ere  end  os  in  ; she  fcilowin#; 
opinions; 


Opinion  K©.  75,  Fanh,  ^ 4 3*> 
Opinion  do.  2t,  Faubion,  11  3-3  *4 

Years  vory  truly , 


JOHN  C.  OAflFOKTH 
Att  >rna j Gano ra  1 
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DECLARATIONS  OF  CANDIDACY  Declarations  of  candidacy  for  Congress 

FOR  CONGRESS:  filed  prior  to  the  effective  date  of 

new  apportionment  legislation  are  a 
nullity  and  candidates  who  have  attempted  to  file  before  such  date 
must  file  after  the  effective  date  of  the  new  law  in  order  to  be 
placed  on  ballots. 


OPINION  NO.  372 


September  25,  19^9 


Honorable  James  C.  Kirkpatrick 
Secretary  of  State 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Kirkpatrick: 

This  official  opinion  is  issued  in  response  to  your  request 
for  a ruling  concerning  the  following  question: 

Will  declarations  of  candidacy  for  the  United 
States  House  of  Representatives  filed  before 
October  13,  1969,  have  to  be  reflled  on  or 
after  that  date,  at  which  time  the  bill  creating 
new  Congressional  districts  becomes  effective? 

Enclosed  you  will  find  Attorney  General’s  Opinion  No.  6l  is- 
sued December  27,  1961.  to  George  H.  Morgan.  That  opinion  concerned 
the  status  of  declarations  filed  prior  to  the  effective  date  of  the 
redistricting  of  senatorial  and  representative  districts  for  the 
Missouri  General  Assembly  made  necessary  by  the  I960  census.  At 
page  2 of  that  opinion  it  was  said: 

".  . .[A]ll  of  the  senatorial  and  legislative 
districts  in  Jackson  County  went  out  of  ex- 
istence after  the  I960  decennial  census  with 
the  result  that  until  new  districts  have  been 
created  as  provided  by  law  no  person  may  validly 
file  a declaration  of  candidacy  for  nomination 
for  senator  or  representative  from  any  such 
district . ” 

We  agree  with  such  opinion  and  we  are  of  the  view  that  it  is 
applicable  to  the  question  you  pose.  The  1967  apportionment  law 
passed  by  the  Missouri  General  Assembly  was  held  unconstitutional 
and  void  by  the  United  States  Supreme  Court  in  Kirkpatrick  v,  Preisler, 
391*  U.S.  526,  22  L.Ed.2d  519,  89  S.Ct.  1225  (1969),  Earlier,  how- 
ever, the  United  States  Supreme  Court  had  expressly  authorized  the 
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holding  of  the  1968  congressional  elections  under  the  1967  Act. 

390  U.S.,  939,  19  L.Ed.2d  1129,  88  S.Ct.  1053  (1968).  The  effect 
of  the  above  ruling  by  the  United  States  Supreme  Court  was  to  cause 
Missouri  congressional  districts  to  go  out  of  existence  after  the 
1968  election.  This  effect  is  analogous  to  that  of  i960  decennial 
census  discussed  In  the  opinion  quoted  above.  And  the  result  would 
be  the  same — until  new  districts  are  created  (the  date  the  new  law 
becomes  effective),  no  person  may  validly  file  a declaration  of 
candidacy  for  representative  in  the  United  States  Congress  for  any 
district . 


CONCLUSION 


It  is  the  opinion  of  this  office  that  declarations  of  candi- 
dacy for  representative  in  the  United  States  Congress  filed  prior 
to  the  effective  date  of  new  congressional  district  legislation 
(Senate  Bill  392.  75th  General  Assembly)  are  a nullity  and  candi- 
dates who  attempted  to  file  before  such  date  must  file  a declara- 
tion of  candidacy  after  the  effective  date  of  the  new  law  in  order 
to  be  placed  on  ballots. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Michael  L.  Boicourt. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 


Enclosure:  Op.  No.  64 

12-27-61,  Morgan 
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Answer  by  letter — Boicourt 


OPINION  LETTHR  NO.  373 


Honorable  G.  William  w'eier 
Prosecuting  Attorney 
Jefferson  County 
Hillsboro.,  Missouri  63J5G 

Dear  Mr.  Weier: 

This  letter  is  in  response  to  your  request  reading 
as  f ollows : 


Can  a judge  of  the  Circuit  Court  of 
Jefferson  County,  a second  class 
county,  appoint  deputies  under  Section 
57.220,  RSMo  1959)  without  compen- 
sation? In  the  alternative,  if 
compensation  is  necessary  what  would 
be  the  requirements  therefor? 

Section  57*220,  RSMo  1959*  provides  that: 

"The  sheriff,  in  a county  of  the 
second  class,  shall  be  entitled 
to  such  a number  of  deputies  as  the 
judges  of  the  circuit  court  shall 
deem  necessary  for  the  prompt  and 
proper  discharge  of  the  duties  of  his 
office,  provided  however,  such  number 
of  deputies  appointed  bir  the  sheriff 
shall  not  be  less  than  one  chief 
deputy  sheriff  and  one  additional 
deputy  for  each  five  thousand  inhabi- 
tants of  the  county  according  to  the 
last  decennial  census.  Such  deputies 
shall  be  appointed  by  the  sheriff, 
but  no  appointment  shall  become 
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effective  until  approved  by  the  judges 
of  the  circuit  court  of  the  county. 

The  judges  of  the  circuit  court,  by 
agreement  with  the  sheriff,  shall 
fix  the  salaries  of  such  deputies. 

A statement  of  the  number  of  deputies 
allowed  the  sheriff,  and  their 
compensation,  together  with  the 
approval  of  any  appointment  by  the 
judges  of  the  circuit  court  shall 
be  in  writing  and  signed  by  them 
and  filed  by  the  sheriff  with  the 
county  court." 

You  will  note  that  the  statute  confers  upon  circuit 
judges  in  second  class  counties  the  power  to  determine  the 
number  of  deputies  necessary  to  aid  the  sheriff  in  proper 
discharge  of  the  duties  of  his  office  and  to  approve  the 
deputy  appointees  of  the  sheriff.  The  statute  does  not 
give  circuit  Judges  the  power  to  appoint  deputy  sheriffs. 
At  common  law,  circuit  judges  had  no  inherent  power  to 
appoint  deputy  sheriffs.  See  80  C.J.S.,  Sheriffs  and 
Constables  § 22a(l)p.  l38.  Therefore,  since  the  only  two 
Missouri  statutes  concerning  the  appointment  of  deputy 
sheriffs  in  second  class  counties,  §§  57*119  and  57*220, 
give  the  power  to  appoint  deputies  to  the  sheriff,  circuit 
judges  have  no  such  power. 

The  circuit  judges  do  have  authority,  however,  to 
determine  the  necessary  number  of  deputies,  approve  the 
sheriff's  appointments  (such  approval  being  a prerequisite 
to  the  effectiveness  of  such  appointments ) and  to  fix  the 
salaries  of  deputy  sheriffs  by  agreement  with  the  sheriff. 

Under  § 57*220,  RSMo  1959*  the  judges  of  the  circuit 
courts  are  required  to  prepare  and  sign  a statement  as  to 
the  number  of  deputies  allowed  and  their  compensation. 

The  sheriff  is  to  file  such  statement  together  with  signed 
approvals  of  appointments . 

We  would  direct  to  your  attention  the  fact  that  the 
statute  so  reads  that  the  circuit  judges,  by  agreement 
with  the  sheriff,  are  to  fix  the  salaries  of  deputies. 

The  use  of  the  term  "salary"  would  manifest  an  intention 
that  periodic  compensation  be  paid  at  regular  intervals 
for  the  public  services  rendered  or  performed.  77  C.J.S. 
"Salary,"  pp.  553-555*  "Salary"  usually  connotes  weekly, 
monthly,  or  yearly  periodic  payments. 
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The  circuit  Judges  could  sign  statements  authorizing 
nominal  compensation,  for  example,  one  dollar  per  year. 

It  would  be  unadvisable,  under  the  statute,  to  appoint 
deputies  which  are  to  serve  without  compensation,  because 
of  the  language  relating  to  the  fixing  of  "salaries" 
indicating  that  recompense  is  to  be  made  for  the  public 
services  rendered  by  such  deputies. 

It  is,  therefore,  our  view  that  while  circuit  judges 
of  Jefferson  County  cannot  appoint  deputy  sheriffs , they 
can  allow  a larger  staff  of  deputies  to  be  appointed, 
approve  the  sheriff’s  appointment  of  additional  deputies, 
and  agree  with  the  sheriff  that  only  nominal,  but  some, 
compensation  be  paid  the  additional  appointees. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 
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MUNICIPAL  COURTS : 

POLICE  COURTS: 

CITIES,  TOWNS  AND  VILLAGES: 
CHAIRMAN  OF  BOARD  OF  TRUSTEES 
OF  VILLAGE: 

MAYOR: 

ATTORNEY  AT  LAW: 


House  Bill  199  of  the  75th  General 
Assembly  provides  that  as  of  Octo- 
ber 13,  1969,  in  towns  or  villages 
in  a county  of  the  first  class 
with  a charter  form  of  government 
and  in  cities  of  the  fourth  class 
in  a county  of  the  first  class 
with  a charter  form  of  government: 

(1)  The  authority  of  the  chairman  of  such  town  or  village  to  hear 
and  determine  offenses  against  the  ordinances  of  such  town  or  vil- 
lage is  abolished  and  provides  in  lieu  thereof  for  the  election  or 
appointment  of  a municipal  Judge  who  will  have  such  jurisdiction; 

(2)  The  office  of  the  chairman  of  such  towns  or  villages  is  not 
otherwise  affected  by  the  provisions  of  said  bill  and  said  chair- 
man need  not  resign  and  his  office  is  not  vacated;  (3)  the  authority 
of  the  mayors  or  police  judges  of  cities  of  the  fourth  class  in 
such  county  to  hear  and  determine  offenses  against  the  ordinances 

of  said  cities  is  abolished  and  provides  in  lieu  thereof  for  the 
election  or  appointment  of  a municipal  judge  who  will  exercise  the 
jurisdiction  formerly  exercised  by  such  mayors  or  police  judges. 

Only  the  municipal  courts  in  a first  class  county  with  a charter 
form  of  government  are  affected  by  the  provisions  of  House  Bill  199 
and  the  bill  in  no  way  affects  the  jurisdiction  of  personnel  of  the 
city  courts  in  any  of  the  towns,  villages  or  cities  in  other 
counties . 


OPINION  NO.  376 


September  l8,  1969 


Honorable  Robert  H.  Branom 
State  Representative 
2151  29th  Street 
Hillsdale,  Missouri  63121 


Dear  Representative  Branom: 

This  official  opinion  is  issued  pursuant  to  your  request  in 
which  you  ask  whether  the  village  chairman  of  a village  in  St. 
Louis  County  may  continue  to  preside  over  trials  on  charges  of 
violation  of  municipal  ordinances  after  October  13,  1969,  which  is 
the  effective  date  of  House  Bill  199  passed  by  the  75th  General 
Assembly  and  approved  by  the  Governor. 

You  indicate  that  your  request  relates  to  the  Village  of 
Breckenridge  Hills  which  is  in  St.  Louis  County.  This  opinion, 
however,  applies  to  all  villages  and  fourth  class  cities  in  a 
county  of  the  first  class  with  a charter  form  of  government.  In 
view  of  the  fact  that  St.  Louis  County  is  presently  the  only  such 
county,  we  will  refer  to  this  classification  as  St.  Louis  County. 
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We  will  also  consider  the  application  of  House  Bill  199  to  towns, 
villages  and  fourth  class  cities  outside  St.  Louis  County. 

Prior  to  the  passage  of  House  Bill  199,  the  village  chairman 
of  a town  or  village  in  Missouri  served  ex  officio  as  a conservator 
of  the  peace  and  could  try  violations  of  municipal  ordinances. 

The  manifest  purpose  of  House  Bill  199  was  to  modify  Section  80.260, 
RSMo  1959,  so  that  towns  and  villages  in  St.  Louis  County  will  be 
obliged  to  select  members  of  the  bar  as  municipal  judges.  The  Board 
of  Trustees  of  such  a village  is  obliged  to  do  this  by  ordinance. 

It  has  no  discretion.  Such  a municipal  judge,  onae elected  or  ap- 
pointed, has  "exclusive  original  jurisdiction  to  hear  and  determine 
all  offenses  against  the  ordinances  of  the  town"  by  the  express 
terms  of  Section  80.260  as  provided  in  House  Bill  199- 

The  chairman  of  the  Board  of  Trustees  is  to  serve  as  the  trier 
of  charges  of  violation  of  ordinances  in  any  village  outside  St. 

Louis  County  as  in  the  past;  but  in  St.  Louis  County,  the  municipal 
judge  is  to  have  this  authority. 

We  do  not  see  any  necessity  for  a "resignation"  on  the  part 
of  the  village  chairman  of  the  Village  of  Breckenridge  Hills. 

His  authority  as  set  out  in  Sections  8o.o4o  through  80.090  would 
remain  as  before.  On  the  effective  date  of  this  act,  the  chairman 
would  simply  cease  to  have  authority  to  hear  charges  of  ordinance 
violations . 

As  for  cities  of  the  fourth  class,  prior  Section  98. 500  gave 
each  city  a choice.  The  mayor  could  preside  over  trials  for  vio- 
lation of  city  ordinances,  or  an  ordinance  could  provide  for  election 
of  a "police  judge."  There  was  no  requirement  that  the  police 
judge  be  a member  of  the  bar. 

Section  98. 500  continues  as  formerly  in  the  case  of  cities  of 
the  fourth  class  outside  St.  Louis  County  with  such  violations 
tried  by  the  mayor  or  the  police  judge  as  the  mayor  and  the  board 
of  aldermen  determine  by  ordinance. 

Each  section  of  Chapter  98  which  is  amended  by  House  Bill 
199  refers  to  "the  mayor  and  police  judge,  or  a municipal  judge  in 
a city  of  the  fourth  class  in  any  first  class  county  with  a char- 
ter form  of  government.  . . " Section  98. 500  terminates  the  juris- 
diction of  the  mayor,  or  the  police  judge  to  hear  and  determine 
offenses  against  the  ordinances  in  cities  of  the  fourth  class  in 
St.  Louis  County  and  establishes  the  office  of  municipal  judge. 

In  such  cities  the  municipal  judge  must  be  licensed  to  practice 
law  unless  he  is  holding  the  office  of  police  judge  on  the  effective 
date  of  the  act,  and  may  be  either  appointed  or  elected  as  pro- 
vided by  ordinance. 
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CONCLUSION 


It  is  the  opinion  of  this  office  that  House  Bill  199  of  the 
75th  General  Assembly  provides  that  as  of  October  13 > 1969>  in 
towns  or  villages  in  a county  of  the  first  class  with  a charter 
form  of  government  and  in  cities  of  the  fourth  class  in  a county 
of  the  first  class  with  a charter  form  of  government: 

(1)  The  authority  of  the  chairman  of  such  town  or  village  to 
hear  and  determine  offenses  against  the  ordinances  of  such  town  or 
village  is  abolished  and  provides  in  lieu  thereof  for  the  election 
or  appointment  of  a municipal  judge  who  will  have  such  jurisdiction; 

(2)  The  office  of  the  chairman  of  such  towns  or  villages  is 
not  otherwise  affected  by  the  provisions  of  said  bill  and  said 
chairman  need  not  resign  and  his  office  is  not  vacated  thereby; 

(3)  The  authority  of  the  mayors  or  police  judges  of  cities 
of  the  fourth  class  in  such  county  to  hear  and  determine  offenses 
against  the  ordinances  of  said  cities  is  abolished  and  provides  in 
lieu  thereof  for  the  election  or  appointment  of  a municipal  judge 
who  will  exercise  the  jurisdiction  formerly  exercised  by  such 
mayors  or  police  judges. 

Only  the  municipal  courts  in  a first  class  county  with  a 
charter  form  of  government  are  affected  by  the  provisions  of 
House  Bill  199  and  the  bill  in  no  way  affects  the  jurisdiction 
or  personnel  of  the  city  courts  in  any  of  the  towns,  villages 
or  cities  in  other  counties. 


Yours  very  truly, 


JOHN  C.  DANFORTH 
Attorney  General 
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LIQUOR:  A corporation  which  holds  a majority 

CORPORATIONS:  Interest  in  various  other  corpora- 

tions cannot,  either  personally  or 
through  its  various  subsidiaries, 
hold  more  than  three  retail  liquor- 
by-the-drink  licenses. 


OPINION  NO.  377 


September  30.  19-69 


Honorable  Harry  Wiggins,  Supervisor 
Department  of  Liquor  Control 
Broadway  State  Office  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Wiggins: 

This  is  in  response  to  your  request  for  an  opinion  by  our 
office,  in  which  you  seek  our  construction  of  §311.260,  RSi'Io  1959, 
with  respect  to  corporate  structures.  Specifically,  you  asked  whet- 
her §311.260  would  prohibit  the  organization  of  a holding  corpora- 
tion which  would  then  acquire  majority  stock  ownership  of  numerous 
other  corporations  in  the  State  of  Missouri  and  place  liquor-by-the- 
drink  licenses  in  series  of  three  licenses  under  each  subsidiary 
corporation,  thereby  having  an  Interest  in  more  than  three  llquor- 
by-the-drink  licenses. 

Section  311.260  provides: 

"No  person  or  corporation,  or  any  employee, 
officer,  agent,  subsidiary,  or  affiliate 
thereof,  shall  have  more  than  three  licenses, 
nor  be  directly  or  indirectly  interested  in 
any  business  of  any  other  person  or  corpora- 
tion, or  of  any  employee,  officer,  agent, 
subsidiary,  or  affiliate  thereof,  to  sell  in- 
toxicating liquor,  at  retail  by  the  drink  for 
consumption  on  the  premises  described  in  any 

such  license,  nor  shall  any  such  intoxicating 
liquor  be  sold  at  retail  by  the  drink  for  con- 
sumption at  the  place  of  sale  at  more  than 
three  places  in  this  state,  by  any  person  or 
corporation,  or  by  any  employee,  officer,  agent, 
subsidiary  or  affiliate  thereof." 

Thus,  it  is  clear  "...  that  a retail  dealer  in  liquor  by  the 
drink  . . . may  have  not  more  than  three  licenses,  nor  shall  he  sell 
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at  more  than  three  places  in  the  state,  ..."  State  ex  rel.  Klein 
v.  Hughes,  173  S.W.2d  877,  880  (Mo.  19^3).  Also,  It  is  plain  that 
this  statute  prohibits  the  holding  of  more  than  three  licenses  by 
any  combination  of  a retail  dealer  in  liquor-by-the-drink,  whether 
he  be  person  or  corporation,  and  any  employee,  officer,  agent,  sub- 
sidiary, or  affiliate  thereof.  Indeed,  if  this  were  not  so,  the 
phrase  "or  any  employee,  officer,  agent,  subsidiary,  or  affiliate 
thereof”  would  be  meaningless.  In  addition,  we  think  it  clear  that 
§311.260  prohibits  a retail  dealer  in  liquor-by-the-drink  from  having 
a direct  or  indirect  interest  in  the  business  of  any  other  person  or 
corporation  which  has,  either  personally  or  through  an  employee, 
officer,  agent,  subsidiary,  or  affiliate,  a license  to  sell  liquor- 
by-the-drink  for  consumption  on  the  premises. 

In  the  factual  situation  mentioned,  there  can  be  no  question 
that  each  of  the  corporations,  the  majority  of  the  stock  of  which 
is  owned  by  another  corporation,  is  a subsidiary  of  the  holding 
corporation.  See  Baker  v.  Fenley,  128  S.W.2d  295,  298  (K.C.Mo. 

App.  1939).  This  being  so,  §311.260  would  prohibit  the  holding 
corporation  or  any  of  its  subsidiary  corporations  from  holding 
more  than  three  liquor-by-the-drink  licenses,  whether  such  licenses 
be  issued  individually  to  three  subsidiary  corporations  or  collec- 
tively to  one  subsidiary  corporation. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  a corporation 
which  holds  a majority  interest  In  various  other  corporations  can- 
not, either  personally  or  through  its  various  subsidiaries,  hold 
more  than  three  retail  liquor-by-the-drink  licenses. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Richard  L.  Wieler. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 
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Answer  by  letter-Blackmar 


October  27,  19^9 


OPINION  LETTER  NO.  379 


Honorable  Oene  McNary 
Prosecuting  Attorney 
St.  Louis  County  Court  House 
Clayton,  Missouri  63105 

Dear  Mr.  McNary: 


FILED 

319 


This  letter  is  in  response  to  your  request  for  an  opinion  on: 

(1)  whether  the  federal  statute,  23  U.S.C.  127,  is  properly  incor- 
porated by  reference  in  Section  304.180,  RSMo  Supp.  1967,  and  (2) 
whether  Section  4 of  this  statute  provides  legal  sanctions  for  a 
violation  of  the  overload  limits  set  by  Section  23  U.S.C.  127.  On 
inquiry,  we  are  also  informed  that  you  are  interested  in  an  opinion 
as  to  whether  Section  4 of  Section  304.180,  RSMo  Supp.  1967,  pro« 
vldes  legal  sanctions  for  a violation  of  the  overload  limits  set  by 
23  U.S.C.  127  when  prosecution  is  for  a load  within  the  limits  of 
Section  304.190,  RSMo  Supp.  1967. 

In  response  to  questions  1 and  2,  we  are  of  the  opinion  that 
the  limits  3et  by  the  federal  statute  and  the  state  statute.  Sec- 
tion 304.180,  are  the  same;  and  therefore,  we  see  no  need  to  con- 
sider those  questions. 

We  see  no  way  that  Section  4 of  Section  304.180  can  be  construed 
to  malce  unlawful  loads  expressly  permitted  by  Section  304.190. 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


BAIL  BONDS: 


A member  of  the  Selective 
Service  Board  of  Jefferson 
County  is  not  disqualified 
by  his  membership  therein  from  acting  as  a professional 
surety  on  bail  bonds  under  Supreme  Court  Rule  32.14. 


September  23,  1969 


OPINION  NO.  381 


Honorable  William  T.  Brooking,  Jr. 

Assistant  Prosecuting  Attorney 
Jefferson  County  Courthouse 
Hillsboro,  Missouri  63050 

Dear  Mr.  Brooking: 

This  official  opinion  is  issued  in  response  to  your 
request  for  a ruling  asking  the  following  question: 

Is  a member  of  the  Selective  Service 
Board  of  Jefferson  County  qualified 
to  act  as  a professional  surety  on 
bail  bonds  under  provisions  of  Supreme 
Court  Rule  32.14? 

Supreme  Court  Rule  32.14  is  worded  thusly: 

"An  individual  shall  not  be  accepted 
as  a surety  on  any  bail  bond  taken 
under  these  Rules  unless  he  possesses 
the  following  qualifications : 

1.  He  shall  be  a reputable  person, 
at  least  twenty-one  years  of  age  and 
a bona  fide  resident  of  the  State  of 
Missouri. 

2.  He  shall  not  have  been  convicted 
of  any  felony  under  the  laws  of  any 
state  or  of  the  United  States. 

3.  He  shall  not  be  an  attorney-at- 
law,  a peace  officer,  a constable  or 
a deputy  constable. 
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4.  He  shall  not  be  an  elected  or 
appointed  official  or  employee  of 
the  State  of  Missouri  or  any  county 
or  other  political  subdivision  there- 
of. 


5.  He  shall  have  no  outstanding 
forfeiture  or  unsatisfied  judgment 
thereon  entered  upon  any  bail  bond 
in  any  court  of  this  state  or  of  the 
United  States . " 

We  assume  that  your  question  is  directed  at  subsection 
(4)  of  the  Rule  concerning  the  disqualification  to  act 
as  bail  bond  surety  attached  to  officials  or  employees 
of  the  State  of  Missouri,  in  a county  or  other  subdivision 
thereof.  This  subsection  would  not  disqualify  a member 
of  a local  Selective  Service  Board  from  acting  as  a pro- 
fessional bail  bond  surety,  because  the  members  of  such 
boards  are  not  employees  of  the  State  of  Missouri  or  any 
county  or  political  subdivision  thereof.  To  the  contrary, 

50  U.S.C.A.  App.  § 460  (b)(3)  provides  for  the  creation 
of  local  Selective  Service  Boards  by  the  President  which 
shall  become  integral  parts  of  the  Selective  Service  System, 
an  agency  within  the  executive  branch  of  the  federal 
government. 

As  Supreme  Court  Rule  32.14  reads  so  that,  "An  in- 
dividual shall  not  be  accepted  as  a surety  on  any  bail 
bond  taken  under  these  Rules  unless  he  possesses  the 
following  qualifications  . . “ n (emphasis  added),  the 
qualifications  included  thereunder,  in  conjunction  with 
Rule  32.15  as  regards  solvency  and  Rule  32.16  concerning 
the  filing  of  an  affidavit,  must  be  considered  to  be 
complete.  If  the  member  of  the  Selective  Service  Board 
of  Jefferson  County  in  question  is  qualified  under  the 
other  subdivisions  of  Rule  32.14  and  is  solvent  under 
Rule  32.15  and  if  he  files  an  affidavit  in  compliance 
with  Rule  32.16,  his  membership  in  said  Board  is  not 
disqualifying  under  subsection  (4)  of  Rule  32.14. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  a 
member  of  the  Selective  Service  Board  of  Jefferson  County 
is  not  disqualified  by  his  membership  therein  from  acting 
as  a professional  surety  on  bail  bonds  under  Supreme 
Court  Rule  32.14. 
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The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Michael  L.  Boicourt. 

Yours  very  truly, 

V-.0-A» 

' JOHN  C.  DANFORTH 
Attorney  General 
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August  28,  1969 


OPINION  LETTER  NO.  384 
Answered  by  Letter  - Bartlett 


Mr.  Hubert  Wheeler 
Commissioner  of  Education 
State  Department  of  Education 
Jefferson  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Commissioner  Wheeler: 

In  accordance  with  your  request  of  August  6,  1969,  we 
have  reviewed  the  Missouri  State  Board  of  Education's  Appli- 
cation for  Program  Grant  for  Migratory  Children  (Fiscal  Year 
1976) . ¥his  grant  is  being  submitted  under  Title  I of  the 
Elementary  and  Secondary  Education  Act  of  1965,  PL  89- 10,  as 
amended  by  PL  89-750. 

In  addition  to  the  Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  by  PL  89-750,  and  the  Regulations  pur- 
suant thereto,  our  review  has  taken  into  consideration  Arti- 
cle III,  Section  38(a),  Missouri  Constitution,  and  Section 
161.092  RSMo  Supp.  1907. 

Based  on  the  foregoing,  we  hereby  certify  that  the  Missouri 
State  Board  of  Education  has  authority  under  State  law  to  per- 
form the  duties  and  functions  of  a "State  educational  agency"  as 
defined  in  Title  I of  PL  89- 10  (20  U.S.C.  Section  244)  including 
those  arising  from  the  assurances  set  forth  in  the  Application 
and  that  the  State  Board  of  Education  has  the  authority  to  sub- 
mit and  administer  the  special  educational  programs  and  projects 
for  migratory  children  as  set  forth  in  the  Application. 

This  Opinion  Letter  constitutes  our  official  certification 
and  should  be  inserted  in  the  appropriate  place  in  each  copy  of 
the  Application.  We  are  returning  herewith  two  copies  of  the 
Application. 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


SHERIFFS:  Senate  Bill  No.  165  of  the  75th 

COMPENSATION:  General  Assembly  relating  to 

FEES:  sheriffs  of  class  three  and  class 

LEGISLATION:  four  counties  provides  for  compen- 

AUDITOR:  sation  for  such  sheriffs  which  is 

in  addition  to  other  compensation 
now  provided  by  law  and  is  effective  October  13,  1969-  Senate 
Bill  No.  165,  however,  limits  the  total  compensation  of  all 
sheriffs  of  counties  of  the  third  class  with  an  assessed  valua- 
tion of  less  than  $20  million  to  $10,000  per  year,  excluding 
mi leage . 


October  9 , 1969 


OPINION  NO.  337 


Honorable  Robert  B.  Paden 
Prosecuting  Attorney 
DeKalb  County 
P.  0.  Box  301 
Mays vi lie,  Missouri  64469 

Dear  Mr.  Paden: 

This  official  opinion  is  issued  in  response  to  the  request 
contained  in  your  letter  dated  August  26,  1969. 

The  question  presented  is  whether  or  not  Senate  Bill  No. 

165?  75th  General  Assembly  of  the  State  of  Missouri,  entitled 
"AN  ACT  Relating  to  sheriffs",  increases  the  compensation  pay- 
able to  sheriffs  of  third  class  counties  above  that  already  pro- 
vided in  Sections  57-390,  57-405  and  57-430,  RSMo  1959- 

Apparently,  there  is  some  feeling  that  moneys  to  be  paid 
sheriffs  under  Senate  Bill  No.  165  are  to  be  paid  in  lieu  of  and 
not  in  addition  to  the  compensation  and  expenses  provided  in  the 
sections  of  the  statutes  to  which  reference  has  been  made.  Senate 
Bill  No.  165  was  passed  by  the  General  Assembly  and  signed  by  the 
Governor  on  August  11,  1969,  and  provides  as  follows: 

"1.  The  sheriff  in  counties  of  the  third 
class  shall  on  January  first  of  each  year 
and  every  three  months  thereafter  file  with 
the  circuit  court  of  the  county  a report  on 
the  conditions  of  the  county  jail,  the  num- 
ber of  prisoners  confined  in  the  jail,  to- 
gether with  recommendations  relating  to  its 
operation. 
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2.  In  addition  to  the  salary,  travel  ex- 
penses, reimbursement  expenses,  and  any 
other  compensation  now  provided  by  law,  the 
sheriff  in  each  county  of  the  third  class, 
for  the  performance  of  these  duties,  shall 
receive  the  following  sums  per  year:  In 
counties  having  a population  of  less  than 
seven  thousand  five  hundred,  the  sum  of 
six  thousand  eight  hundred  dollars;  * * * 
payable  in  twelve  equal  monthly  install- 
ments out  of  the  county  treasury,  by  war- 
rants drawn  by  the  county  court  upon  the 
county  treasury. 

"3.  In  counties  of  the  third  class  after 
the  passage  of  this  act  the  sheriff  shall 
pay  all  fees  collected  by  him  in  civil 
matters,  and  which  were  previously  retain- 
able by  him,  into  the  county  treasury,  ex- 
cept charges  for  each  mile  traveled,  allow- 
able to  him,  which  he  may  retain,  in  serv- 
ing civil  process. 

* * * 

"Notwithstanding  other  provisions  of 
this  act  the  total  compensation  of  sheriffs 
of  counties  of  the  third  class  with  an  as- 
sessed valuation  of  less  than  $20  million 
shall  not  exceed  $10,000  excluding  mileage." 

The  question  should  be  considered  in  the  light  of  Article 
VII,  Section  13,  Missouri  Constitution,  which  limits  increases  in 
compensation  under  certain  circumstances.  The  constitutional 
provision  is  as  follows: 

"Limitation  on  increase  of  compensation  and 
extension  of  terms  of  office.  - - The  compen- 
sation of  state,  county  and  municipal  officers 
shall  not  be  increased  during  the  term  of  of- 
fice; nor  shall  the  term  of  any  officer  be  ex- 
tended . " 

The  express  language  of  Senate  Bill  No.  165  is  that  the  com- 
pensation provided  therein  shall  be  "in  addition  to  the  salary, 
travel  expenses,  reimbursement  expenses  and  any  other  compensation 
now  provided  by  law."  This  language,  however,  is  limited  somewhat 
by  the  provisions  of  the  bill  requiring  the  sheriff  to  pay  all 
fees  collected  by  him  in  civil  matters,  and  which  were  previously 
retained  by  him,  into  the  county  treasury  except  charges  for 
mileage  in  serving  civil  process. 

Section  57* 390 j RSMo  1959  5 relating  to  class  three  counties. 
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provides  compensation  for  the  arrest,  care  and  handling  of  persons 
accused  of  crime.  It  makes  no  provision  for  filing  reports  on  the 
conditions  of  the  county  jail  as  contemplated  by  the  Bill.  Section 
• 57*^05  allows  additional  compensation  to  sheriffs  of  class  three 
and  class  four  counties.  Section  57 .430  allows  sheriffs  and  their 
deputies  actual  and  necessary  expenses  in  connection  with  serving 
warrants  or  other  criminal  process,  and  investigation  of  persons 
accused  of  or  convicted  of  criminal  offenses.  It  will  be  observed 
that  none  of  these  statutes  relate  to  the  filing  of  county  jail 
condition  reports. 

Section  57.102,  RSMo  Supp.  1967,  requires  that  sheriffs  in 
second  class  counties  file  periodic  reports  on  the  condition  of  the 
county  jail,  and  the  number  of  prisoners  confined  in  the  jail  to- 
gether with  recommendations  relating  to  its  operation.  Senate  Bill 
No.  165  imposes  the  same  obligation  on  sheriffs  of  counties  of  the 
third  and  fourth  classes.  The  duties  thus  imposed  by  Senate  Bill  No. 
lb 5 are  additional  duties  for  which  additional  compensation  is  to 
be  paid. 

Under  these  circumstances,  there  is  no  constitutional  objection 
inasmuch  as  additional  duties  are  imposed  upon  sheriffs  of  third 
class  counties  by  the  new  statute.  Likewise,  Senate  Bill  No.  165 
did  not  repeal  any  of  the  prior  statutory  enactments  relating  to 
compensation  of  sheriffs  of  third  class  counties. 

Inasmuch  as  DeKalb  County.  Missouri  has  an  assessed  valuation 
exceeding  $20,000,000,  the  limitation  on  total  compensation  con- 
tained in  the  last  paragraph  of  Senate  Bill  No.  165,  quoted  above, 
does  not  apply.  The  population  of  the  county  is  less  than  7,500. 
Therefore,  the  additional  compensation  for  such  sheriff  is  $6,800 
per  year. 

We  note  that  the  bill  does  contemplate  that  the  report  be  filed 
on  January  first  of  each  year  and  every  three  months  thereafter. 
Presumably,  however,  the  legislature  considered  that  the  preparation 
of  the  report  would  require  that  the  sheriffs  of  counties  of  the 
third  class  perform  work  prior  to  January  1,  1970.  In  our  view. 
Senate  Bill  No.  165  will  become  effective  October  13,  1969,  and  the 
compensation  therein  provided  will  be  pro-rated  from  October  13, 
1969,  to  the  end  of  the  year. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  Senate  Bill  No. 
165  of  the  75th  General  Assembly  relating  to  sheriffs  of  class 
three  and  class  four  counties  provides  for  compensation  for  such 
sheriffs  which  is  in  addition  to  other  compensation  now  provided  by 
law  and  is  effective  October  13,  1969.  Senate  Bill  No.  165,  however, 
limits  the  total  compensation  of  all  sheriffs  of  counties  of  the 
third  class  with  an  assessed  valuation  of  less  than  $20  million  to 
$10,000  per  year,  excluding  mileage. 
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The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant  John  E.  Park. 


JOHN  C.  DANFORTH 
Attorney  General 
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October  23, 


1967 


FILED  NO.  389  - 1969 


The  Honorable  James  C.  Kirkpatrick 
Secretary  of  State 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  J im : 

As  you  will  recall,  on  April  25,  1967,  by  letter,  you 
asked  the  following  question: 

" I 8 it  your  opinion  that  Chapter  356  of  the 
Missouri  Revised  Statutes,  1959,  is  meant  to 
exclude  those  named  professions  from  incor- 
porating under  Chapter  351  of  the  Missouri 
Revised  Statutes,  1959?" 

We  subsequently  discussed  the  matter  on  the  phone  and  de- 
cided that  a letter  would  be  sent,  in  answer,  rather  than  an 
opinion . 

Thereafter,  on  May  3,  1967,  a letter  was  sent  stating,  in 
part , that : 

"...  those  professions  listed  under  Chapter 
356  were  meant  to  be  excluded  from  the  pro- 
visions of  Chapter  351  ..." 

As  a result  of  my  letter  we  received  comment  from  various 
attorneys  to  the  effect  that  we  were  in  error  as  to  our  statement 
to  you  in  our  letter  of  May  3,  1967. 

The  matter  was  reviewed  and  I'm  convinced  that  we  were  in 


error . 
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The  Honorable  James  C.  Kirkpatrick 
October  23,  1967 
Page  2 


This  office  is  of  the  opinion  that  Chapter  356,  RSMo,  was 
intended  by  the  legislature  to  be  an  enabling  act  and  not  a 
regulating  act,  in  conjunction  with  Chapter  351,  RSMo. 

I believe  there  is  very  little  doubt  that  professional  per- 
sons might  incorporate  either  under  the  General  Business  Corpo- 
ration Act,  if  their  licensing  laws  permit,  or  under  Chapter  356 
if  they  so  desire. 

I certainly  apologize  for  any  inconvenience,  to  say  the  least, 
that  may  have  occurred  because  of  our  error. 

If  you  have  any  further  questions  please  contact  me. 

I assume  that  this  letter  will  replace  the  aforementioned 
letter  containing  the  erroneous  information. 

Respectfully , 


NORMAN  H.  ANDERSON 
Attorney  General 


NHA/hw 

cc : Wm.  A.  Boles 

Suite  209,  408  Olive  St. 

St.  Louis,  Mo.  63102 

Hon.  James  E.  Godfrey 
Room  1000,  418  Olive  St. 

St.  Louis,  Mo. 

Hon.  Jack  J.  Schramm 

Room  574,  7701  Forsyth  Blvd . 

Clayton,  Mo.  63105 


CRIMINAL  COSTS:  The  state  shall  pay  from  the  criminal 

cost  appropriations  for  the  cost  of 
''a  transcript"  of  criminal  proceedings  where  the  defendant  is  sen- 
tenced to  five  years  or  more  in  tne  penitentiary  when  the  transcript 
is  required  by  the  judge,  but  that  there  is  no  authority  for  the  state 
to  pay  for  a copy  thereof  when  required  by  the  judge  at  the  conclu- 
sion of  the  case. 


OPINION  NO.  392 


October  14,  1969 


Honorable  Brendan  Ryan 
Circuit  Attorney 
City  of  St.  Louis 
municipal  Courts  Building 
St.  Louis,  Missouri 

Dear  Mr.  Ryan: 

In  your  letter  of  August  23,  1969,  you  requested  an  opinion 
from  tnis  office  as  follows: 

"For  some  time  it  has  been  the  practice  of 
the  judges  of  the  St.  Louis  Circuit  Court  to 
require  the  court  reporter  to  prepare  a trans- 
cript - consisting  of  an  original  and  one 
copy  - in  all  criminal  cases  in  which  defen- 
dants enter  pleas  of  guilty  and  are  given 
sentences  of  five  years  or  more.  Such  ori- 
ginal and  copy  are  then  placed  in  the  court 
file  as  part  of  the  permanent  record.  This 
practice  originated  out  of  the  judges'  ex- 
periences witn  the  multiplicity  of  Sup.  Crt. 

Rule  27.26  Motions  that  iiave  been  filed  in  re- 
cent years  and  discussions  and  suggestions 
pertinent  thereto  that  were  made  at  some  of  the 
judicial  conferences. 

"In  most  of  the  Rule  27.26  proceedings  the  de- 
fendants are  indigent,  and  their  attorneys  - 
appointed  counsel  usually  - requests  a trans- 
cript of  the  proceedings  at  the  time  of  the 
defendant's  plea.  The  ready  availability  of 
the  copy  of  the  transcript  has  saved  much  time 
and  avoided  many  difficulties. 

"The  Comptroller's  Office  pays  for  the  original 
but  declines  to  pay  for  th-  carbon  copy  of  the 
transcript . 
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"An  official  opinion  is  respectfully  requested 
as  to  whether  or  not,  under  the  provisions  of 
Section  485.100  RSMo  Supp.  1965  the  State  should 
pay  for  the  carbon  as  well  as  for  the  original 
transcript . " 

Section  485.100,  RSMo  Supp.  1967,  to  wnich  you  refer  provides 
in  part : 


"...  Any  judge,  in  his  discretion,  may  order 
a transcript  of  all  or  any  part  of  the  evidence 
or  oral  proceedings,  and  the  court  reporter's 
fees  for  making  the  same  shall  be  paid  by  the 
county,  upon  a voucher  approved  by  the  court, 
and  taxed  against  the  state  or  county  as  may 
be  proper.  In  criminal  cases  where  an  appeal 
is  taken  by  the  defendant,  and  it  appears  to 
the  satisfaction  of  the  court  that  the  defen- 
dant is  unable  to  pay  the  costs  of  the  trans- 
cript for  the  purpose  of  perfecting  the  appeal, 
the  court  shall  order  the  same  to  be  furnished, 
and  the  court  reporter's  fees  for  making  the 
same  shall  be  paid  by  the  county,  upon  a voucher 
approved  by  the  court,  and  taxed  against  the 
state  or  county  as  may  be  proper;  and  in  such 
case  the  court  reporter  shall  furnish  three 
transcripts  in  duplication  of  the  notes  of  the 
evidence,  for  the  original  of  which  he  shall 
receive  forty-five  cents  per  legal  page  and  for 
the  copies  fifteen  cents  per  page."  (Emphasis 
added) 

The  State  of  Missouri  is  now  reimbursing  the  counties  for  the 
cost  of  "a  transcript"  ordered  under  Section  435.100,  RSMo  Supp. 

1967,  because  the  state  is  liable  under  Section  550.020(1),  RSMo 
1959,  which  provides: 

",  . .in  all  cases  in  which  the  defendant 
shall  be  sentenced  to  imprisonment  in  the 
penitentiary,  . . . the  state  shall  pay  the 
cost,  ..." 

Moreover,  the  last  clause  of  Section  550.029(1),  RS.lo  1959,  provides 
that  the  state  shall  not  pay  costs  "incurred  on  behalf  of  defendant." 

It  Is  apparent  from  the  facts  as  outlined  in  your  letter  that 
the  carbon  copy  of  the  transcript  for  which  payment  is  sought  is 
being  prepared  for  the  benefit  of  the  defendant.  Therefore,  there 
is  no  statutory  authority  under  Section  550.020,  RSMo  1959,  which 
allows  payment  by  the  state. 
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CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  the  state 
shall  pay  from  the  criminal  cost  appropriations  for  the  cost  of 
"a  transcript"  of  criminal  proceedings  where  the  defendant  is 
sentenced  to  five  years  or  more  in  the  penitentiary  when  the  trans- 
cript is  required  by  the  judge,  but  that  there  is  no  authority  for 
the  state  to  pay  for  a copy  thereof  when  required  by  the  judge  at 
the  conclusion  of  the  case. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  John  C.  Craft. 


Yours  very  truly, 

JOHN  C.  DAIiPORTll 
Attorney  General 
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September  23,  1969 


OPINION  LETTER  NO.  397 


Mr.  James  E.  Schaffner,  Director 
Department  of  Revenue 
Jefferson  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Schaffner: 

This  letter  is  in  response  to  your  opinion  request  concerning  an 
interpretation  of  Senate  Bill  No.  24l. 

More  specifically,  you  inquire  how  the  distribution  of  the  cig- 
arette tax  funds  shall  be  made  and  to  whom  such  distribution  shall  be 
made . 


Senate  Bill  No.  24l  of  the  75th  General  Assembly  is  an  amend- 
ment to  Section  210.320  of  the  Revised  Statutes  of  1959. 

The  amended  section  reads  in  full  as  follows: 

"The  county  court  in  any  such  county,  or 
the  circuit  court  en  banc  in  any  first 
class  county  with  all  or  part  of  a city  of 
350,000  or  more  population,  shall  make  all 
rules  and  regulations  for  the  government 
of  such  places  of  detention,  appoint 
officers  and  attendants,  including  teachers, 
prescribe  their  duties  and  fix  their  compen- 
sation. The  expense  of  maintaining  such 
places  of  detention,  including  the  compen- 
sation of  officers  and  employees  thereof, 
shall  be  paid  out  of  any  funds  available 
for  the  purpose,  as  said  county  court  may 
deem  proper;  provided,  no  portion  of  the 
special  road  fund  shall  be  appropriated 
for  this  purpose. 


Mr.  James  E.  Schaffner 


"In  any  first  class  county  with  all  or  the 
greater  part  of  a city  of  350,000  or  greater, 
to  help  defray  the  expenses  of  such  places 
of  detention  and  other  children's  services 
and  for  no  other  purposes,  the  county  court 
or  other  legislative  authority  is  hereby 
authorized  to  impose  a tax  on  the  sale  of 
cigarettes  made  of  tobacco  or  any  substi- 
tute for  tobacco,  not  to  exceed  two  and 
one-half  mills  per  cigarette  sold  in  said 
county. 

"The  rate  of  taxation  shall  not  be  greater 
than  the  amount  required  for  children's 
services . 

"The  county  cigarette  tax  shall  be  collected 
by  the  division  of  collection  of  the  state 
department  of  revenue.  The  division  shall 
each  day  retain,  from  the  county  tax  col- 
lected, one  per  cent  of  the  amount  col- 
lected and  deposit  that  amount  in  the 
state  general  revenue  fund  to  help  defray 
the  cost  to  the  state  of  collecting  and  dis- 
tributing this  tax. 

"The  tax  shall  be  paid  and  stamps  affixed 
in  the  same  manner  as  is  provided  by  chap- 
ter 149  RSMo,  for  the  state  cigarette 
tax;  except  that  no  discount  shall  be 
given  any  wholesaler  for  affixing  stamps 
or  making  reports  required  by  the  division. 

"The  director  of  revenue  of  this  state  shall 
promulgate  reasonable  and  necessary  regu- 
lations for  the  collection  of  this  tax  and 
any  violation  of  such  regulation  is  a mis- 
demeanor and  any  person  convicted  of  such 
a misdemeanor  shall  be  punished  by  law. 

"The  budget  for  the  operation  of  such  places 
of  detention  shall  be  fixed  by  the  Circuit 
Court  en  banc  in  counties  of  the  first  class 
with  all  or  part  of  a city  of  350,000,  or 
more,  population.  Such  budget  shall  be  filed 
with  the  County  Court  at  the  same  time  as, 
and  becomes  a part  of,  the  budget  of  the 
Circuit  Court  en  banc  for  the  performance  of 
its  other  duties  and  functions." 
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Throughout  this  section,  the  emphasis  indicates  that  the  tax  im- 
posed is  a county  tax  and  for  county  purposes.  It  is  clearly  provided 
that  the  division  of  collection  of  the  State  Department  of  Revenue  acts 
only  as  a collecting  agency  of  the  "county  cigarette  tax"  and  to  defray 
such  costs,  the  division  of  collection  receives  one  per  cent  which  is 
deposited  in  the  state  general  revenue  fund. 

We  also  note  that  the  budget  for  the  operation  of  such  places  of 
detention,  for  which  such  funds  are  used,  would  be  fixed  by  the  Circuit 
Court  en  banc  in  counties  of  the  first  class  with  all  or  part  of  a city 
of  350,000,  or  more,  population  and  be  filed  with  the  County  Court  at 
the  same  time  as,  and  becomes  a part  of,  the  budget  of  such  Circuit  Court 
en  banc  for  the  performance  of  its  other  duties  and  functions.  The  ex- 
penses of  the  Circuit  Courts,  of  course,  are  paid  out  of  the  county  treas- 
ury. Section  476.270,  RSMo  1959. 

The  county  treasurer  is  the  proper  officer  to  receive  such  moneys 
from  the  division  of  collection,  less  the  one  per  cent  deposited  in  the 
state  general  revenue  fund,  and  to  disburse  the  same  on  warrants  drawn 
by  order  of  the  county  court.  Section  54.100,  RSMo  1959* 

We  further  note  that  the  one  per  cent  of  the  amount  retained  to 
defray  the  cost  of  collection  and  distribution  of  the  tax  is  to  be  retained 
"each  day."  It  follows  that  the  legislature  intended  the  distribution  of 
the  balance  to  the  county  treasury  be  on  a day-to-day  basis. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 
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NOTE ; This  opinion  letter  when  sent  out  should  always 
be  accompanied  by  Op.  No . 231  - 1371 . 


Answer  by  let ter-J ones 


November  20,  1969 


OPINION  LETTER  NO.  398 


Mr.  George  W.  Flex.senhar,  Director 
Division  of  Industrial  Inspection 
Broadway  State  Office  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Flcxsenhar: 


I filed 

39g 

i 


This  is  to  acknowledge  receipt  of  your  letter  of  recent  date 
with  enclosures  requesting  an  opinion  from  this  office  as  to  whether 
two  rest  periods  15  minutes  each  and  a lunch  period  of  30  minutes 
are  to  be  counted  as  "hours  worked"  within  the  meaning  of  Section 
290.040,  RSMo  1959. 

The  woruing  of  the  above  statute  prohibits  the  employment  of 
females  in  enumerated  types  of  businesses  for  a longer  period  than 
9 hours  during  any  one  day  and  more  than  54  hours  during  any  one 
week.  The  assumption  is  made  that  the  statute  is  applicable  to  the 
business  of  the  company  in  question. 

With  these  principles  in  mind,  the  enclosures  that  you  have 
provided  us  indicate  that  the  policies  for  consideration  are  as 
follows : 


"As  noted  previously  our  employees  are  paid  for 
eight  hours  each  shift.  However,  during  each 
eight  hour  shift,  they  are  given  two  fifteen 
minute  breaks  and  one  thirty  minute  lunch  period 
(with  pay)  during  which  times  they  may  leave 
their  work  areas  and  go  to  the  locker  rooms, 
plant  cafeteria  or  step  outside  the  building  if 
they  so  desire.  When  a female’s  turn  for  over- 
time occurs  we  allow  her  an  opportunity  to  work 
an  additional  two  hours  beyond  the  end  of  her 
shift  if  she  elects  to  do  so,  is  qualified  and 
is  physically  capable  of  performing  the  Job. 
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This,  of  course,  would  show  a3  ten  hours  of  pay 
on  her  time  card  but  deducting  the  one  hour  of 
break  and  lunch  time  she  would  be  working  only 
nine  hours.  We  use  this  same  reasoning  in  de- 
termining wnen  a female  has  reached  fifty-four 
hours  in  a week.” 

We  will  first  consider  the  issue  of  two  rest  periods  of  15 
minutes  each.  In  the  case  of  Aeromotive  Metal  Products,  Inc.  v. 

Wirt 2,  312  F.2d  728  (C.A.  9,  1963) > it  was  held  that  a finding  that 
a 15  minute  mid-morning  break  period  did  not  increase  production 
or  reduce  mistakes  or  cut  down  on  absenteeism  or  employee  turnover 
but  that  it  improved  the  employer-employee  relationship  supported 
a conclusion  that  a rest  period  which  was  not  sufficiently  long  to 
enable  employees  to  make  beneficial  personal  use  of  the  time,  was 
predominantly  for  the  benefit  of  the  employer  and  had  to  be  counted 
as  hours  of  employment.  The  case  of  Mitchell  v.  Greinetz,  235  F.2d 
621,  13  W.1I.  Cases  3 (C.A.  10,  1956)  reveals  that  judicial  knowledge 
was  taken  of  the  fact  that  coffee  breaks  or  short  rest  periods  are 
rapidly  becoming  an  acceptable  part  of  employment  generally.  An 
interpretative  bulletin  issued  by  the  wage  and  hour  administrator 
indicates  that  rest  periods  of  short  duration  running  from  5 minutes 
to  about  20  minutes  are  common  in  industry,  promote  the  efficiency 
of  the  employee  and  must  be  counted  as  hours  worked.  See  Interpre- 
tative Bulletin,  Title  29,  Part  785,  Code  of  Federal  Regulations, 
Section  785.18.  In  view  of  these  authorities,  we  are  persuaded  that 
two  rest  periods  of  15  minutes  each,  should  be  counted  as  hours  worked 
within  the  meaning  of  Section  290.040,  RSMo  1959. 

We  will  now  consider  the  issue  of  a lunch  period  of  30  minutes. 

In  the  case  of  Neal  v.  Draught on.  111  F.Supp.  775  (W.D.  Ark.  1953)* 
the  court  held  that  if  a time  designated  as  a lunch  period  is  spent 
predominantly  for  the  employer's  benefit,  it  is  working  time  for 
purposes  of  the  Fair  Labor  Standards  Act,  but  if  the  employee  is 
free  to  leave  the  premises  and  do  as  he  pleases  during  the  lunch 
period,  such  time  is  not  working  time  within  the  Act.  For  a simi- 
lar interpretation  see  Culkln  v.  Glenn  L.  Martin  Nebraska  Co.,  97 
F.Supp.  661  (D.  Neb.  1951),  aff 'd  197  F.Supp.  661  (C.A.  8,  1952), 
cert . denied  3**1*  U.S.  866  Cl$52) , rehearing  denied  3^  U.S.  888 
(1952) . An  interpretative  bulletin  issued  by  the  wage  and  hour  ad- 
ministrator indicates  that  bona  fide  meal  periods  are  not  worktime. 

It  is  further  stated  that  the  employee  is  not  relieved  from  work  if 
he  is  required  to  perform  any  duties,  whether  active  or  inactive, 
while  eating.  See  Interpretative  Bulletin,  Title  29,  Part  785,  Code 
of  Federal  Regulations,  Section  785.19.  An  analysis  of  the  factual 
situation  reveals  that  during  their  lunoh  periods  the  employees  are 
allowed  to  leave  their  work  areas  and  go  the  locker  rooms,  plant 
cafeteria  or  step  outside  the  building  if  they  so  desire.  It  is 
therefore  our  view  that  the  employees  are  able  to  use  the  time  ef- 
fectively for  their  own  purposes  and  that  a meal  period  of  30  minutes 
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Is  not  to  be  counted  as  hours  worked  within  the  meaning  of  Section 
290.040,  RSMo  1959. 

To  summarize  our  views  in  regard  to  the  above,  it  is  our  be- 
lief tnat  within  the  meaning  of  Section  290.040,  RSMo  1959,  two 
rest  periods  of  15  minutes  each  are  to  be  counted  as  hours  worked, 
but  that  a meal  period  of  30  minutes  is  not  to  be  counted  as  hours 
worked  where  the  employee  is  free  to  follow  pursuits  of  a purely 
private  nature.  It  is  therefore  our  opinion  that  a company  which 
employs  women  for  10  hours  a day  with  two  rest  periods  of  15  mi- 
nutes each,  and  a lunch  period  of  30  minutes,  is  in  violation  of 
Section  290.040,  RSMo  1959. 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 
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CIRCUIT  CLERKS:  With  respect  to  House  Bill  119  of  the  75th 

COMMON  PLEAS  COURTS:  General  Assembly  relating  to  the  total 

RECORDERS  OF  DEEDS:  compensation  formula  for  the  offices  of 

COMPENSATION:  recorder  of  deeds,  circuit  clerks,  circuit 

FEES:  clerk-ex  officio  recorder  of  deeds,  in  cer- 

LEGISLATION:  tain  counties,  and  clerks  of  the  common 

AUDITOR:  pleas  courts,  (1)  The  present  full  compen- 

sation of  the  recorder  of  deeds  in  class 
two  counties  can  be  readily  ascertained;  and  if  the  compensation 
provided  by  House  Bill  119  exceeds  that  provided  by  statutes 
applicable  before  the  enactment  of  House  Bill  119,  such  new  com- 
pensation cannot  be  paid  during  the  present  term  of  office.  (2) 
Circuit  clerks  of  class  two,  three  and  four  counties  and  the 
recorder  of  deeds  in  counties  of  the  third  class  and  clerks  of 
the  courts  of  common  pleas  will  not  receive  the  compensation  pro- 
vided by  House  Bill  119  during  their  present  term  if  the  compen- 
sation of  such  officers  provided  for  by  such  bill  is  greater  than 
the  present  statutory  salaries  of  such  officers.  The  additional 
compensation  provided  for  the  clerk  of  the  Hannibal  Court  of 
Common  Pleas  under  the  provisions  of  Section  483.455  of  House  Bill 
No.  74  is  also  considered  in  computing  his  present  salary. 


October  9 < 19^9 


Honorable  William  S.  Brandom 
Prosecuting  Attorney 
Clay  County  Courthouse 
Liberty,  Missouri  64o68 

Dear  Mr.  Brandom: 

This  is  in  response  to  an  opinion  request  from  your  office 
concerning  the  effective  date  of  House  Bill  No.  119  of  the  75th 
General  Assembly. 

House  Bill  No.  119  repeals  various  sections  relative  to  the 
duties  and  compensation  of  circuit  clerks,  circuit  clerks-ex 
officio  recorder  of  deeds,  recorder  of  deeds  in  certain  counties 
and  clerks  of  the  courts  of  common  pleas  and  enacts  in  lieu  there- 
of certain  sections  relative  to  the  duties  of  such  officers  and 
establishes  a pay  formula  for  such  individuals  based  upon  popula- 
tion and  assessed  valuation. 

The  question  revolves  about  the  interpretation  of  the  con- 
stitutional provisions  contained  in  Section  13  of  Article  VII  of 
the  Missouri  Constitution  which  states: 

"The  compensation  of  state,  county  and 
municipal  officers  shall  not  be  increased 
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during  the  term  of  office;  nor  shall  the 
term  of  any  officer  be  extended." 

In  State  ex  rel  Emmons  v.  Farmer,  271  Mo.  306,  196  S.W.  1106 
(1917),  the  Supreme  Court  assumed,  but  did  not  hold  expressly  that 
the  circuit  clerk  was  an  officer  within  the  meaning  of  this  statute. 
This  assumption  was  noted  in  State  ex  rel  Webb  v.  Plgg,  363  Mo. 

133»  249  S.W. 2d  435  (1952),  a case  involving  a clerk  of  the  court 
of  appeals.  In  the  latter  case,  the  court  noted  that  the  circuit 
clerk  had  duties  involving  more  discretion  than  the  clerk  of  the 
court  of  appeals;  and  although  they  held  that  the  clerk  of  the 
court  of  appeals  is  not  a state  officer  within  the  meaning  of  this 
section,  the  holding  therein  does  not  declare  the  status  of  the 
clerk  of  the  circuit  court. 

It  is  our  view  that  the  officers  herein  mentioned  are  officers 
within  the  meaning  of  Section  13  of  Article  VTI  of  the  Constitution. 

With  respect  to  the  effective  date  of  laws  generally.  Sec- 
tion 29,  Article  III  of  the  Constitution  provides: 

"No  law  passed  by  the  general  assembly  shall 
take  effect  until  ninety  days  after  the  ad- 
journment of  the  session  at  which  it  was  en- 
acted, except  an  appropriation  act  or  in 
case  of  an  emergency  which  must  be  expressed 
in  the  preamble  or  in  the  body  of  the  act, 
the  general  assembly  shall  otherwise  direct 
by  a two-thirds  vote  of  the  members  elected 
to  each  house,  taken  by  yeas  and  nays;  pro- 
vided, if  the  general  assembly  recesses  for 
thirty  days  or  more  it  may  prescribe  by 
joint  resolution  that  laws  previously  passed 
and  not  effective  shall  take  effect  ninety 
days  from  the  beginning  of  such  recess." 

Section  1.130,  RSMo  1959  > provides: 

"A  law  passed  by  the  general  assembly  takes 
effect  ninety  days  after  the  adjournment  of 
the  session  at  which  it  is  enacted;  but  if 
the  general  assembly  recesses  for  thirty 
days  or  more,  it  may  prescribe  by  joint  reso- 
lution that  laws  previously  passed  and  not 
effective  take  effect  ninety  days  from  the 
beginning  of  the  recess,  subject  to  the 
following  exceptions: 

"(1).  A law  necessary  for  the  immediate  pre- 
servation of  the  public  peace,  health  or 
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safety,  which  emergency  is  expressed  in  the 
body  or  preamble  of  the  act  and  which  is 
declared  to  be  thus  necessary  by  the  general 
assembly,  by  a vote  of  two-thirds  of  its  mem- 
bers elected  to  each  house  the  vote  to  be 
taken  by  yeas  and  nays,  and  entered  on  the 
journal,  or  a law  making  an  appropriation  for 
the  current  expenses  of  the  state  government, 
for  the  maintenance  of  the  state  institutions 
or  for  the  support  of  public  schools,  takes 
effect  as  of  the  hour  and  minute  of  its  appro- 
val by  the  governor;  which  hour  and  minute 
may  be  indorsed  by  the  governor  on  the  bill 
at  the  time  of  its  approval; 

"(2).  In  case  the  general  assembly,  as  to  a 
law  not  of  the  character  herein  specified, 
provides  that  the  law  takes  effect  on  a date 
in  the  future  subsequent  to  the  expiration 
of  the  period  of  ninety  days  herein  mentioned 
the  law  takes  effect  on  the  date  thus  fixed 
by  the  general  assembly; 

"(3).  In  case  the  general  assembly  provides 
that  any  law  takes  effect  as  provided  in  sub- 
division (1)  of  this  section,  the  general 
assembly  may  provide  in  such  law  that  the 
operative  date  of  the  law  or  parts  of  the  law 
takes  effect  on  a date  subsequent  to  the 
effective  date  of  the  law." 

We  note  that  House  Bill  119  contains  no  emergency  provision 
nor  does  it  specifically  declare  an  effective  date.  It  will 
therefore  become  effective  on  October  13,  1969.  If  it  does,  in 
fact,  provide  an  increase  in  compensation  for  any  officers  during 
their  term  of  office  to  the  extent  that  the  particular  compensation 
of  the  officers  involved  is  increased  by  the  provisions  of  the  act, 
it  will  become  effective  as  to  such  officers  upon  the  end  of  the 
present  term  of  such  officers. 

At  present,  the  mode  of  compensation  to  these  officers  varies. 
The  present  salary  of  the  recorder  of  deeds  in  class  two  counties 
is  the  total  compensation  of  such  officer  and  therefore  may  be 
compared  with  compensation  such  officer  will  receive  under  the 
Bill.  Section  59-225,  RSMo  Supp.  1967.  However,  with  respect  to 
the  other  officers,  we  note  that  the  fixed  compensation  that  they 
presently  receive  is  not  their  present  full  compensation.  That 
is,  the  circuit  clerks  of  class  two,  three  and  four  counties  re- 
ceive in  addition  to  fixed  allowances  all  fees  earned  in  cases  of 
change  of  venue  from  other  counties.  Section  ^83.560,  RSMo  1959; 
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Section  483.315,  RSMo  1959;  Section  483-330,  RSMo  Supp.  1967;  Sec- 
tion 483.335,  RSMo  Supp.  1967;  Section  483.370,  RSMo  1959.  In 
addition,  the  circuit  clerk-ex  officio  recorder  of  deeds  in  counties  * 
of  the  third  class  are  presently  permitted  to  retain  non-accoun table 
fees  for  services  performed  with  respect  to  the  lists  of  veterans 
and  copies  of  discharges.  Section  59.490,  RSMo  Supp.  1967. 

It  further  appears  with  respect  to  the  clerks  of  the  Courts 
of  Common  Pleas  at  Hannibal  and  Cape  Girardeau  that  said  clerks 
are  entitled  to  fixed  allowances  under  the  provisions  of  Sections 
483.425,  RSMo  Supp.  1967,  and  483.461,  RSMo  Supp.  1967,  and  under 
the  provisions  of  Section  483.455  of  House  Bill  No.  74  of  the 
75th  General  Assembly  (Opinion  No.  m,  1969,  Holman)  effective 
October  13,  1969,  relating  to  additional  compensation  for  the 
clerk  of  the  Hannibal  Court  of  Common  Pleas.  In  addition,  such 
clerks  are  entitled  to  retain  fees  earned  in  cases  of  change  of 
venue  for  the  reason  that  the  term  "circuit  court"  is  intended 
generally  to  include  "courts  of  common  pleas."  Section  1.110, 

RSMo  1959.  Section  483-560,  RSMo  1959,  which  pertains  generally 
to  counties  of  classes  two,  three  and  four  excepts  fees  collected 
in  cases  of  change  of  venue  from  other  counties  by  circuit  clerks 
from  those  fees  payable  monthly  into  the  county  treasury.  This 
section  is,  therefore,  applicable  to  fees  of  clerks  of  the  courts 
of  common  pleas  earned  in  cases  of  change  of  venue  to  such  courts. 

Further,  Section  59*490,  RSMo  Supp.  1967,  presently  permits 
the  recorder  of  counties  of  the  third  class  to  collect  a non- 
accountable  fee  for  services  performed  with  respect  to  the  list 
of  veterans  and  the  copies  of  discharges. 

The  present  compensation  for  such  officers  who  are  thus  now 
entitled  to  receive  non-accountable  fees  in  addition  to  fixed 
allowances  is  not  readily  ascertainable. 

We  conclude  that  the  present  compensation  for  the  recorder 
of  deeds  in  class  two  counties  is  fixed  and  certain;  and  whether 
or  not  the  compensation  of  any  particular  recorder  in  such  class 
county  is  increased  by  House  Bill  119,  is  solely  a matter  of  mathe- 
mathical  calculation. 

Insofar  as  concerns  the  effective  date  of  the  new  total  com- 
pensation schedule  for  third  class  county  recorders,  circuit 
clerks  of  the  class  two,  three  and  four  counties  and  the  clerks 
of  the  common  pleas  courts,  it  is  our  view  that  any  increase  over 
the  present  salary  provisions,  including  the  compensation  pro- 
vided for  the  clerk  of  the  Hannibal  Court  of  Common  Pleas  pursuant 
to  Section  483.455  of  House  Bill  No.  74,  disregarding  non-account- 
able fees,  is  not  effective  until  the  end  of  the  term  of  office 
of  such  officers.  We  feel  that  this  view  is  supported  by  the 
holding  of  the  Supreme  Court  of  Missouri  in  Folk  vs.  City  of  St. 
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Louis,  157  S.W.  71,  at  l.c.  76  (1913): 

"...  the  mere  discontinuance  of  the  right 
to  collect  uncertain  fees  cannot  afford  a 
satisfactory  reason  for  raising  a specific 
salary  payable  out  of  the  public  treasury. 

To  do  so  would  be  to  fritter  away  the  salu- 
tary provisions  of  section  8,  art.  14,  of 
the  Constitution  of  Missouri  by  pretending 
to  take  away  from  an  officer  fees  which  he 
had  not,  and  might  never  earn,  and  give  him 
a block  of  solid  cash  out  of  the  public 
treasury  in  lieu  thereof." 


CONCLUSION 


It  is  therefore  the  opinion  of  this  office  with  respect  to 
House  Bill  119  of  the  75th  General  Assembly  relating  to  the  total 
compensation  formula  for  the  offices  of  recorder  of  deeds,  circuit 
clerks,  circuit  clerk-ex  officio  recorder  of  deeds,  in  certain 
counties,  and  clerks  of  the  common  pleas  courts  that: 

(1)  The  present  full  compensation  of  the  recorder  of  deeds 
in  class  two  counties  can  be  readily  ascertained;  and  if  the  com- 
pensation provided  by  House  Bill  119  exceeds  that  provided  by 
statutes  applicable  before  the  enactment  of  House  Bill  119,  such 
new  compensation  cannot  be  paid  during  the  present  term  of  office. 

(2)  Circuit  clerks  of  class  two,  three  and  four  counties  and 
the  recorder  of  deeds  in  counties  of  the  third  class  and  clerks 
of  the  courts  of  common  pleas  will  not  receive  the  compensation 
provided  by  House  Bill  119  during  their  present  term  if  the  com- 
pensation of  such  officers  provided  for  by  such  bill  is  greater 
than  the  present  statutory  salaries  of  such  officers.  The  addi- 
tional compensation  provided  for  the  clerk  of  the  Hannibal  Court 
of  Common  Pleas  under  the  provisions  of  Section  483.455  of  House 
Bill  No.  74  is  also  considered  in  computing  his  present  salary. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  John  C.  Klaffenbach. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 
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SCHOOLS:  If  a school  board  reasonably  con- 

STATE  AID:  eludes  that  a student  resides  more 

SCHOOL  TRANSPORTATION:  than  one  mile  from  school  via  the 

shortest  reasonably  suitable  route 
for  pedestrian  traffic  and,  furthermore,  decides  to  provide  public 
transportation  for  that  student,  the  school  district  is  entitled  to 
state  aid  for  the  transportation  of  that  pupil  computed  in  accordance 
with  Section  163.161,  Senate  Bills  No.  1,  185  and  215,  75th  General 
Assembly . 

OPINION  NO.  4 00 


November  11,  19&9 


Honorable  Joseph  H.  Frappier 
State  Representative,  24th  District 
2335  Hummingbird  Drive 
Florissant,  Missouri  63033 

Dear  Representative  Frappier: 


I filed  I 


This  letter  is  in  response  to  your  request  for  an  opinion  on 
a question  pertaining  to  the  conclusion  reached  by  this  office  in 
Section  II  of  Its  Opinion  21  to  Commissioner  Hubert  Wheeler,  Com- 
missioner, Department  of  Education,  dated  March  18,  1969.  Speci- 
fically, your  question  was  as  follows: 

"Please  consider  the  following  set  of  circum- 
stances: 

"I.  A student  resides  less  than  one  mile  from 
school  via  the  most  direct  public  route. 

"II.  The  school  board  determines  that  the  most 
direct  route  is  hazardous  and  not  reasonably 
suitable  for  pedestrian  traffic. 

"III.  The  alternate  route  to  school  is  reason- 
ably suitable  for  pedestrian  traffic  but  is  more 
than  one  mile  from  home  to  school. 

"IV.  The  school  board  decides  to  provide  trans- 
portation to  the  children. 

"Should  the  State  Department  of  Education  partici- 
pate in  the  expense  of  transporting  these  child- 
ren on  the  basis  that  the  shortest  route,  con- 
sidered by  the  Board  to  be  reasonably  suitable 
for  pedestrian  traffic,  is  in  excess  of  one  mile 
from  the  home  to  the  school?" 
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We  assume  your  question  is  whether  the  school  district  should 
receive  state  aid  for  a pupil  furnished  public  transportat ion  pur- 
suant to  the  circumstances  set  forth  in  your  letter. 


Section  163.161,  as  amended  in  1969  (see  Senate  Bills  Nos.  1, 
185  and  215),  provides  the  basis  for  furnishing  state  aid  in  trans- 
porting public  school  pupils  and  the  method  of  computing  it. 


"1.  Any  school  district  which  makes  provision 
for  transporting  pupils  as  provided  in  sections 
167.231  and  167. 24l,  RSMo,  shall  receive  state 
aid  for  the  ensuing  year  for  sych  transportation 
on  the  basis  of  the  number  of  public  school 
pupils  transported  per  mile  traveled  as  follows: 


Pupils  transported 
per  mile  traveled 

0 to  2.9 

3.0  to  3.9 

4.0  or  more 


Allowance  per  pupil 
per  month 

$8.00 

5.00 

4.00 


The  number  of  pupils  transported  per  mile  trav- 
eled is  determined  by  dividing  the  average 
daily  number  of  pupils  transported  one  mile  or 
more  by  the  total  miles  of  approved  bus  routes. 

The  amount  of  state  aid  is  determined  by  multi- 
plying the  allowance  per  pupil  per  month  by  the 
average  daily  number  of  pupils  transported  and 
multiplying  the  sum  thus  derived  by  the  number 
of  months  the  pupils  are  transported.  Both 
resident  and  nonresident  pupils  shall  be  counted 
alike  in  determining  the  pupils  transported  per 
mile  traveled.  In  no  event  shall  such  state  aid 
per  pupils  exceed  actual  cost  per  pupil. 

"2.  The  state  board  of  education  shall  approve 
all  bus  routes-  and  determine  the  total  miles 
each  district  should  have  for  the  effective  and 
economical  transportation  of  the  pupils." 

An  analysis  of  this  section  as  it  applies  to  your  inquiry  raises 
the  following  questions: 


1.  Did  the  school  district  in  question  make  provision  for 
transporting  the  pupil  In  question  as  provided  in  Section  167.231, 
RSMo  Supp.  1967? 
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2.  If  so,  what  is  the  meaning  of  "pupils  transported  per  mile 
traveled"  as  the  phrase  is  used  in  Section  163.161? 

3.  In  view  of  the  answers  to  questions  1 and  2,  is  the  school 
district  in  question  entitled  to  state  aid  for  transporting  the  stu- 
dent who  is  the  subject  of  your  inquiry? 

1.  Presumably  the  School  Board  in  Question  Complied 
With  §167.231  in  Providing  Transportation 

In  Opinion  21  of  this  office  dated  March  18,  1969,  a copy  of 
which  is  enclosed  herewith,  we  conclude  that  the  determination  of 
the  shortest  route  which  is  suitable  for  normal  pedestrian  traffic 
is  within  the  sound  discretion  of  the  local  school  board.  Pbr  the 
purposes  of  this  opinion,  we  assume  that  the  school  board  in  ques- 
tion reasonably -concluded  that  the  shortest  reasonably  suited  route 
for  pedestrian  traffic  was  more  than  one  mile  from  home  to  school. 
Based  on  (1)  this  assumption,  (2)  the  fact  as  stated  in  your  letter 
that  this  board  subsequently  decided  to  furnish  the  child  transporta- 
tion, and  (3)  the  interpretation  of  Section  167.231,  RSMo  Supp . 1967, 
as  set  forth  in  Opinion  21,  we  conclude  that  provision  has  been  made 
for  transporting  this  pupil  as  provided  In  Section  167.231.  There- 
fore, the  condition  precedent  to  any  school  district  receiving  any 
state  aid  for  the  transporting  of  any  pupil  has  been  satisfied. 

2.  Determining  the  Number  of 
"Pupils  Transported  per  mile  Traveled" 

Section  I63.I6I  provides  that  If  a school  district  makes  pro- 
vision for  transporting  pupils  as  provided  in  Section  167.231,  it 
".  . . shall  receive  state  aid  for  the  ensuing  year  for  such  trans- 
portation on  the  basis  of  the  number  of  public  school  pupils  trans- 
ported per  mile  traveled  ..." 

The  method  of  determining  the  number  of  pupils  transported  per 
mile  traveled  Is  set  forth  in  the  following  sentence  of  Section  163.- 
161: 


"...  The  number  of  pupils  transported  per 
mile  traveled  is  determined  by  dividing  the 
average  daily  number  of  pupils  transported 
one  mile  or  more  by  the  total  miles  of  ap- 
proved bus  routes.  ..."  (emphasis  supplied) 

The  phrase  "transported  one  mile  or  more"  is  susceptible  of  at 
least  two  interpretations.  It  could  mean  that  If  a pupil  is  actually 
on  the  bus  for  a distance  greater  than  one  mile  he  should  be  included 
in  the  computation.  Another  interpretation  Is  that  a pupil  is  trans- 
ported one  mile  or  more  only  If  the  distance  from  his  home  to  school 
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exceeds  one  mile.  Implicit  in  the  second  interpretation  is  the  ques- 
tion - — should  this  distance  be  measured  by  the  shortest  reasonably 
safe  pedestrian  route  or  by  the  shortest  vehicular  route  from  the 
home  to  school? 

Contemporaneous  and  practical  construction  of  ambiguous  statutes 
over  long  periods  of  time  by  the  officers  charged  with  construction 
and  administration  thereof  may  be  considered  by  the  courts  in  con- 
struing them.  Lemasters  v.  Wi liman,  28l  S.W.2d  580  ( St .L. Ct . App . 
1955).  We  are  advised  by  the  State  Department  of  Education  that  for 
a number  of  years  it  has  measured  this  distance  over  the  nearest 
traveled  route  from  the  home  of  the  pupil  in  question  to  the  school, 
lor  this  opinion,  we  will  adopt  that  constrution.  Therefore,  the 
distance  a pupil  is  transported  for  the  purpose  of  computing  the  „ 
number  of  pupils  transported  per  mile  traveled  in  Section  163.161 
should  be  measured  over  the  nearest  traveled  route  from  the  pupil’s 
home  to  school  were  the  bus  to  go  directly  between  the  two  points. 

3.  The  School  District  in  Question  is  Entitled  to 
Receive  State  Aid  for  the  Pupil  in  Question 

After  determining  the  number  of  pupils  transported  per  mile  trav- 
eled, the  amount  of  state  aid  under  Section  163.161  is  determined: 

".  . .by  multiplying  the  allowance  per  pupil 
per  month  by  the  average  daily  number  of  pupils 
transported  and  multiplying  the  sum  thus  de- 
rived  by  the  number  of  months  the  pupils  are 
transported.  ..."  (emphasis  supplied) 

Significantly,  the  phrase  "one  mile  or  more"  does  not  follow 
"number  of  pupils  transported."  We  believe  "number  of  pupils  trans- 
ported" indicates  the  intention  of  the  legislature  to  furnish  state 
aid  for  each  pupil  transported  in  accordance  with  the  requirements 
of  Section  167.231.  This  conclusion  is  supported  by  the  first  part 
of  Section  163.161: 

"Any  school  district  which  makes  provision  for 
transporting  pupils  as  provided  in  sections 
167.231  and  167.241,  RSMo,  shall  receive  state 
aid  for  the  ensuing  year  for  such  transportation 
..."  (emphasis  supplied") 

Therefore,  we  conclude  that  "pupils  transported"  include  all 
pupils  for  which  transportation  is  provided  pursuant  to  Section 
167.231.  We  have  already  determined  that  the  pupil  in  question  is 
being  transported  pursuant  to  the  requirements  of  Section  167.231.' 
Consequently,  this  pupil  should  be  counted  as  one  of  the  "pupils 
transported"  for  the  purpose  of  computing  state  aid  for  the  school 
district. 
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The  amount  of  state  aid  for  this  school  district  would  be  deter- 
mined by  multiplying  the  allowance  per  pupil  per  month  (determined 
In  accordance  with  pages  3 and  4 of  this  opinion)  by  the  average 
dally  number  of  pupils  transported  pursuant  to  the  requirements  of 
Section  167.231  and  multiplying  the  sum  thus  derived  by  the  number 
of  months  the  pupils  are  transported. 

CONCLUSION 

It  is  the  opinion  of  this  office  that  if  a school  board  rea- 
sonably concludes  that  a student  resides  more  than  one  mile  from 
school  via  the  shortest  reasonably  suitable  route  for  pedestrian 
traffic  and,  furthermore,  decides  to  provide  public  transportation 
for  that  student,  the  school  district  is  entitled  to  state  aid  for 
the  transportation  of  that  pupil  computed  in  accordance  with  Section 
163.161,  Senate~Bills  No.  1,  185  and  215,  75th  General  Assembly. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  D.  Brook  Bartlett. 

Yours  very  truly, 

JOHN  C.  DANF0RTI1 

Attorney  General 

Enclosure:  Op.  No.  21 

3-18-69,  Wheeler 
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Answer  by  letter-Wieler 


OPINION  LETTER  NO.  4 02 


Honorable  Guss  C.  Salley 
State  Representative,  District  116 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 


Dear  Representative  Salley:  L 

This  is  in  response  to  your  request  for  an  opinion  from  this 
office  concerning  the  following  two  questions: 

"(1)  Can  the  State  Liquor  Laws  be  enforced 
in  a 4th  Class  City  by  the  Chief  of  Police 
and  the  Police  Judge  in  City  Court  wnen  there 
is  no  City  Ordinance  covering  the  natter? 

” (2)  Is  It  permissible  for  the  Prosecuting 
Attorney  to  represent  the  Defendant  in  City 
Court  in  a 4th  Class  City  in  his  County  with 
reference  to  the  above  or  any  other  violation?” 

Although  Secs.  85.610  and  85.620,  RSKo  1959,  allow  the  police 
in  a fourth  class  city  to  make  arrests  for  any  offense  against  the 
laws  of  the  city  or  of  the  state  within  their  jurisdiction,  and  to 
keep  the  offender  in  the  city  prison  or  other  proper  place  to  pre- 
vent his  escape  until  a trial  can  be  had  before  the  proper  officer, 
the  municipal  court  of  a fourth  class  city  has  no  power  to  hear  and 
decide  the  case  when  there  is  no  city  ordinance  covering  the  offense 

Sections  98.500  and  93.510,  iiSMo  1959,  limit  the  jurisdiction  of  the 
police  judge  to  those  offenses  which  involve  a violation  of  city  or- 
dinances. Since  you  state  in  your  letter  that  there  Is  no  city  or- 
dinances covering  this  particular  violation  of  the  state  liquor  laws 
this  matter  cannot  be  tried  In  the  municipal  court. 

Since  state  liquor  laws  cannot  be  enforced  in  a municipal  court 
when  there  is  no  city  ordinance  dealing  with  the  matter,  it  will 
not  be  necessary  to  discuss  the  second  point  raised  in  your  request 
with  respect  to  the  county  prosecuting  attorney  representing  the 
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particular  defendant  involved.  Generally,  however,  we  note  that 
Sec.  56.360,  RSMo  1959,  prohibits  the  prosecuting  attorney  from  ac- 
cepting employment  by  any  party  other  than  the  State  of  Missouri 
in  any  criminal  case  or  proceeding;  provided,  that  nothing  is  this 
section  precludes  him  from  engaging  in  the  civil  practice  of  law. 
Proceedings  in  municipal  courts  for  violation  of  city  ordinances 
have  been  held  to  be  civil  actions,  not  criminal.  See  Kansas  City 
v.  Stricklin,  428  S.W.2d  721,  724  (Mo.  en  banc  1968).  This  being 
so,  the  actions  of  a prosecuting  attorney  in  representing  a defend- 
ant in  a municipal  court  proceeding  would  not  involve  any  violation 
of  a Missouri  statute.  Whether  the  activities  of  a prosecuting 
attorney  in  representing  a defendant  in  a municipal  court  where  the 
offense  alleged  involves  facts  which  could  also  constitute  a viola- 
tion of  state  lavr,  the  prosecution  of  which  would  be  the  duty  of 
the  prosecuting  attorney  under  Sec.  56.060,  RSMo  1959,  involve  a 
breach  of  the  canons  of  ethic 3 as  promulgated  by  the  Missouri  Sup- 
reme Court  (specifically  Missouri  Supreme  Court  Rule  4.06  dealing 
with  conflicting  interests)  should  be  referred  to  the  Advisory 
Committee  of  the  Missouri  Bar  Association  for  their  opinion  thereon. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 
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PROSECUTING  ATTORNEY:  It  is  improper  for  a prosecuting 

CONFLICT  OF  INTEREST:  attorney  to  represent  landowners 

LEGISLATOR:  in  condemnation  actions  filed  by 

the  State  Highway  Commission.  It 

is  illegal  for  prosecuting  attorneys  to  represent  individuals  charged 
for  violating  the  criminal  laws  of  this  state.  A prosecuting  attor- 
ney would  violate  the  common  law  prohibition  against  holding  con- 
flicting and  inconsistent  public  offices  if  he  were  to  serve  as  a 
member  of  the  State  Highway  Commission  or  the  State  Conservation 
Commission.  A member  of  the  General  Assembly  may  represent  land- 
owners  in  condemnation  actions  filed  by  the  State  Highway  Commis- 
sion. A member  of  the  General  Assembly  may  also  represent  indivi- 
duals charged  with  violation  of  state  laws  in  courts  having  juris- 
diction of  criminal  cases  including  both  misdemeanors  and  felonies 
in  the  State  of  Missouri.  For  a member  of  the  General  Assembly  to 
serve  as  a member  of  the  State  Highway  Commission  or  the  State  Con- 
servation Commission  would  be  a violation  of  Article  3,  §12  of  the 
Constitution  of  Missouri, 

OPINION  NO.  403 


October  9>  19^9 


Honorable  Alden  S.  Lance 
Prosecuting  Attorney 
Andrew  County  Court  House 
Savannah,  Missouri  6 A 4 8 5 


Dear  Mr.  Lance: 

This  official  opinion  is  issued  in  response  to  your  request 
for  an  opinion  on  the  following  questions : 

"1.  Is  a duly  qualified  and  elected  Prosecuting 
Attorney  in  counties  of  the  second,  third  and 
fourth  class  in  Missouri  precluded  by  law  from 

(a)  representing  landowners  in  con- 
demnation actions  filed  by  the  State 
Highway  Commission  for  the  State  of 
Missouri  for  public  use? 

(b)  representing  persons  charged  with 
violations  of  state  laws  in  counties 
other  than  the  one  in  which  the  pro- 
secuting attorney  was  elected  and  is 
serving? 

(c)  serving  as  a member  of  the  State 
Highway  Commission  or  the  State  Con- 
servation Commission  of  the  State  of 
Missouri? 
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» * * * 

"2.  Is  a member  of  the  General  Assembly  and 
more  particularly  the  State  Senate,  who  is  a 
lawyer,  precluded  by  law  from 

(a)  representing  landowners  in  actions 
wherein  the  State  Highway  Commission 
is  condemning  lands  for  public  use? 

(b)  representing  persons  charged  with 
violations  of  state  laws  in  courts 
having  jurisdiction  of  criminal  cases, 
including  both  misdemeanors  and  felonies 
in  the  State  of  Missouri? 

(c)  serving  as  a member  of  the  State 
Highway  Commission  or  the  State  Con- 
servation Commission  for  the  State 
of  Missouri?” 

In  answer  to  questions  1(a)  and  1(b),  we  direct  your  attention 
to  Opinions  of  the  Missouri  Bar  Advisory  Committee  Nos.  58  and  84. 
Opinion  58  reads: 

"Question:  Is  it  proper  for  a Prosecuting  At- 

torney in  the  State  of  Missouri  to  defend  any 
criminal  cases  in  other  counties  than  that  of 
which  he  is  elected  Prosecuting  Attorney  for, 
so  long  as  the  County  for  which  he  acts  is  not 
interested  in  the  prosecution? 

"Answer : No." 

Opinion  84  reads: 

"Question:  Would  it  be  proper  and  ethical  for 
the  duly  elected  Prosecuting  Attorney  of  a 
Missouri  County,  to  represent  a land  owner  of 
another  County  in  a condemnation  suit  brought 
to  condemn  the  owner’s  land  for  highway  pur- 
poses, such  suit  being  brought  by  the  State 
Highway  Commission  of  Missouri? 

"Answer:  No." 

These  opinions  are  issued  pursuant  to  Supreme  Court  Rule  5.16  which 
provides  the  Advisory  Committee  shall  give  opinions  as  to  the  inter 
pretation  of  Supreme  Court  Rule  4 (Canons  of  Ethics  for  Missouri 
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Attorneys).  While  violations  of  Supreme  Court  Rule  4 may  not  be 
violations  of  any  statute  of  this  state,  we  cannot  conceive  of  any 
prosecuting  attorney  in  this  state  violating  his  professional  ethics. 
We,  therefore,  find  it  unnecessary  to  consider  whether  under  the 
law3  of  this  state  it  would  be  improper  for  a prosecuting  attorney 
to  represent  a landowner  in  a condemnation  action  filed  by  the  State 
Highway  Commission.  With  respect  to  representing  persons  charged 
with  violations  of  state  laws  in  counties  other  than  the  one  in 
which  the  prosecuting  attorney  was  elected  and  is  serving,  we  direct 
your  attention  to  §56.360,  RSMo  1959,  which  makes  it  unlawful  for 
any  prosecuting  attorney  to  accept  employment  by  any  party  other 
than  the  State  of  Missouri  in  any  criminal  case  or  proceeding. 

In  answer  to  question  1(c),  we  find  no  statutory  provision 
which  would  prohibit  a prosecuting  attorney  from  serving  as  a 
member  of  the  State  Highway  Commission  or  the  State  Conservation 
Commission.  However,  we  believe  that  for  a prosecuting  attorney 
to  serve  on  either  of  these  commissions  would  be  violation  of  the 
common  law  rule,  which  has  been  followed  by  the  Missouri  Supreme 
Court,  against  holding  incompatible  and  inconsistent  offices  con- 
currently, State  ex  rel . Walker  v.  Bus,  135  Mo.  325,  36  S.W.  636 
(1896).  Both  the  Conservation  Commission  (Constitution  of  Missouri, 
Article  4,  §4l)  and  the  Highway  Commission  (Constitution  of  Missouri, 
Article  4,  §26;  §227.120,  RSMo  1959)  have  the  power  of  eminent  domain. 
In  State  v.  Hoester,  362  S.W. 2d  519  (Mo.  en  banc  1962),  the  Sup- 
reme Court  held  a condemnation  by  the  Highway  Commission  is  equiva- 
lent to  condemnation  by  the  State  and  that  the  Highway  Commission 
could  condemn  land  belonging  to  lesser  political  subdivisions. 

We  believe  that  the  rationale  of  that  decision  would  apply  equally 
to  the  State  Conservation  Commission.  Since  a county  is  a poli- 
tical subdivision  of  the  state  and  it  is  the  prosecuting  attorney's 
statutory  duty  to  represent  the  county  in  actions  brought  against 
it.  It  is  conceivable  that  a situation  would  arise  where  the  State 
Highway  Commission  or  the  State  Conservation  Commission  would  seek 
to  take  land  of  the  county  by  eminent  domain  and  the  prosecuting 
attorney  would  be  required  to  represent  the  county.  We  think  that 
if  the  prosecuting  attorney  of  the  county  in  such  a situation  were 
a member  of  either  of  these  commissions,  his  obligations  as  a com- 
missioner and  his  obligations  as  prosecuting  attorney  would  be 
inconsistent  and  incompatible.  For  that  reason  we  hold  that  it 
would  be  a violation  of  the  common  law  of  this  state  for  a prose- 
cuting attorney  to  serve  as  either  a member  of  the  State  Conserva- 
tion Commission  or  the  State  Highway  Commission. 

In  answer  to  questions  2(a)  and  2(b),  we  find  no  statutory 
provisions  which  would  prohibit  a member  of  the  General  Assembly 
from  representing  landowners  in  actions  where  either  the  State 
Highway  Commission  is  condemning  lands  for  public  use  or  repre- 
senting persons  charged  with  violations  of  state  laws  in  courts 
having  jurisdiction  of  criminal  cases. 
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In  answer  to  question  2(c),  a member  of  the  General  Assembly 
may  not  serve  as  a member  of  the  State  Highway  Commission  or  the 
State  Conservation  Commission  because  the  iMissouri  Constitution, 
Article  3,  §12  provides: 

" . . . When  any  senator  or  representative  accepts 

any  office  or  employment  under  the  United  States, 
this  state  or  any  municipality  thereof,  his  of- 
fice shall  thereby  be  vacated  and  he  shall  there- 
after perform  no  duty  and  receive  no  salary  as 
senator  or  representative.  . . . " 

CONCLUSION 

It  is  the  opinion  of  this  office  that  it  is  improper  for  a 
prosecuting  attorney  to  represent  landowners  in  condemnation  actions 
filed  by  the  State  Highway  Commission.  It  is  illegal  for  prosecuting 
attorneys  to  represent  individuals  charged  for  violating  the  crimi- 
nal laws  of  this  state.  A prosecuting  attorney  would  violate  the 
common  law  prohibition  against  holding  conflicting  and  inconsistent 
public  offices  if  he  were  to  serve  as  a member  of  the  State  Highway 
Commission  or  the  State  Conservation  Commission.  A member  of  the 
General  Assembly  may  represent  landowners  in  condemnation  actions 
filed  by  the  State  Highway  Commission.  A member  of  the  General  Assem- 
bly may  also  represent  individuals  charged  with  violation  of  state 
laws  in  courts  having  jurisdiction  of  criminal  cases  including  both 
misdemeanors  and  felonies  in  the  State  of  Missouri.  For  a member 
of  the  General  Assembly  to  serve  as  a member  of  the  State  Highway 
Commission  or  the  State  Conservation  Commission  would  be  a viola- 
tion of  Article  3,  §12  of  the  Constitution  of  Missouri. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  Charles  A.  Blackmar. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 
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JURISDICTION:  Magistrate  courts  may  obtain  per- 

MAGISTRATE  COURTS:  sonal  jurisdiction  over  nonresidents 

NONRESIDENTS:  ” in  those  situations  enumerated  in 

§506.500,  RSMo  Supp.  1967,  where 
magistrate  courts  have  jurisdiction 
over  the  subject-matter  pursuant  to 
other  statutory  provisions. 


OPINION  NO.  404 

October  7>  19^9 


Honorable  Donald  L.  Manford 
State  Senator,  District  8 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Senator  Manford: 

This  official  opinion  is  issued  in  response  to  your  request 
for  an  opinion  on  whether  §506.500,  RSMo  Supp.  1967,  permits  magis- 
trate courts  to  obtain  jurisdiction  over  nonresidents. 

That  section  reads  as  follows: 

”1.  Any  person  or  firm,  whether  or  not  a citi- 
zen or  resident  of  this  state,  oh  any  corpora- 
tion, who  in  person  or  through  an  agent  does 
any  of  the  acts  enumerated  in  this  section, 
thereby  submits  such  person,  firms,  or  corpora- 
tion, and,  if  an  individual,  his  personal  re- 
presentative, to  the  jurisdiction  of  the  courts 
of  this  state  as  to  any  cause  of  action  arising 
from  the  doing  of  any  of  such  acts: 

"(1)  The  transaction  of  any  business  within  this 
state; 

"(2)  The  making  of  any  contract  within  this 
state; 

"(3)  The  commission  of  a tortious  act  within 
this  state; 

"(4)  The  ownership,  use,  or  possession  of  any 
real  estate  situated  in  this  state; 
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" (5)  The  contracting  to  insure  any  person,  pro- 
perty or  risk  located  within  this  state  at  the 
time  of  contracting.  $ 

"2.  Only  causes  of  action  arising  from  acts 
enumerated  in  this  section  may  be  asserted 
against  a defendant  in  an  action  in  which  jur- 
isdiction over  him  is  based  upon  this  section." 

Your  question  hinges  on  whether  the  phrase  "the  courts  of  the  state" 
as  used  in  the  above  section  encompasses  magistrate  courts. 

We  are  of  the  opinion  that  it  does.  Article  V,  §1  of  the  Con- 
stitution of  Missouri,  vests  judicial  power  of  the  state  in  various 
courts  including  magistrate  courts.  By  statute,  §476.010,  RSMo  1959, 
magistrate  courts  are  courts  of  record.  Section  517.010,  RSMo  1959, 
designates  the  particular  county  or  counties  in  which  an  action  may 
be  brought  when  a defendant  or  defendants  are  nonresidents.  Prom 
these  provisions  and  other  similar  statutory  provisions,  we  see  that 
magistrate  courts  are  an  integral  part  of  the  judicial  system  of 
Missouri.  There  are  no  statutes  which  restrict  the  jurisdiction  of 
magistrate  courts  to  residents.  We  find  no  authority  that  would 
dictate  a reading  of  the  phrase  "courts  of  the  state"  so  narrowly 
as  to  exclude  magistrate  courts  from  the  operation  of  §506.500,  RSMo 
Supp.  1967. 

We  note  magistrate  courts  have  jurisdiction  over  only  such 
subject-matter  as  is  expressly  conferred  by  statute.  Section  506.500, 
RSMo  Supp.  1967,  in  no  way  expands  on  the  subject-matter  jurisdic- 
tion of  the  magistrate  courts,  but  it  does  permit  magistrate  courts 
to  have  jurisdiction  over  the  person  in  some  situations  where  it 
would  have  been  difficult  to  obtain  jursidiction. over  the  person  in 
magistrate  courts  prior  to  adoption  of  that  section. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  magistrate  courts  may 
obtain  personal  jurisdiction  over  nonresidents  in  those  situations 
enumerated  in  §506.500,  RSMo  Supp.  1967,  where  magistrate  courts 
have  jurisdiction  over  the  subject-matter  pursuant  to  other  statutory 
provisions. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Charles  A.  Blackmar. 

Yours  very  Jtruly, 

JOHN  C.  DANPORTH 

Attorney  General 
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OPINION  LETTER  NO.  kO 6 


Honorable  John  C.  Ryan 
Senator  - 28th  District 
Senate  Post  Office 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Senator  Ryan: 

Your  request  for  our  opinion  on  the  authority  and  Juris- 
diction of  the  Sedalla  Police  Officers  on  the  Missouri  State 
Fairgrounds  is  premised  upon  the  fact  that  title  to  the  fair- 
grounds is  vested  in  the  State  (Section  262.220,  RSMo  1959) 
although  the  grounds  are  located  in  the  corporate  limits  of 
the  City  of  Sedalla. 

We  have  researched  the  statutes  on  the  state  fair  and  its 
fairgrounds  and  find  no  grant  or  waiver  of  sovereignty  by  the 
State  of  Missouri  to  the  City  of  Sedalla  over  the  state  fair- 
grounds . 

Section  262.270,  RSMo  Supp.  1967*  provides  the  Commis- 
sioner of  Agriculture  shall  appoint  and  employ  as  many  special 
policemen  as  are  needed  to  maintain  order  * * * which  shall 
clothe  him  with  the  same  power  to  maintain  order,  preserve  the 
peace  and  make  arrests  as  is  now  held  by  a peace  officer. 

We  have  recently  considered  the  authority  of  the  Rolla 
police  to  enforce  the  state  laws  and  city  ordinances  enacted 
for  the  maintenance  of  the  public  peace  on  the  campus  of  the 
Missouri  University  at  Rolla,  Missouri.  The  campus  was  also 
located  within  the  city  limits.  It  is  also  state  property. 
Sedalla,  like  Rolla,  Is  a third  class  city.  In  our  Opinion 
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No.  108,  dated  December  19,  1968,  addressed  to  the  Honorable 
Zane  White,  we  held: 

"It  is  the  opinion  of  this  department  that 
the  police  of  the  City  of  Rolla,  Missouri, 
the  sheriff  of  Phelps  County,  and  the  state 
highway  patrol,  have  authority  to  Investi- 
gate and  arrest  for  violation  of  any  crim- 
inal law  on  the  campus  of  the  University  of 
Missouri  at  Rolla  in  the  same  manner  and  to 
the  same  extent  as  they  have  in  any  crimi- 
nal matter  within  their  respective  jurisdic- 
tions. That  It  is  the  duty  of  the  watchmen, 
appointed  by  the  curators  of  the  University 
of  Missouri  with  authority  to  make  arrests 
as  peace  officers,  to  arrest  and  report  any 
violations  of  the  state  law  of  which  they 
have  knowledge  to  the  proper  authorities  in 
the  same  manner  as  is  required  of  any  peace 
officer. " 

A copy  of  this  opinion  is  attached. 

We  reaffirm  that  opinion  and  hold  that  the  conclusion 
reached  in  Opinion  No.  108  (supra)  Is  applicable  to  Sedalia 
and  answers  the  questions  you  propound  In  your  request. 

If  we  can  be  of  any  further  assistance  to  you,  please 
feel  free  to  submit  them  to  us. 


Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosure: 
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COUNTY  CLERK: 
TAXATION: 


i 

It  is  uhe  ministerial  duty  of  a - 
county  clerk  to  extend  taxes  in 
the  tax  books  based  upon  the  tax 
rates  certified  to  him  by  the 
school  boards  of  the  various 
school  districts  and  he  has  no 
power  to  question  the  tax  rates  certified  to  him  by  such  school  boards 
or  to  refuse  to  extend  the  taxes  because  he  determines  that  the  school 
boards  have  allegedly  certified  to  him  tax  rates  not  authorized  by  law. 


OPINION  NO.  407 
September  18,  1969 

Honorable  Clyde  Rogers 
Prosecuting  Attorney 
Ozark  County  Court  House 
Gainesville,  Missouri  65655 

Dear  Mr.  Rogers: 


This  is  in  answer  to  your 
request  an  opinion  as  to  the  power  of  the  county  clerk  to  refuse 
to  extend  the  taxes  based  upon  the  tax  rates  certified  to  him  by 
the  Boards  of  Directors  of  school  districts  if  the  county  clerk 
is  of  the  opinion  that  the  Boards  have  certified  illegal  and  unlaw- 
ful rates  and  to  extend  the  taxes  at  what  the  clerk  believes  to  be 
lawful  and  correct  tax  rates. 

Your  request  is  occasioned  by  the  fact  that  the  assessed  val- 
uation of  real  and  personal  property  in  Ozark  County  was  increased 
more  than  25$  for  the  year  1969  over  the  assessed  valuation  for  the 
year  1968  due  to  an  order  of  the  state  tax  commission. 

Section  137-073  RSMo  is  applicable  when  such  an  increase  in 
assessed  valuation  occurs.  Such  section  provides  as  follows: 

"Readjustment  of  prior  levy  when  county 
assessment  increased  ten  per  cent. — When- 
ever the  assessed  valuation  of  real  or 
personal  property  within  the  county  has 
been  increased  by  ten  per  cent  or  more 
over  the  prior  year's  valuation,  either 
by  an  order  of  the  state  tax  commission 
or  by  other  action,  and  such  increase  is 
made  after  the  rate  of  levy  has  been  deter- 
mined and  levied  by  the  county  court,  city 
council,  school  board,  township  board  or 
other  bodies  legally  authorized  to  make 
levies,  and  certified  to  the  county  clerk, 
then  such  taxing  authorities  shall  immed- 
iately revise  and  lower  the  rates  of  levy 
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to  the  extent  necessary  to  produce  from  all 
taxable  property  substantially  the  same  amount 
of  taxes  as  previously  estimated  to  be  produced 
by  the  original  levy,  plus  such  additional 
amounts  as  may  be  necessary  approximately  to 
offset  said  district's  reduction  in  the  apportion- 
ment of  state  school  moneys  due  to  its  increased 
valuation.  The  lower  rate  of  levy  shall  then  be 
recertified  to  the  county  clerk  and  extended 
upon  the  tax  books  for  the  current  year.  The 
term  rrate  of  levy'  as  used  herein  shall  include 
not  only  those  rates  the  taxing  authorities 
shall  be  authorized  to  levy  without  a vote,  but 
also  those  rates  which  have  been  or  may  be 
authorized  by  elections  for  additional  or  spe- 
cial purposes.  No  levy  for  public  schools  or 
libraries  shall  be  reduced  below  a point  that 
would  entitle  them  to  participate  in  state 
funds . " 


Under  such  section,  the  duty  is  placed  upon  the  various  school 
boards  in  a county  in  which  the  assessed  valuation  of  real  or  per- 
sonal property  is  increased  more  than  10#  over  the  last  years  as- 
sessment to  make  such  adjustment  in  the  rates  of  levy  as  to  pro- 
duce substantially  the  same  amount  of  taxes  as  previously  estimated 
to  be  produced  by  the  original  levy  plus  such  additional  amounts 
necessary  approximately  to  offset  the  district's  reduction  in  ap- 
portionment of  state  school  moneys. 

This  is  a duty  placed  upon  the  school  boards.  There  is  no 
duty  placed  upon  nor  authority  given  to  a county  clerk  to  refuse 
to  carry  out  the  duty  placed  upon  such  clerk  to  extend  the  taxes 
according  to  the  rates  certified  to  him  by  the  various  school  dis- 
trict boards  under  provisions  of  section  137.290  RSMo.  Such  sec- 
tion provides  in  part  as  follows: 

"*  * *The  clerk  of  the  county  court  in  each 
county,  upon  receipt  of  the  certificates  of 
the  rates  levied  by  the  county  court,  school 
districts  and  other  political  subdlvisons 
authorized  by  law  to  make  levies  or  required 
by  law  to  certify  levies  to  the  county  court 
or  clerk  of  the  county  court,  shall  then  ex- 
tend the  taxes  in  the  assessor's  book,  in  pro- 
per columns  prepared  for  the  extensions,  accord- 
ing to  the  rates  levied.*  * *" 


In  the  case  of  State  ex  rel . School  District  vs.  Byers,  67  Mo.  706 
the  Supreme  Court  helcP that  the  actions  of  the  county  clerk  in  ex- 
tending taxes  are  purely  ministerial.  The  court  said,  l.c.  710- 
711. 


"*  * *The  extension  of  the  assessment  upon 
the  school  taxbook  is  a ministerial,  and  not 
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a judicial^  act,  and  it  was  the  duty  of  the 
clerk  of  the  county  court  of  Jasper  county* 
on  the  receipt  of  the  estimates  made  by  the 
local  directors  from  the  proper  officer*  to 
proceed  to  assess  the  amount  so  returned  and 
place  it  upon  a separate  tax-book*  to  be 
known  as  the  school  tax-book;  and  a mandamus 
coul(i  have  been  resorted  to  compel  him  to 
discharge  that  duty. 

* * * 

The  statute  imperatively  requires  him  to 
perform  it.  If  in  a given  case  it  be  impro- 
per to  make  such  extension  and  assessment* 
the  tax-payers  have  a remedy  to  prevent  it 
by  proceeding  in  the  circuit  court.*  * *" 


Since  the  duty  of  the  county  clerk  in  extending  the  taxes 
under  section  137-290  is  purely  ministerial  such  clerk  has  no 
power  or  authority  to  determine  whether  the  members  of  a school 
board  have  complied  with  the  statutes  applicable  to  the  determin- 
ation of  the  tax  rate  for  such  school  district.  The  duty  of  the 
clerk  is  to  extend  in  his  capacity  as  a ministerial  officer  the 
taxes  based  upon  the  assessment  of  the  property  and  the  tax  rate 
as  certified  to  him  by  the  bodies  which  have  the  duty*  power  and 
authority  to  determine  tax  rates.  He  is  without  authority  to 
question  the  tax  rates  certified  to  him  by  the  school  boards. 

He  does  not  have  any  power  or  authority  to  refuse  to  extend  the 
taxes  because  he  believes  that  the  school  boards  have  made  illegal 
levies . 


CONCLUSION 


It  is  the  opinion  of  this  office  that  it  is  the  ministerial 
duty  of  a county  clerk  to  extend  taxes  in  the  tax  books  based 
upon  the  tax  rates  certified  to  him  by  the  school  boards  of  the 
various  school  districts  and  that  he  has  no  power  to  question  the 
tax  rates  certified  to  him  by  such  school  boards  or  to  refuse  to 
extend  the  taxes  because  he  believes  that  the  school  boards  have 
certified  to  him  tax  rates  not  authorized  by  laws. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  C.  B.  Burns,  Jr. 


JOHN  C.  DANFORTH 
Attorney  General 
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COUNTY  COURTS 
SHERIFFS : 
COLLECTORS : 
COMPENSATION: 
LEGISLATION: 
AUDITOR: 


(1)  House  Bill  116  of  the  75th  General 
Assembly  which  provides  a mode  of  fixed 
compensation  for  judges  of  county  courts 
of  certain  third  class  counties  does  not 
constitute  an  increase  in  the  compensa- 
tion of  such  officers  and  is  effective 
, October  13,  1969-  The  provision  of  said 

bill  increasing  the  compensation  of  judges  of  the  county  courts  of 
second  class  counties  is  not  effective  during  the  term  of  such 
judges.  (2)  House  Bill  No.  264  of  the  General  Assembly  authorizing 
a uniform  allowance  to  sheriffs  and  deputy  sheriffs  does  not  con- 
stitute an  increase  in  compensation  during  the  term  of  such  offi- 
cers and  is  therefore  effective  October  13,  1969.  Said  bill  also 
provides  for  additional  compensation  to  sheriffs  of  class  two  coun- 
ties as  compensation  for  additional  services  by  such  sheriffs and 
therefore  is  not  an  increase  in  compensation  within  the  meaning  of 
Section  13,  Article  VII,  of  the  Constitution  and  is  effective 
October  13,  1969.  (3)  House  Bill  No.  399  of  the  75th  General 

Assembly  provides  that  the  county  collector  of  third  and  fourth 
class  counties  may  retain  an  increased  percentage  of  fees  and  com- 
missions for  deputy  and  clerical  hire.  Such  increase  is  not  to 
the  benefit  of  such  collectors,  does  not  constitute  an  increase  in 
compensation  during  the  term  of  the  collector  or  his  deputies  within 
the  prohibition  of  Section  13,  Article  VTI,  of  the  Constitution 
and  is  effective  October  13,  1969.  Such  increase  may  be  used  in 
full  for  the  fiscal  year  ending  February  28,  1970. 


OPINION  NO.  408 


October  9,  1969 


Honorable  Haskell  Holman 
State  Auditor 
Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Holman: 

This  opinion  is  in  answer  to  your  questions  concerning  several 
acts  passed  by  the  75th  General  Assembly,  i.e.  : 

"1.  Are  the  provisions  of  House  Bills  Nos. 

Il6,  264  and  399,  effective  and  operational 
on  and  after  October  13,  1969? 

"2.  Assuming  an  affirmative  answer  regarding 
H.B.  116.  What  tests,  if  any,  may  be  made 
in  determining  whether  the  drawing  of  annual 
compensation  provided  for  in  counties  having 
assessed  valuations  in  excess  of  twenty 
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million  dollars  would  be  violative  of  Arti- 
cle 7,  Section  13,  of  the  Constitution  of 
Missouri  if  drawn  by  the  judges  presently  in 
office? 

"3.  What  portion  of  the  seventy  percent 
allowance  for  deputy  and  clerical  hire  pro- 
vided by  H.B . 399  may  be  used  by  the  collectors 
during  the  fiscal  year  ending  February  28,  1970?" 

The  Missouri  Constitution,  Section  13,  Article  VII,  provides 
as  follows: 

"The  compensation  of  state,  county  and  muni- 
cipal officers  shall  not  be  increased  during 
the  term  of  office;  nor  shall  the  term  of  any 
officer  be  extended." 

With  respect  to  the  effective  dates  of  acts  the  Missouri  Consti- 
tution, Section  29,  Article  III,  provides: 

"No  law  passed  by  the  general  assembly  shall 
take  effect  until  ninety  days  after  the  ad- 
journment of  the  session  at  which  it  was  en- 
acted, except  an  appropriation  act  or  in 
case  of  an  emergency  which  must  be  expressed 
in  the  preamble  or  in  the  body  of  the  act, 
the  general  assembly  shall  otherwise  direct 
by  a two-thirds  vote  of  the  members  elected 
to  each  house,  taken  by  yeas  and  nays;  pro- 
vided, if  the  general  assembly  recesses  for 
thirty  days  or  more  it  may  prescribe  by 
joint  resolution  that  laws  previously  passed 
and  not  effective  shall  take  effect  ninety 
days  from  the  beginning  of  such  recess." 

Further,  with  respect  to  the  effective  dates,  Section  1.130, 

RSMo  1959,  provides: 

"A  law  passed  by  the  general  assembly  takes 
effect  ninety  days  after  the  adjournment  of 
the  session  at  which  it  is  enacted;  but  if 
the  general  assembly  recesses  for  thirty 
days  or  more,  it  may  prescribe  by  joint  reso- 
lution that  laws  previously  passed  and  not 
effective  take  effect  ninety  days  from  the 
beginning  of  the  recess,  subject  to  the  fol- 
lowing exceptions: 

(1)  A law  necessary  for  the  immediate  pre- 
servation of  the  public  peace,  health  or 
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safety,  which  emergency  is  expressed  in  the 
body  or  preamble  of  the  act  and  which  is 
declared  to  be  thus  necessary  by  the  general 
assembly,  by  a vote  of  two- thirds  of  its 
members  elected  to  each  house  the  vote  to  be 
taken  by  yeas  and  nays,  and  entered  on  the 
journal,  or  a law  making  an  appropriation  for 
the  current  expenses  of  the  state  government, 
for  the  maintenance  of  the  state  institutions 
or  for  the  support  of  public  schools,  takes 
effect  as  of  the  hour  and  minute  of  its  appro- 
val by  the  governor;  which  hour  and  minute 
may  be  indorsed  by  the  governor  on  the  bill 
at  the  time  of  its  approval; 

(2)  In  case  the  general  assembly,  as  to  a 
law  not  of  the  character  herein  specified, 
provides  that  the  law  takes  effect  on  a 
date  in  the  future  subsequent  to  the  expira- 
tion of  the  period  of  ninety  days  herein 
mentioned  the  law  takes  effect  on  the  date 
thus  fixed  by  the  general  assembly; 

(3)  In  case  the  general  assembly  provides 
that  any  law  takes  effect  as  provided  in 
subdivision  (1)  of  this  section,  the  general 
assembly  may  provide  in  such  law  that  the 
operative  date  of  the  law  or  parts  of  the 
law  takes  effect  on  a date  subsequent  to  the 
effective  date  of  the  law.1' 

House  Bill  No.  ii6  provides: 

"Section  1.  Sections  49.090,  RSMo  1959  and 
49.110,  RSMo  Supp.  1967,  are  repealed  and  two 
new  sections  enacted  in  lieu  thereof,  to  be 
known  as  sections  49.090  and  49.110,  to  read 
as  follows: 

49.090.  In  counties  of  the  second  class,  the 
judges  of  the  county  court  shall  receive  as 
compensation  an  annual  salary  of  seven  thou- 
sand five  hundred  dollars. 

49.HO.  In  all  counties  of  the  third  class 
having  an  assessed  valuation  of  more  than 
twenty  million  dollars  and  less  than  thirty 
million  dollars  the  judges  of  the  county 
court  shall  receive  for  their  services  three 
thousand  dollars  a year  to  be  paid  in  equal 
monthly  installments,  and  in  all  counties  of 
the  third  class  having  an  assessed  value  of 
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thirty  million  dollars  or  more  the  judges 
shall  receive  for  their  services  four  thou- 
sand dollars  per  year,  paid  in  equal  monthly 
installments.  In  all  other  counties  of  the 
third  class  the  judges  of  the  county  court 
shall  receive  for  their  services  fifteen 
dollars  per  day  for  each  of  the  first  ten 
days  in  any  month  that  they  are  necessarily 
engaged  in  holding  court  and  shall  receive 
ten  dollars  per  day  for  each  additional  day 
in  any  month  that  they  are  necessarily  en- 
gaged in  holding  court,  and  all  judges  of  the 
county  court  in  all  third  class  counties  shall 
receive  ten  cents  per  mile  for  each  mile 
necessarily  traveled  in  going  to  and  return- 
ing from  the  place  of  holding  county  court 
and  for  all  other  necessary  travel  on  offi- 
cial business  in  the  personal  automobile  of 
the  judge  presenting  the  claim.  The  per  diem 
compensation  herein  fixed  shall  be  paid  at 
the  end  of  each  month  and  the  mileage  compen- 
sation shall  be  paid  at  the  end  of  each  month 
on  presentation  of  a bill,  by  the  respective 
county  judge,  setting  forth  the  number  of 
miles  necessarily  traveled.'1 

Section  49.090,  RSMo  1959 , provides: 

"In  all  counties  of  the  second  class,  the 
judges  of  the  county  court  shall  receive  for 
their  services,  an  annual  salary  of  six  thou- 
sand dollars.  This  salary  is  in  lieu  of  all 
fees  and  other  compensation  heretofore  allowed 
the  judges." 

It  is  obvious  that  Section  49.090  as  amended  by  House  Bill  No. 
116  provides  for  an  increase  in  the  annual  salary  of  judges  of 
the  county  court  in  counties  of  the  second  class  in  violation  of 
Section  13,  Article  VII  of  the  Constitution,  and  therefore  cannot 
become  effective  during  the  term  of  such  county  court  judges. 

Folk  vs.  City  of  St.  Louis,  250  Mo.  116,  157  S.W.  71  (1913). 

The  amendments  to  Section  49.110  as  provided  in  House  Bill  No. 
116  relating  to  counties  of  the  third  class  having  an  assessed 
valuation  of  more  than  $20,000,000  and  less  than  $30,000,000  fixes 
the  compensation  of  the  judges  of  such  county  courts  for  their  ser- 
vices at  $3,000  a year  to  be  paid  in  equal  monthly  installments 
and  in  all  counties  of  the  third  class  having  an  assessed  valuation 
of  $30,000,000  or  more  the  compensation  of  such  county  judges  is 
fixed  at  $4,000  per  year  payable  in  equal  monthly  installments. 
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The  remainder  of  the  section  remains  unchanged  and  continues 
to  provide  that  in  all  other  counties  of  the  third  class  the  judges 
of  the  county  court  shall  receive  for  their  services  $15  per  day 
for  each  of  the  first  ten  days  in  any  month  that  they  are  necessarily 
engaged  in  holding  court  and  $10  per  day  for  each  additional  day 
in  the  month  that  they  hold  court. 

While  the  amendments  fixing  the  compensation  of  such  county 
judges  according  to  assessed  valuation  provides  a different  mode 
of  determination  of  compensation  from  that  previously  used  in 
determining  the  amount  to  be  paid,  it  should  be  noted  that  the 
maximum  amount  that  such  judges  can  presently  receive  as  compensa- 
tion is  greater  than  $4,000  per  year. 

In  our  view  therefore,  such  compensation  is  not  in  violation 
of  Section  13 } Article  VII,  of  the  Constitution,  and  becomes 
effective  October  13,  1969.  State  ex  rel  Emmons  v.  Parmer,  271  Mo. 

306,  196  s.w.  1106  (1917).  ” 

The  other  provisions  of  Section  49*110,  House  Bill  No.  116, 
relating  to  judges  of  the  county  court  in  other  counties  of  the 
third  class  remains  unchanged  and  do  not  violate  said  article. 

With  respect  to  House  Bill  No.  264,  said  House  Bill  provides: 

''Section  1.  In  each  county  of  this  state  the 
sheriff  and  each  full-time  deputy  sheriff 
shall  receive  twenty-five  dollars  per  month, 
as  a uniform  allowance,  to  be  paid  to  him 
monthly  out  of  the  county  treasury  at  the  dis- 
cretion of  the  county  court.  This  allowance 
shall  apply  only  to  sheriffs  and  deputy  sher- 
iffs who  wear  an  official  uniform  in  perfor- 
mance of  their  duty. 

"Section  2.  1.  Sheriffs  in  counties  of  the 

second  class  shall,  in  addition  to  other  duties 
imposed  upon  them  by  law,  aid  and  assist  the 
jury  commissioners  in  such  counties  by  con- 
ducting investigations  into  the  identity  of 
prospective  jurors  summoned  for  jury  duty,  and 
upon  request  of  the  board  of  jury  commissioners, 
make  and  file  a report  with  the  board  setting 
out  the  results  of  the  investigation. 

2.  In  addition  to  the  salary,  travel  expenses, 
reimbursement  expenses,  and  any  other  compen- 
sation now  provided  by  law,  the  sheriff  in 
each  county  of  the  second  class,  for  the  per- 
formance of  the  duties  provided  in  this  section, 
shall  receive  the  sum  of  three  thousand  dollars 
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per  year,  payable  in  twelve  equal  monthly 
installments  out  of  the  county  treasury." 

Section  1 of  House  Bill  No.  264  provides  an  allowance  of  $25 
per  month  as  a uniform  allowance  to  the  sheriffs  and  each  full- 
time deputy  sheriff  payable  monthly  out  of  the  county  treasury  at 
the  discretion  of  the  county  court.  The  allowance  applies  only 
to  sheriffs  and  deputy  sheriffs  who  wear  an  official  uniform  in 
the  performance  of  their  duty.  We  do  not  consider  this  as  com- 
pensation and,  therefore,  it  does  not  constitute  a violation  of 
Section  13,  Article  VII.  Macon  County  vs.  Williams,  284  Mo.  477, 
224  S.W.  835  (1920). 

Section  2 of  House  Bill  No.  264  provides  that  the  sheriffs 
in  the  counties  of  the  second  class  will  have  additional  duties 
imposed  upon  them  and  for  such  additional  duties  will  receive  the 
additional  sum  of  $3,000  per  year  payable  out  of  the  county 
treasury.  This  is  a new  section;  and  since  it  does  in  fact  impose 
additional  duties  for  the  compensation,  it  cannot  be  said  that  the 
provision  violates  Section  13,  Article  VII  of  the  Constitution. 
Mooney  vs.  County  of  St.  Louis,  286  S.W. 2d  763  (1956). 

House  Bill  No.  399  provides: 

"Section  1.  Section  52.280,  RSMo  1959,  is  re- 
pealed and  one  new  section  enacted  in  lieu 
thereof,  to  be  known  as  section  52.280  to  read 
as  follows: 

52.280.  In  addition  to  the  maximum  amount  of 
fees  and  commissions  permitted  to  be  retained 
by  county  collectors  in  sections  52.260  and 
52.270,  each  collector  in  counties  of  the 
third  and  fourth  classes  may  retain  for  the 
payment  of  deputy  and  clerical  hire  a sum  not 
to  exceed  seventy  percent  of  the  maximum 
amount  of  fees  and  commissions  which  the  offi- 
cer is  permitted  to  retain  by  the  sections, 
but  the  deputy  and  clerical  hire  is  payable 
out  of  fees  and  commissions  earned  and  col- 
lected by  the  officer  only,  and  not  from  gen- 
eral revenue." 

The  repealed  section.  Section  52. 280, provided  that  the  col- 
lector in  counties  of  the  third  and  fourth  classes  could  retain  for 
the  payment  of  deputy  and  clerical  hire  a sum  not  to  exceed  25  per 
cent  of  the  maximum  amount  of  fees  and  commissions  which  they  are 
permitted  to  retain  by  Section  52.260  and  Section  52.270,  RSMo 
1959-  In  our  Opinion  No.  102,  1966,  to  the  Honorable  C.M.  Bassman, 
enclosed,  we  held  that  such  an  increase  was  not  an  increase  in  the 
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compensation  of  the  collector  and  that  said  collector  could 
legally  use  the  additional  amount  during  his  term  for  deputy  or 
clerical  hire.  Although  such  deputies  are  officers  in  the  sense 
that  they  have  like  authority  as  the  collector,  they  do  not  have 
a fixed  term.  Section  52.300,  RSMo  1959;  and  therefore  are  not 
themselves  within  the  constitutional  prohibitions. 

The  increase  is  effective  October  13,  1969,  and  may  be  used 
in  full  for  such  hire  for  the  fiscal  year  ending  February  28,  1970. 

CONCLUSION 


It  is  the  opinion  of  this  office  that: 

1.  House  Bill  116  of  the  75th  General  Assembly  which  provides 
a mode  of  fixed  compensation  for  judges  of  county  courts  of  certain 
third  class  counties  does  not  constitute  an  increase  in  the  com- 
pensation of  such  officers  and  is  effective  October  13,  1969.  The 
provision  of  said  bill  increasing  the  compensation  of  judges  of 
the  county  courts  of  second  class  counties  is  not  effective  during 
the  term  of  such  judges. 

2.  House  Bill  No.  2 64  of  the  General  Assembly  authorizing  a 
uniform  allowance  to  sheriffs  and  deputy  sheriffs  does  not  con- 
stitute an  increase  in  compensation  during  the  term  of  such  offi- 
cers and  is  therefore  effective  October  13,  1969.  Said  bill  also 
provides  for  additional  compensation  to  sheriffs  of  class  two 
counties  as  compensation  for  additional  services  by  such  sheriffs 
and  therefore  is  not  an  increase  in  compensation  within  the  meaning 
of  Section  13,  Article  VII,  of  the  Constitution  and  is  effective 
October  13,  1969. 

3.  House  Bill  No.  399  of  the  75th  General  Assembly  provides 
that  the  county  collector  of  third  and  fourth  class  counties  may 
retain  an  increased  percentage  of  fees  and  commissions  for  deputy 
and  clerical  hire.  Such  increase  is  not  to  the  benefit  of  such 
collectors,  does  not  constitute  an  increase  in  compensation  during 
the  term  of  the  collector  or  his  deputies  within  the  prohibition 
of  Section  13,  Article  VII,  of  the  Constitution  and  is  effective 
October  13,  1969 • Such  increase  may  be  used  in  full  for  the  fiscal 
year  ending  February  28,  1970. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  John  C.  Klaffenbach. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 


Enc.  Opinion  No.  102,  1966,  Bassman 
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COUNTIES : 

COUNTY  OFFICERS: 

OFFICERS : 

COUNTY  CLERKS: 

COUNTY  COURTS: 

COMPENSATION : 

PgPg  • 

COUNTY  FINANCIAL  STATEMENT: 
AUDITOR: 


With  respect  to  the  provisions  of 
Conference  Committee  Substitute  for 
House  Substitute  for  Senate  Bill  No. 

13  of  the  75th  General  Assembly,  (1) 
Section  50.810  of  said  bill  relating 
to  preparation  of  county  financial 
statements  is  effective  January  1, 
1971,  and  effective  also  on  that  date 
are  the  amendments  to  Section  51-300 
which  provides  that  the  compensation 
of  county  clerks  of  county  courts  of  the  second,  third  and  fourth 
classes  be  computed  upon  the  variables  of  population  and  assessed 
valuation  and  that  said  compensation  constitutes  the  entire  compen- 
sation for  services  performed  by  said  clerk  except  for  fees  for 
the  issuance  of  fish  and  game  licenses  or  permits.  After  the 
effective  date  of  said  section,  the  county  clerks  will  not  be  en- 
titled to  receive  any  additional  amount  for  the  service  performed 
under  Section  50.810  as  amended  by  the  bill.  The  county  court  may 
contract  with  individuals,  corporations  or  associations  for  the  per- 
formance of  said  services  in  an  amount  that  the  court  deems  reason- 
able and  just;  (2)  Section  1 of  said  bill  provides  that  in  counties 
of  second,  third  and  fourth  classes  which  have  adopted  the  pro- 
visions of  Chapters  ll4  and  116,  RSMo,  providing  for  voter  registra- 
tion, the  county  clerk  shall  perform  the  services  specified  therein 
and  for  such  services  shall,  in  addition  to  the  compensation  now 
provided  by  law,  receive  the  sum  of  $1,500  per  year.  Section  1 is 
effective  October  13,  1969-  However,  such  services  are  to  be  per- 
formed annually  and  before  May  10th.  Accordingly,  these  services 
could  not  be  performed  for  the  year  1969,  and  such  county  clerks 
are  not  entitled  to  such  compensation  fbr  the  year  1969-  Such  ser- 
vices can  be  performed  for  the  year  1970  and  such  compensation  is 
effective  for  the  year  1970,  but  not  thereafter  in  view  of  the 
effective  date  of  termination  of  the  provisions  for  increased  com- 
pensation which  is  December  31,  1970. 


OPINION  NO.  409 


October  9,  1969 


Honorable  Haskell  Holman 
State  Auditor 
Capitol  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Holman: 


FI  LED  j 

\ 


This  opinion  is  in  response  to  your  questions  with  respect 
to  the  Conference  Committee  Substitute  for  House  Substitute  for 
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Senate  Bill  No.  13  of  the  75th  General  Assembly  relating  to  county 
clerks  in  second,  third  and  fourth  class  counties  concerning  the 
following  specific  questions: 

!'l.  What  compensation,  if  any,  may  the  county 
court  pay  the  county  clerk  or  any  other  person 
employed  to  prepare  the  county  financial  state- 
ment as  required  by  the  Act?  If  the  county 
clerk  is  so  designated  and  employed  to  prepare 
the  statement,  would  the  compensation  paid 
therefor,  if  any,  be  returnable  to  the  county 
as  an  accountable  fee? 

"2.  May  the  compensation  provided  for  the  de- 
signated county  clerks  for  the  additional  duties 
enumerated  in  Section  1 of  the  Act  be  paid  to 
such  clerks  for  the  year  1969,  inasmuch  as  the 
duties  required  to  be  performed  could  not  be  dis- 
charged within  the  prescribed  time  limit  set  forth 
in  the  Act? 

"In  the  event  the  county  clerks  are  entitled  to 
such  compensation  for  the  year  1969,  will  they 
be  entitled  to  the  full  $1,500.00  on  the  pro  rata 
portion  thereof  as  the  period  October  13  to  Decem- 
ber 31  bears  to  the  whole  year?" 

That  portion  of  the  Bill  which  is  relative  to  your  first  ques- 
tion is  amendatory  to  Section  50.810,  RSMo  1959 > and  states  as 
follows : 


"1.  The  statement  shall  be  set  in  the  standard 
column  width  measure  that  will  take  the  least 
space  and  the  publisher  shall  file  two  proofs 
of  publication  with  the  county  court  and  the 
court  shall  forward  one  proof  to  the  state  audi- 
tor and  shall  file  the  other  in  the  office  of 
the  court.  The  county  court  shall  not  pay  the 
publisher  until  said  proof  of  publication  is 
filed  with  the  court  and  shall  not  pay  the  per- 
son designated  to  prepare  the  statement  for  the 
preparation  of  the  copy  rfor  said  statement  until 
the  state  auditor  shall  have  notified  the  court 
that  said  proof  of  publication  has  been  received 
and  that  it  complies  with  the  requirements  of 
this  section. 

"2.  The  statement  shall  be  spread  on  the  record 
of  the  court  and  for  this  purpose  the  publisher 
shall  be  required  to  furnish  the  court  with  at 
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least  two  copies  of  said  statement  that  the 
same  may  be  pasted  on  the  record. 

"3.  The  state  auditor  shall  notify  the  county 
treasurer  immediately  of  the  receipt  of  the 
proof  of  publication  of  the  statement  in  this 
section  required.  After  the  first  of  April  of 
each  year  after  the  effective  date  of  this 
law  the  county  treasurer  shall  not  pay  or  enter 
for  protest  any  warrant  for  the  pay  of  any 
judge  of  any  county  court  until  notice  is  re- 
ceived from  the  state  auditor  that  the  proof 
of  publication  herein  provided  for  has  been 
filed.  Any  county  treasurer  paying  or  entering 
for  protest  any  warrant  for  any  judge  of  the 
county  court  prior  to  the  receipt  of  such  notice 
from  the  state  auditor  shall  be  liable  on  his 
official  bond  therefor. 

"4.  Within  twelve  months  after  the  effective 
date  of  this  law  the  state  auditor  shall  pre- 
pare sample  forms  for  financial  statements  and 
shall  mail  the  same  to  the  county  clerks  of  the 
several  counties  in  this  state,  but  failure  of 
the  auditor  to  supply  such  form  shall  not  in 
anywise  excuse  any  person  from  the  performance 
of  any  duty  imposed  by  this  law.  If  the  county 
court  shall  employ  any  person  other  than  a 
bonded  county  officer  to  prepare  the  financial 
statement  herein  required  the  county  court  shall 
require  such  person  to  give  bond  with  good  and 
sufficient  sureties  in  the  penal  sum  of  one 
thousand  dollars  for  the  faithful  performance 
of  his  duty.  If  any  county  officer  or  other 
person  employed  to  prepare  the  financial  state- 
ment herein  provided  for  shall  fail,  neglect, 
or  refuse  to,  in  any  manner  comply  with  the  pro- 
visions of  this  law  he  shall,  in  addition  to 
other  penalties  herein  provided,  be  liable  on 
his  official  bond  for  dereliction  of  duty." 

Present  Section  50.810  states: 

"1.  The  statement  shall  be  set  in  the  standard 
column  width  measure  that  will  take  the  least 
space  and  the  publisher  shall  file  two  proofs 
of  publication  with  the  county  court  and  the 
court  shall  forward  one  proof  to  the  state  audi- 
tor and  shall  file  the  other  in  the  office  of 
the  court.  The  county  court  shall  not  pay  the 
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publisher  until  said  proof  of  publication  is 
filed  with  the  court  and  shall  not  pay  the  per- 
son designated  to  prepare  the  statement  for 
the  preparation  of  the  copy  for  said  statement 
until  the  state  auditor  shall  have  notified 
the  court  that  said  proof  of  publication  has 
been  received  and  that  it  complies  with  the 
requirements  of  this  section. 

"2.  The  statement  shall  be  spread  on  the  re- 
cord of  the  court  and  for  this  purpose  the 
publisher  shall  be  required  to  furnish  the 
court  with  at  least  two  copies  of  said  state- 
ment that  the  same  may  be  pasted  on  the  record. 
For  the  preparation  of  the  copy  for  the  state- 
ment the  court  may  allow  a sum  not  less  than 
ten  cents  and  not  to  exceed  thirty  cents  for 
every  hundred  words  and  figures,  which  sum, 
if  allowed  to  the  clerk  of  the  court,  shall 
be  in  addition  to  the  salary  or  fees  allowed 
him  by  law,  and  no  pay  shall  be  allowed  for 
pasting  a printed  copy  in  the  record.  In  sub- 
mitting bill  to  the  county  court  the  person 
preparing  the  statement  and  the  publisher  shall 
itemize  the  amount  as  properly  chargeable  to 
the  several  funds  and  the  county  court  shall 
pay  out  of  each  fund  in  the  proportion  that 
each  item  bears  to  the  total  cost  of  preparing 
and  publishing  said  statement  and  shall  issue 
warrants  therefor;  provided,  any  part  not  pro- 
perly chargeable  to  any  specific  fund  shall  be 
paid  from  the  fun  d from  which  officers  salaries 
are  paid. 

"3.  The  state  auditor  shall  notify  the  county 
treasurer  immediately  of  the  receipt  of  the 
proof  of  publication  of  the  statement  in  this 
section  required.  After  the  first  of  April 
of  each  year  after  the  effective  date  of  this 
law  the  county  treasurer  shall  not  pay  or  enter 
for  protest  any  warrant  for  the  pay  of  any 
judge  of  any  county  court  until  notice  is  re- 
ceived from  the  state  auditor  that  the  proof 
of  publication  herein  provided  for  has  been 
filed.  Any  county  treasurer  paying  or  enter- 
ing for  protest  any  warrant  for  any  judge  of 
the  county  court  prior  to  the  receipt  of  such 
notice  from  the  state  auditor  shall  be  liable 
on  his  official  bond  therefor. 
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"4.  Within  twelve  months  after  the  effective 
date  of  this  law  the  state  auditor  shall  pre- 
pare sample  forms  for  financial  statements  and 
shall  mail  the  same  to  the  county  clerks  of  the 
several  counties  in  this  state,  but  failure  of 
the  auditor  to  supply  such  form  shall  not  in 
anywise  excuse  any  person  from  the  performance 
of  any  duty  imposed  by  this  law.  If  the  county 
court  shall  employ  any  person  other  than  a 
bonded  county  officer  to  prepare  the  financial 
statement  herein  required  the  county  court  shall 
require  such  person  to  give  bond  with  good  and 
sufficient  sureties  in  the  penal  sum  of  one 
thousand  dollars  for  the  faithful  performance 
of  his  duty.  If  any  county  officer  or  other 
person  employed  to  prepare  financial  statement 
herein  provided  for  shall  fail,  neglect,  or  re- 
fuse to,  in  any  manner  comply  with  the  provisions 
of  this  law  he  shall,  in  addition to  other  pen- 
alties herein  provided,  be  liable  on  his  offi- 
cial bond  for  dereliction  of  duty." 

It  therefore  appears  that  in  amending  this  section  the  legis- 
lature did  not  reenact  that  portion  of  Paragraph  2 which  specifi- 
cally set  out  the  compensation  for  preparing  the  financial  state- 
ment and  required  that  the  "funds"  bear  a pro-rata  charge. 

We  further  note  this  Bill  also  amends  Section  51.300,  RSMo 
Supp.  1967 j to  provide  for  an  annual  salary  for  clerks  of  the 
county  court  for  each  county  of  the  second,  third  and  fourth  class, 
which  salary  shall  be  equal  to  the  sum  of  two  variable  amounts,  one 
based  upon  the  population  of  the  county  and  the  other  upon  the 
valuation  of  the  county.  The  amendment.  Paragraph  4 of  Section 
51.300  as  contained  in  the  said  Bill  also  states  that: 

"The  salary  provided  in  this  section  shall 
be  the  total  compensation  received  by  the 
county  clerk,  except  that  he  may  retain  any 
fees  to  which  he  is  entitled  for  services 
performed  in  the  issuance  of  fish  and  game 
licenses  or  permits.  Any  other  fees  received 
by  him  shall  be  deposited  in  the  county  treas- 
ury or  as  provided  by  law.  His  total  annual 
salary,  excluding  the  only  allowable  fees 
of  fish  and  game  licenses  or  permits  above, 
shall  be  determined  on  or  before  January  1, 

1971,  and  each  year  thereafter.  The  county 
population  shall  be  based  on  the  last  fed- 
eral decennial  census,  and  the  assessed  valua- 
tion of  the  county  shall  be  based  upon  the 
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last  available  report  of  the  state  tax  com- 
mission . " 

This  Bill  also  provides  that  the  repeal  of  Sections  50.810, 
51.360  and  51.400,  RSMo  1959,  and  of  Sections  51-300  and  51.350, 
RSMo  Supp.  1967,  and  that  the  effective  date  of  the  sections  en- 
acted in  lieu  thereof  to  be  known  as  Sections  50.810  and  51.300 
shall  be  January  1,  1971- 

Clearly,  the  Bill  contemplates  that  the  clerks  of  the  county 
court  of  the  second,  third  and  fourth  classes  shall  receive  cer- 
tain and  definite  compensation  except  with  respect  to  fees  for  the 
issuance  of  fish  and  game  licenses  or  permits  and  that  all  other 
fees  will  be  paid  into  the  county  treasury  or  as  provided  by  law. 

In  partial  answer  to  your  first  question  therefore,  the 
county  court  has  no  authority  to  make  any  additional  payment  to 
the  county  clerks  for  the  preparation  of  the  statement  as  pro- 
vided in  the  bill  amending  Section  50.810. 

Clearly,  a public  officer  cannot  claim  compensation  for 
official  duties  unless  he  can  point  out  a statute  authorizing  such 
payment.  Nodaway  County  vs.  Kidder,  344  Mo.  795,  129  S.W.2d  857- 

In  further  answer  to  your  first  question,  we  note  that  the 
county  court  under  the  bill  is  authorized  to  employ  some  person 
to  prepare  the  statement.  The  word  "person"  also  applies  to 
"bodies  politic  and  corporate,  and  to  partnerships  and  other  un- 
incorporated associations."  Section  1.020  (7),  RSMo  1959* 

We  assume  that  the  legislature  did  not  unintentionally  omit 
provisions  for  the  precise  amount  of  payment  for  the  preparation 
for  the  financial  return  and  therefore  that  they  intended  that 
the  county  court  may  contract  for  such  services  with  persons  other 
than  county  officers  or  employees  as  in  the  case  of  any  other  con- 
tract for  personal  services  for  any  amount  of  compensation  which 
the  county  court  deems  Just  and  reasonable.  Further,  there  is 
no  longer  any  authority  to  pro  rate  the  charges. 

With  respect  to  your  second  question,  the  additional  duties 
that  you  speak  of  are  set  out  in  what  is  designated  as  Section  1 
on  page  5 of  the  bill. 

Section  B on  page  6 of  the  bill  specifically  states  that  the 
effective  date  of  Section  1 shall  be  October  13,  1969- 

Section  1 itself  provides: 

"l.  In  counties  of  the  second,  third,  and 
fourth  classes,  which  have  adopted  the  pro- 
visions of  chapters  114  and  116,  RSMo,  the 
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county  clerk  shall  annually,  on  or  before 
May  tenth,  inspect  all  voting  precincts  in 
the  county,  review  the  described  boundary 
lines,  and  survey  the  number  of  voters  in 
each  precinct  measured  by  the  vote  at  the 
last  preceding  presidential  election,  and 
within  thirty  days  after  the  conclusion  of 
such  inspection,  present  a signed  report  to 
the  county  court  and  the  county  chairman  of 
the  two  political  parties  receiving  the 
largest  number  of  votes  in  the  last  presi- 
dential election,  detailing  changes,  altera- 
tions, and  additions  which  appear  to  be  neces- 
sary for  the  convenience  of  the  voters . 

"2.  For  the  additional  duties  imposed  by  sec- 
tion 1 of  this  act,  the  county  clerk  shall 
receive  in  addition  to  the  compensation  now 
provided  by  law  the  sum  of  one  thousand  five 
hundred  dollars  per  year. 

"3.  The  county  clerk  shall  be  reimbursed  for 
his  reasonable  and  necessary  travel  expenses 
expended  in  the  performance  within  the  county 
of  the  duties  imposed  by  this  section  in  an 
amount  to  be  determined  by  the  county  court, 
not  to  exceed  ten  cents  per  mile  traveled." 

Section  2,  page  5 of  the  bill  provides: 

"Notwithstanding  other  provisions  of  this 
act  to  the  contrary  the  salary  of  county 
clerks  of  counties  of  the  fourth  class  inclu- 
ding all  fees  shall  not  be  in  excess  of  five 
thousand  five  hundred  dollars . " 

It  should  be  emphasized  that  the  first  part  of  Paragraph  1 
of  Section  1 states  that  the  county  clerk  "shall  annually,  on  or 
before  May  10th,"  perform  such  services.  "Annually"  means  "1. 
Reckoned  by  the  term  of  a year  ...  2.  Occurring  once  each  year." 
Webster's  New  International  Dictionary,  Second  Edition  (1950), 
p.  108. 

Inasmuch  as  the  duties  contemplated  by  Section  1 must  be 
performed  before  May  10th  but  also  must  be  performed  annually,  it 
is  our  view  that  Section  1 of  the  bill  does  not  contemplate  that 
any  such  duties  will  be  performed  during  the  year  1969;  and  as  a 
consequence,  no  compensation  can  be  paid  during  1969  as  the  payment 
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of  such  compensation  during  1969  would  constitute  an  increase  of 
the  compensation  of  the  officer  during  his  term  without  an  addi- 
tional increase  in  duties.  We  note  also  that  Section  C of  page  6 
of  the  bill  provides  that  the  provisions  of  Subsections  2 and  3 
of  Section  1 shall  terminate  December  31*  1970.  The  county  clerk 
in  counties  of  the  second,  third  or  fourth  classes  who  perform  the 
services  set  out  under  Section  1 of  the  bill  will  receive  the 
additional  compensation  for  such  work  in  1970,  but  not  in  1969,  and 
not  in  1971  or  thereafter. 

The  payment  of  additional  compensation  for  additional  services 
is  not  in  violation  of  Section  13*  Article  VII  of  the  Constitution 
of  Missouri  which  prohibits  an  increase  in  compensation  of  officers. 
Mooney  vs.  County  of  St.  Louis,  286  S.W.2d  763  (1956). 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  with  respect  to 
the  provisions  of  Conference  Committee  Substitute  for  House  Sub- 
stitute for  Senate  Bill  No.  13  of  the  75th  General  Assembly  that: 

(1)  Section  50.810  of  said  bill  relating  to  preparation  of 
county  financial  statements  is  effective  January  1,  1971,  and 
effective  also  on  that  date  are  the  amendments  to  Section  51-300 
which  provides  that  the  compensation  of  county  clerks  of  county 
courts  of  the  second,  third  and  fourth  classes  be  computed  upon 
the  variables  of  population  and  assessed  valuation  and  that  said 
compensation  constitutes  the  entire  compensation  for  services  per- 
formed by  said  clerk  except  for  fees  for  the  issuance  of  fish  and 
game  licenses  or  permits.  After  the  effective  date  of  said  section, 
the  county  clerks  will  not  be  entitled  to  receive  any  additional 
amount  for  the  service  performed  under  Section  50.810  as  amended 

by  the  bill.  The  county  court  may  contract  with  individuals,  cor- 
porations or  associations  for  the  performance  of  said  services  in 
an  amount  that  the  court  deems  reasonable  and  just; 

(2)  Section  1 of  said  bill  provides  that  in  counties  of  second, 
third  and  fourth  classes  which  have  adopted  the  provisions  of 
Chapters  114  and  116,  HSMo,  providing  for  voter  registration,  the 
county  clerk  shall  perform  the  services  specified  therein  and  for 
such  services  shall,  in  addition  _to  the  compensation  now  provided 
by  law,  receive  the  sum  of  $l,500~per  year.  Section  1 is  effective 
October  13,  1969 . However,  such  services  are  to  be  performed  annu- 
ally and  before  May  10th.  Accordingly,  these  services  could  not 

be  performed  for  the  year  1969,  and  such  county  clerks  are  not  en- 
titled to  such  compensation  for  the  year  1969-  Such  services  can 
be  performed  for  the  year  1970  and  such  compensation  is  effective 
for  the  year  1970,  but  not  thereafter  in  view  of  the  effective  date 
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of  termination  of  the  provisions  for  increased  compensation  which 
is  December  31>  1970* 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  John  C.  Klaffenbach. 

Yours  very  truly, 

JOHN  C.  DANFORTH 
Attorney  General 


BONDS:  Bondsman  may  establish  qualifi- 

cation by  means  of  encumbered 
property  having  clear  value  in 
excess  of  encumbrance,  or  by  personal  property  having  stable 
value,  but  not  by  property  held  by  entireties. 

September  30,  1969 


OPINION  NO.  411 


Honorable  G.  William  Weier 
Prosecuting  Attorney 
Jefferson  County  Court  House 
Hillsboro,  Missouri  63050 

Dear  Mr.  Weier: 


This  official  opinion  is  submitted  in  response  to  your  re- 
quest through  your  assistant,  William  T.  Brooking,  Jr.,  pre- 
senting certain  questions  regarding  the  property  holdings  of 
bondsmen  as  specified  in  Supreme  Court  Rule  32.15.  Such  rule 
provides  as  follows: 


"In  addition  to  the  qualifications  speci- 
fied in  Rule  32.14,  an  individual  shall 
not  be  taken  as  a surety  on  any  bail  bond 
unless  he  shall  be  the  owner  of  real 
estate  or  personal  property  having  a 
reasonable  market  value,  in  excess  of 
all  encumbrances  thereon,  exemptions 
and  all  other  liabilities,  at  least 
equal  to  the  amount  specified  in  the 
bond  which  he  proposes  to  execute.  In 
order  to  qualify  upon  the  basis  of  real 
estate  owned,  an  individual  shall  be 
the  sole,  legal  and  equitable  owner 
thereof  in  fee  simple  and  of  record. 

If  there  are  several  sureties,  the  ag- 
gregate market  value  of  real  estate  or 
personal  property  owned  by  them  in  excess 
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of  encumbrances,  exemptions  and  all  other 
liabilities,  shall  be  at  least  equal  to 
the  amount  specified  in  the  bond." 

We  will  discuss  the  several  questions  in  sequence. 

1.  May  a bondsman  qualify  on  the  basis  of  property  stand- 
ing in  the  names  of  himself  and  his  wife? 

Under  the  law  of  Missouri  property  standing  in  the  names 
of  two  persons  who  are  in  fact  husband  and  wife  is  held  in  estate 
by  entireties  unless  there  is  an  unequivocal  indication  to  the 
contrary.  The  wife's  interest  in  property  so  held  is  not  sub- 
ject to  the  tort  or  contract  liabilities  of  the  husband  and  the 
husband  has  no  power  to  create  a lien  or  charge  against  this  pro- 
perty without  her  consent.  Among  the  many  cases  so  holding  are 
Dickinson  v.  Gault,  229  S.W.2d  283  (St .L.Ct .App.  1950)  and 
Wilson  v.  Power  et  al.,  155  S.W.2d  502  (K.C.Ct.App.  1941). 

The  husband,  then,  is  not  the  "sole  owner"  of  entireties 
property  and  may  not  use  such  property  as  a basis  for  qualifi- 
cation under  Rule  32.15.  It  is  apparent  that  the  entireties 
property  would  not  be  available  to  satisfy  the  husband's  obli- 
gation as  a bondsman,  unless  the  wife  had  so  agreed. 

2.  May  a bondsman  establish  his  eligibility  by  means  of 
property  which  is  subject  to  deed  of  trust,  mortgage  or  other 
encumbrance? 

The  first  sentence  of  Rule  32.15  requires  property  "having 
a . . . value,  in  excess  of  all  encumbrances  ...  at  least 
equal  to  the  amount  specified  in  the  bond  ..."  By  mentioning 
a value  in  excess  of  encumbrances,  the  rule  clearly  connotes  the 
possibility  that  there  will  be  encumbrances,  and  does  not  say 
that  encumbered  property  is  disqualified.  The  first  sentence 
of  the  rule  does  not  distinguish  between  real  and  personal  pro- 
perty, for  both  are  specified  in  the  sentence. 

We  feel  that  these  clear  Indications  in  the  first  sentence 
should  prevail  over  the  less  specific  language  of  the  second 
sentence,  requiring  that  the  bondsman  be  "the  sole  legal  and 
equitable  owner"  of  the  property  considered  in  determing  his 
qualifications.  In  technical  speech  the  trustee  of  a deed  of 
trust  has  legal  ownership  of  the  property  involved  and  the  cestui 
que  trust  has  an  equitable  ownership,  and  any  holder  of  an  encumbrance 
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would  have  a species  of  equitable  ownership,  but  to  read  the  second 
sentence  of  Rule  32.15  as  precluding  any  encumbrance  would  make 
portions  of  the  first  sentence  meaningless,  and  language  is  con- 
strued to  avoid  this  result  whenever  possible.  We  feel  that  it  is 
more  reasonable  to  read  the  second  sentence  of  the  rule  as  re- 
quiring clear  ownership,  over  and  above  the  maximum  demonstrable 
value  of  encumbrances.  The  requirement  that  ownership  be  "in  fee 
simple"  precludes  qualification  on  the  basis  of  some  lesser 
estate  such  as  a life  estate  or  vested  or  contingent  remainder. 

The  requirement  that  the  ownership  be  "of  record"  would  rule  out 
property  held  in  the  name  of  a "straw  party."  The  provisions 
would  also  exclude  property  which  is  the  subject  of  a contract 
for  sale  and  in  which  the  purchaser  would  therefore  have  an 
equitable  ownership.  These  situations  give  ample  meaning  to  the 
second  sentence,  and  would  support  a construction  which  would 
not  preclude  all  encumbrances. 

Encumbered. property  would  qualify  only  if  the  encumbrance 
had  an  ascertainable  value,  so  that  the  value  of  the  property 
over  and  above  the  encumbrance  may  be  clearly  demonstrated . If 
the  encumbrance  is  such  that  it  might  consume  the  entire  property 
under  certain  contingencies,  then  the  requirement  of  the  rule 
would  not  be  met  and  the  property  would  not  be  eligible. 

3.  Would  cars,  household  goods  and  similar  property  qualify 
as  security? 

The  rule  permits  qualification  on  the  basis  of  personal  pro- 
perty as  well  as  real  property  and  Rule  32.16  permits  the  sched- 
uling of  personal  property.  Nothing  would  exclude  tangible  per- 
sonal property  such  as  you  describe. 

Even  so,  we  feel  that  the  responsible  authority  would  not 
be  obliged  to  accept  such  items  as  automobiles  and  household 
goods  in  qualification.  Automobiles  are  subject  to  rapid  de- 
preciation, and  therefore  are  not  satisfactory  security  for  bonds 
which  may  run  for  several  years.  Household  goods  are  difficult 
to  value,  and  the  ownership  situation  is  often  confused  as  be- 
tween husband  and  wife.  Since  the  purpose  of  the  qualification 
requirements  is  to  ensure  the  financial  responsibility  of  the 
bondsman,  the  authorities  who  are  responsible  should  not  have  to 
accept  property  which  is  of  unstable  value  or  in  which  the  value 
is  difficult  to  demonstrate  or  realize. 

4.  Is  a note  secured  by  deed  of  trust  acceptable  security 
for  a bondsman? 

A note,  secured  or  otherwise.  Is  Intangible  personal  pro- 
perty. Nothing  in  the  rules  says  that  property  of  this  type 
Is  not  available  tp  demonstrate  a bondsman’s  qualification.  The 
ascertainable  value  of  the  note,  therefore,  may  be  so  used. 


- 3 - 


Honorable  G.  William  Weier 


CONCLUSION 

It  is  the  opinion  of  this  office: 

1.  That  a bondsman  may  not  establish  his  qualification 
under  Supreme  Court  Rule  32.15  by  property  standing  in  the  names 
of  himself  and  his  wife. 

2.  That  property  encumbered  by  deed  of  trust,  mortgage,  or 
otherwise  may  be  so  used  to  the  extent  of  its  demonstrable  value 
in  excess  of  all  encumbrances. 

3.  That  tangible  property  such  as  automobiles  and  household 
goods  is  not  categorically  excluded,  but  that  the  official  re- 
sponsible for  approving  a bondsman's  qualifications  could  exclude 
such  property  if  of  the  opinion  that  it  does  not  have  a stable  or 
demonstrable  value. 

4.  That  a bondsman  may  establish  his  qualifications  by  the 
demonstrable  value  of  a promissory  note,  secured  or  unsecured,  and 
owned  by  him. 

The  foregoing  opinion,  which  I approve,  was  prepared  by  my 
special  assistant,  Charles  B.  Blackmar. 


Sincerely  yours. 


JOHN  C.  DANFORTH 
Attorney  General 
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SCHOOLS: 
TEACHERS : 


1.  Insubordination  as  used  in 
paragraph  168.107  1(3)  means: 

A teacher’s  willful,  intentional 
refusal  or  neglect  to  obey  an  express  or  implied  command,  instruc- 
tion, order  or  rule  of  the  teacher's  employing  school  board,  which 
command,  instruction,  order  or  rule  is  known  to  the  teacher,  is 
reasonable  in  nature  and  is  given  by  and  with  proper  authority. 

2.  A teacher  belonging  to  a voluntary  organization  whose  member- 
ship consists  in  part  of  teachers  would  not  be  in  violation  of 
Section  168.116  if  the  association  takes  part  in  the  management 
of  a campaign  for  the  election  or  defeat  of  a member  of  a board 
of  education  so  long  as  the  teacher  member  does  not  take  part  in 
the  initiation  or  control  of  the  campaign. 

OPINION  NO.  413 

November  25,  1969 


Honorable  William  B.  Waters 
State  Senator,  District  17 
First  Office  Building 
Liberty,  Missouri  64068 

Dear  Senator  Waters: 

This  letter  is  in  response  to  your  request  for  an  official 
opinion  on  the  following  questions  pertaining  to  House  Bill  120 
passed  by  the  75th  General  Assembly: 

"1.  Section  168.107,  1-  (3).  Many  school  dis- 
tricts are  faced  with  the  problem  of  establishing 
guidelines  on  dismissal  policies.  They  would 
like  to  have  a definition  of  ’insubordination' 
as  it  appears  in  said  section. 

"2.  Section  168.116  prohibits  a teacher  from 
taking  part  in  the  management  of  the  campaign 
for  the  election  or  defeat  of  a member  of  the 
school  board.  There  are  a number  of  voluntary 
groups  or  associations  of  those  who  are  in- 
terested in  education  whose  membership  consists 
in  part  of  teachers.  Should  such  an  associa- 
tion take  part  in  the  management  of  a campaign, 
would  those  teachers  who  belong  to  the  associa- 
tion be  in  violation  of  this  section?" 


FI  LED 
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A Definition  of  "Insubordination"  as 
it  Appears  in  Section  168.107  1(3)~T 


Honorable  William  B.  Waters 


Section  168.107  1 reads  in  part  as  follows: 

"An  indefinite  contract  with  a permanent  teacher 
shall  not  be  terminated  by  the  board  of  educa- 
tion of  a school  district  except  for  one  or  more 
of  the  following  causes: 

* * * * 

"(3)  Incompetency,  inefficiency  or  insubordina- 
tion in  line  of  duty;"  (emphasis  added! 

"Insubordination"  is  not  defined  in  House  Bill  120.  Set  forth 
below  are  general  definitions  of  "insubordination"  based  on  cases 
from  many  jurisdictions  not  necessarily  in  the  education  field. 

"...  Thus,  generally  a refusal  or  neglect 
on  the  servant's  part  to  obey  a lawful  and 
reasonable  command,  order,  or  rule  of  the 
master  which,  in  view  of  all  the  circumstances 
of  the  case,  amounts  to  insubordination,  and 
is  inconsistent  with  his  duties  to  his  master, 
is  a sufficient  ground  for  discharge.  ..." 

56  C.J.S.  Master  and  Servant,  Section  42h. 
p.  432. 

"Among  the  fundamental  duties  of  the  employee 
is  the  obligation  to  yield  obedience  to  all 
reasonable  rules,  orders,  and  instructions  of 
the  employer,  and  wilful  or  intentional  dis- 
obedience thereof,  as  a general  rule,  justifies 
a recission  of  the  contract  of  service  and 
the  peremptory  dismissal  of  the  employee,  whet- 
her the  disobedience  consists  in  a disregard 
of  the  express  provisions  of  the  contract, 
general  rules  or  instructions,  or  particular 
commands.  . . ."  35  Am  Jur.  Master  and  Servant, 

Section  44  p.  478. 

"Rules,  instructions,  or  commands  in  order  to 
be  the  ground  for  discharge  on  the  score  of 
disobedience,  must  be  reasonable  and  lawful, 
must  be  known  to  the  employee,  and  must  per- 
tain to  the  duties  which  the  employee  has 
engaged  to  discharge.  ..."  Id.  at  Section 
45  p.  479. 

The  courts  in  other  states  have  followed  these  general  rules 
in  cases  involving  teachers  and  school  personnel.  For  instance 
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the  Supreme  Court  of  Wisconsin  in  Millar  v.  Joint  School  District 
No.  2,  Village  of  Wild  Rose,  2 Wis.2d  303,  b6  N.W.2d  455  (1957)"  a 
teacher  brought  action  against  the  school  district  and  others  for 
damages  because  he  was  discharged  for  Insubordination.  The  court 
in  defining  "insubordination"  relied  in  part  upon  the  general  defini- 
tions set  forth  above.  In  addition  the  court  noted  the  following 
from  a previous  Wisconsin  case: 

"In  Green  v.  Somers,  1916,  163  Wis . 99,  100, 

157  N.W.  529,  530,  it  was  said: 

"’An  employer  has  the  right  to  give  all  lawful 
and  reasonable  commands  deemed  by  him  necessary 
to  the  proper  management  of  his  business,  and 
the  employe’s  duty  is  to  obey  such  commands 
where  there  is  nothing  in  the  contract  of  em- 
ployment to  relieve  him  from  such  duty. 

"’Any  inexcusable  and  substantial  insubordina- 
tion on  the  part  of  an  employe  or  willful  refusal 
to  obey  such  commands  amounting  to  insubordina- 
tion, is  good  ground  for  discharge.  Thomas  v. 

Beaver  Dam  Mfg.  Co.,  157  Wis.  427,  147  N.W. 

364;  26  Cyc.  992.  . . ."  Id.  at  460-461. 

In  Kostanzer  v.  State  ex  rel.  Ramsey,  205  Ind.  536,  187  N.E. 

337  (1933)  the  Supreme  Court  of  Indiana  had  before  it  the  question 
whether  a teacher’s  marriage  in  defiance  of  a rule  prohibiting  mar- 
riate  was  insubordination  under  the  Indiana  Teacher  Tenure  Act. 
"Insubordination"  was  defined  in  the  Indiana  Teacher  Tenure  Act  as 
the  " . . .’wilful  refusal  to  obey  the  school  laws  of  this  state  or 
reasonable  rules  prescribed  for  the  government  of  the  public  schools 
of  such  corporation.’.  . . " Id.  at  34l.  The  court  stated  that  if 
the  rule  respecting  marriage  was  a reasonable  rule  then  the  teacher’s 
marriage  was  an  act  of  insubordination  and  constituted  good  and  just 
cause  for  the  cancellation  of  her  contract.  However,  the  court  con- 
cluded that  it  was  not  a reasonable  rule  and  therefore  there  was  no 
insubordination. 

The  Alabama  Supreme  Court  in  State  ex  rel.  Steele  v.  Board  of 
Education  of  Fairfield,  252  Ala.  254,  40  So. 2d  689  (1949),  "had  be- 
fore it  the  question  whether  a teacher  had  been  insubordinate  under 
the  Alabama  Teacher  Tenure  Act  for  refusing  to  take  a mental  ability 
test  which  was  required  by  the  rules  and  regulations  of  her  school 
board.  The  court  defined  "insubordination"  as  follows: 

"One  of  the  statutory  grounds  for  the  cancel- 
lation of  a contract  of  a tenure  teacher  is 
’insubordination.’  § 356,  Title  52  Code  1940. 
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The  term  ’insubordination*  is  not  defined  in 
the  statute,  but  unquestionably  it  includes  the 
willful  refusal  of  a teacher  to  obey  the  reason- 
able rules  and  regulations  of  his  or  her  employing 
board  of  education."  Id.  at  695. 

In  State  ex  rel.  Richardson  v.  Board  of  Regents  of  the  Univer- 
sity of  Nevada,  70  Nev.  347 , 269  P.2d  265  (1954)  the  Supreme  Court 
of  Nevada  reviewed  an  order  of  the  Board  of  Regents  discharging  a 
professor.  In  concluding  that  the  circumstances  did  not  support  a 
charge  of  insubordination,  the  court  relied  upon  the  following 
definition: 

"...  Prom  the  many  definitions  found  in  the 
cases  we  may  say  without  greater  elaboration 
that  ’insubordination’  imports  a willful  dis- 
regard of  express  or  implied  directions,  or 
such  a defiant  attitude  as  to  be  equivalent 
thereto.  ’Rebellious',  'mutinous',  and  ’dis- 
obedient’ are  often  quoted  as  definitions  or 
synonyms  of  ’insubordinate'.  Refinements 
that  deal  with  the  authority  of  the  superior 
officer  to  promulgate  the  order  or  with  the 
reasonableness  of  the  order  in  question  need 
not  be  considered."  Id.  at  276. 

The  Superior  Court  of  Delaware  in  Shockley  v.  Board  of  Educa- 
tion, Laurel  Special  School  District,  51  Del.  537,  149  A. 2d  331 
(1959)  relied  on  the  definitions  of insubordination  in  both  the 
Steele  and  Richardson  cases  in  arriving  at  its  own  definition  of 
the  Delaware  statutory  language  of  "willful  and  persistent  insub- 
ordination" : 


"As  stated  above,  our  Delaware  statute  does  not 
define  the  words  'willful  and  persistent  insub- 
ordination', but  after  an  examination  of  the 
cases,  I am  persuaded  that  a fair  and  reasonable 
definition  is  as  follows : 

"'A  constant  or  continuing  intentional  refusal 
to  obey  a direct  or  implied  order,  reasonable 
in  nature,  and  given  by  and  with  proper 
authority.’"  Id.  at  334. 

In  analyzing  the  sufficiency  of  a notice  of  termination  to  a 
probationary  teacher  under  the  Arizona  Teacher  Tenure  Act,  the 
Supreme  Court  of  Arizona  in  School  District  No.  8,  Pinal  County 
v.  The  Superior  Court  of  Pinal  County,  102  Ariz.  478,  433  P.2d  28 
( 1967 ) stated  as  follows: 
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"Clearly,  the  reasons  assigned  for  the  termina- 
tion of  the  Porseth  contract,  that  is,  insubor- 
dination and  lack  of  cooperation,  are  generic, 
categorizing  the  type  of  conduct  which  the 
school  board  or  superintendent  found  objection- 
able. But  both  grounds,  we  think,  have  fixed 
and  well-understood  meanings  so  that  they  do 
not  leave  the  teacher  in  ignorance.  Insubordi- 
nation Imports  a willful  disregard  of  express 
or  Implied  directions  of  the  employer  and  a 
refusal  to  obey  reasonable  orders,  McIntosh  v. 

Abbot,  231  Mass.  180,  120  N.E.  383  j and  lack 
of  cooperation  is  characteristically  a subtle 
species  of  insubordination.  Both  terms  are 
descriptive  of  a class  of  censurable  practices 
destructive  of  the  efficiency  of  the  employer's 
organization.  Accordingly,  where,  as  here,  a 
probationary  teacher's  right  to  remain  in  pub- 
lic service  is  dependent  upon  whether  the  ap- 
pointing officers  are  satisfied  with  the 
teacher's  conduct  and  capacity,  and  they  are, 
in  law,  the  sole  judges,  we  are  reluctant  to 
place  an  unduly  narrow  construction  on  the  leg- 
islative language  lest  it  defeat  the  salutary 
purpose  of  determining  the  fitness  of  a pro- 
bationer to  serve  a school  district."  Id.  at 
30.  (emphasis  supplied) 

A careful  search  of  Missouri  cases  has  not  revealed  any  defini- 
tion of  "insubordination"  in  a case  involving  school  teachers  or 
school  personnel.  However,  the  question  of  what  is  "insubordina- 
tion" in  other  areas  has  come  before  Missouri  courts.  For  instance, 
in  Jordan  v.  Weber  Moulding  Company,  77  Mo.App.  572  (1898)  the 
plaintiff  was  a traveling  salesman  who  claimed  he  was  wrongfully 
discharged.  The  question  in  the  case  was  whether  plaintiff's  fail- 
ure to  follow  certain  instructions  constituted  insubordination  and 
therefore  just  cause  for  his  discharge.  The  St.  Louis  Court  of  Ap- 
peals approved  the  giving  of  the  following  instruction  to  the  jury: 

"'If  from  the  evidence  you  believe  that  the 
plaintiff  intentionally  disobeyed  the  instruc- 
tions given  by  the  defendant  to  the  plaintiff 
regarding  his  expenses  or  his  route,  or  con- 
cerning other  matters  connected  with  the  busi- 
ness, or  neglected  or  refused  to  perform  duties 
imposed  upon  him,  and  that  such  disobedience 
or  such  neglect  was  in  regard  to  matters  of 
such  importance  in  the  conduct  of  the  business 
as  reasonably  required  obedience  and  fulfill- 
ment on  the  part  of  the  plaintiff,  and  that  the 
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defendant  with  reasonable  promptness  discharged 
the  plaintiff  for  such  disobedience  or  neglect, 
then  his  discharge  was  "with  just  cause." 

. . . '"  Id.  at  575. 

In  another  case  involving  claimed  wrongful  discharge,  Craig  v. 
Thompson,  244  S.W.2d  37  (Mo.  1951)  the  Supreme  Court  of  Missouri 
stated : 


".  . .In  every  contract  of  employment  it  is 
implied  that  the  employee  will  obey  the  law- 
ful and  reasonable  rules,  orders  and  instruc- 
tions of  the  employer,  and  disobedience  of 
such  known  rules  justify  the  employee's  dis- 
charge. ..."  Id.  at  4l. 

In  Lee  v.  Missouri  Pacific  Railroad  Company,  335  S.W.2d  92 
(Mo.  i960)  decided  by  the  Supreme  Court  of  Missouri  an  engineer 
brought  suit  against  his  employer  for  wrongful  discharge.  The 
question  before  the  court  was  whether  plaintiff's  refusal  to  follow 
a particular  instruction  was  insubordination.  In  concluding  that 
it  was , the  court  stated  as  follows : 

"...  Since  there  had  apparently  been  some 
confusion  about  the  proper  interpretation  of 
Rule  104,  at  least  on  plaintiff's  line,  plain- 
tiff's superior  officers  had  not  only  the  au- 
thority but  the  duty  to  interpret  it.  Plaintiff 
had  been  informed  of  their  interpretation, 
which  cannot  be  held  unreasonable,  before  the 
occurrence  herein  involved;  but  even  though  he 
knew  of  it  and  knew  that  the  conductor  had  been 
so  instructed  concerning  it,  he  deliberately 
ordered  action  exactly  contrary  to  the  instruc- 
tions he  knew  had  been  given  by  the  conductor 
on  that  occasion.  Plaintiff  had  no  right  to 
make  himself  the  sole  judge  of  the  proper  in- 
terpretation of  Rule  104.  We  must  hold  that 
plaintiff's  action  was  in  violation  of  Rule 
104  as  interpreted  by  his  superior  officers; 
that  he  violated  Rule  107  in  refusing  to  obey 
the  conductor's  instructions  and  violated  Rule 
501  by  refusal  to  comply  with  the  instructions 
of  the  trainmaster  concerning  the  authorized 
interpretation  of  Rule  104;  that  his  conduct 
was  insubordination  stated  as  ground  for  dis- 
charge in  Rule  N;  . . . " Id.  at  98. 

Based  on  the  foregoing  cases,  we  conclude  that  a reasonable 
definition  of  "insubordination"  as  used  in  Section  168.107  1(3) 
would  be  as  follows : 
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A teacher's  willful,  intentional  refusal  or 
neglect  to  obey  an  express  or  implied  com- 
mand, instruction,  order  or  rule  of  the 
teacher’s  employing  school  board,  which  com- 
mand, instruction,  order  or  rule  is  known  to 
the  teacher,  is  reasonable  in  nature  and  is 
given  by  and  with  proper  authority. 

II. 

Would  a Teacher  Belonging  to  an  Organization  Whose  Membership 
Consists  in  Part  of  Teachers  be  in  Violation  of  Section 
168.116  if  this  Organization  Took  Place  in  the  Management  of  a 
Campaign  for  the  Election  or  Defeat  of  a Member  of  a School  Board? 

• 

We  believe  that  the  basis  for  answering  this  question  is  con- 
tained in  Opinion  No.  353  of  this  office,  dated  August  26,  1969 . 

A copy  of  this  opinion  is  enclosed.  As  stated  therein,  "The  public 
purpose  for  which  this  statute  was  written  was  apparently  to  pre- 
vent the  disruption  of  schools  and  school  boards  by  political  cam- 
paigns. ..."  Id.  at  2.  Furthermore,  a teacher  should  have  "... 
no  share  of  the  control  or  guidance  of  a campaign  for  or  against 
one  of  his  own  school  board  members.  ..."  "...  It  is  only 

necessary  that  he  avoid  exacerbation  of  relations  between  board 
members  and  teachers  by  initiating  or  taking  part  in  the  running 
of  a campaign  against  or  for  a board  member."  Id.  at  3.  Therefore, 
we  believe  that  a teacher  member  of  a group  or  association  interested 
in  education  whose  membership  consists  in  part  of  teachers  would 
not  be  in  violation  of  this  section  so  long  as  the  teacher  in  ques- 
tion does  not  take  part  in  the  initiation  or  control  of  a campaign 
against  or  for  a board  member. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that: 

1.  Insubordination  as  used  in  paragraph  168.107  1(3)  means: 

A teacher’s  willful,  intentional  refusal  or 
neglect  to  obey  an  express  or  implied  com- 
mand, instruction,  order  or  rule  of  the 
teacher's  employing  school  board,  which  com- 
mand, instruction,  order  or  rule  is  known  to 
the  teacher,  is  reasonable  in  nature  and  is 
given  by  and  with  proper  authority. 

2.  A teacher  belonging  to  a voluntary  organization  whose  mem- 
bership consists  in  part  of  teachers  would  not  be  in  violation  of 
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Section  168.116  if  the  association  takes  part  in  the  management  of 
a campaign  for  the  election  or  defeat  of  a member  of  a board  of  edu- 
cation so  long  as  the  teacher  member  does  not  take  part  in  the  ini- 
tiation or  control  of  the  campaign. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  D.  Brook  Bartlett. 


Yours  very  truly , 


JOHN  C.  DANFORTH 
Attorney  General 


Enclsoure:  Op.  No.  353 

8-26-69,  Gralike 
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Answer  toy  letter—  Boicourt 


October  2,  19 69 


OPINION  LETTER  NO.  4l4 


Honorable  Thomas  E.  Miles,  President 
Missouri  State  Board  of  Accountancy 
312  East  Capitol  Avenue 
Post  Office  Box  613 
Jefferson  City,  Missouri  65101 


Dear  Mr.  Miles: 

This  official  opinion  is  issued  in  response  to  your 
request  for  a ruling  submitted  to  this  office  and  asking 
the  following  question: 

Is  the  Missouri  State  Board  of  Accountancy 
empowered  to  issue  a Missouri  certified 
public  accountant  certificate,  without 
examination,  to  an  applicant  who  has 
passed  the  American  Institute  of  Certified 
Public  Accountants'  uniform  written  examination 
in  Wisconsin,  and  who  prior  to  that  time 
was  an  Internal  Revenue  agent  more  than  5 
years,  of  which  at  least  three  years  were 
field  experience? 

The  resolution  of  the  problem  posed  by  your  inquiry 
depends  on  an  interpretation  and  application  of  § 326. 090, 
RSMo  Supp.  1967,  which  deals  with  the  circumstances  under 
which  a certificate  as  a certified  public  accountant  may 
be  issued  to  one  holding  such  a certificate  issued  by  another 
state,  without  an  examination.  The  relevant  portion  of 
that  section  is  as  follows: 
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1.  The  board  may  in  its  discretion 
waive  the  examination  of,  and  may 
issue,  upon  the  payment  of  a fifty 
dollar  registration  fee,  a certificate 
as  a certified  public  accountant  to 
any  person  possessing  the  qualifi- 
cations mentioned  in  section  326. 060 
who  is  the  holder  of  a valid  and  unrevoked 
certificate  as  a certified  public 
accountant  issued  under  the  laws  of 
any  state  or  territory  of  the  United 
States,  provided  the  requirements  for 
the  certificates  in  the  state  or 
territory  which  has  granted  it  to  the 
applicant  were,  in  the  opinion  of  the 
board,  at  least  equivalent  to  those 
required  in  this  state  at  the  time  the 
applicants  original  certificate  was 
issued. 

The  last  proviso  is  especially  important  in  this  instance. 

As  applied  to  the  facts  you  pose,  this  proviso  authorizes  the 
Missouri  State  Board  of  Accountancy  to  make  an  opinion  determi- 
nation as  to  whether  the  certificate  requirements  of  Wisconsin 
were  "at  least  equivalent"  to  those  of  Missouri  on  August  4,  19 66, 
the  date  the  Wisconsin  certificate  was  issued. 

On  that  date,  the  Wisconsin  requirements,  as  evidenced  by 
§ 135 *04,  of  the  1965  edition  of  the  Wisconsin  Statutes,  were: 

That  the  applicant  be  a citizen  of  the  United  States  or  have, 
in  good  faith,  declared  his  intention  so  to  becomej  that  he 
be  over  twenty-three  years  of  age  and  of  good  moral  character; 
that  he  have  successfully  passed  the  requisite  examination  or 
have  a foreign  certificate  acceptable  to  Wisconsin  standards; 
that  he  have  four  years  of  high  school  education  or  the  equiva- 
lent; and  that  he  have  at  least  three  years’  accounting 
experience  to  that  of  a senior  in  public  practice,  the  efficiency 
of  the  experience  to  be  judged  by  the  appropriate  authority, 
except  that  evidence  of  sufficient  technical  education  could  be 
accepted  by  the  Board  in  lieu  of  one  and  one-half  years'  of  ; 
such  experience. 

The  statutes  of  Missouri  in  regard  to  accountants  were 
amended  in  1967.  As  we  read  § 326.090  (1),  RSMo,  Supp.  1967, 
the  Missouri  law  in  effect  on  August  4,  19 06,  is  that  by  which 
the  equivalence  of  the  contemporary  Wisconsin  law  is  to  be 
measured.  The  only  real  differences  in  the  Missouri  and 
Wisconsin  law  on  that  date  was  (1)  the  former  required  only 
that  the  applicant  be  twenty-one  years  of  age,  and  (2)  the  former 
allowed  technical  education  to  stand  in  lieu  only  of  one 
year's  experience  and  that  conditioned  on  college  graduation 
in  a course  of  study  centered  on  accounting  and  related 
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subjects.  Sections  326. 060  (2)  and  326.070  (3),  RSMo  1959* 

The  Wisconsin  law  in  force  in  1966,  therefore,  would 
seem  to  be  "at  least  equivalent”  to  the  Missouri  law  of 
that  date  except  for  the  amount  of  credit  awarded  higher 
education  as  a substitute  for  actual  on-the-job  experience. 
Whether  or  not  this  discrepancy  affected  the  situation  set 
forth  in  your  letter  is  unascertalnable  from  the  information 
available  to  us . And  from  the  language  of  the  statute  "that 
the  requirements  for  the  certificates  . , . were  ...  at  least 
equivalent,"  whether  the  applicant  in  question  was  affected 
by  said  discrepancy  is  irrelevant.  You  will  please  note 
that  the  portion  of  the  Missouri  law  now  in  force  relating 
to  employment  with  the  Internal  Revenue  Service  was  added  in 
1967,  and,  hence,  is  not  relevant  to  the  question  presented. 

It  Is  the  opinion  of  this  office  that  the  Missouri 
State  Board  of  Accountancy  cannot  issue  a certified  public 
accountant  certificate,  without  examination,  to  an  individual 
who  has  a Wisconsin  certificate,  unless,  in  the  opinion  of 
the  Board,  the  requirements  for  such  certificates  were  "essen- 
tially equivalent"  in  Wisconsin  on  the  date  the  Wisconsin 
certificate  was  issued  to  the  requirements  of  Missouri  on 
that  date;  and,  in  this  case,  the  Board  could  find  that  the 
requirements  are  not  "essentially  equivalent"  due  to  greater 
credit  given  technical  education  in  Wisconsin  In  lieu  of 
practical  experience  on  the  date  in  question. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


Answer  by  letter-Bartlett 


September  23,  1969 


OPINION  LETTER  NO.  415 


Honorable  Jack  J.  Schramm 
State  Representative,  District  37 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Representative  Schramm: 

Tills  letter  is  in  response  to  your  request  for  an  opinion  as 
to  whether  the  Constitution  and  Bylaws  of  the  Governor's  Advisory 
Council  on  Vocational  Education,  enclosed  with  your  letter  of 
July  21,  1969,  are  consistent  with  Missouri  law,  and,  more  particu- 
larly, the  federal  statute  known  as  Public  Law  90-576,  Amendments 
to  the  Vocational  Education  Act  of  1963,  20  U.S.C.,  Sections  1241- 
1248,  1261-1264,  1281-1284,  1301-1305,  1321-1323,  1341,  1351-1395, 
1371-1374,  1391. 

In  addition  to  reviewing  the  Amendments  to  the  Vocational  Edu- 
cation Act  of  1963,  we  have  examined  proposed  reguatlons  of  the 
United  States  Office  of  Education.  A copy  of  the  proposed  regula- 
tions xtfhich  pertain  to  the  State  Advisory  Council  (Sec.  102.21- 
102.26)  Is  enclosed  herewith. 

We  were  unable  to  locate  any  Missouri  statutory  provisions 
pertaining  directly  to  the  Advisory  Couxicil  on  Vocational  Education. 
Furthermore,  there  is  no  Missouri  statute  dictating  the  form  or 
content  of  the  Constitution  and  Bylaws  of  the  Missouri  State  Advisory 
Council  on  Vocational  Education. 

As  a result  of  our  review  of  the  Amendments  to  the  Vocational 
Education  Act  of  1963  and  of  the  proposed  regulations,  we  make  the 
following  suggestions: 
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1.  Add  an  additional  subparagraph  in  Article  2, 
Sec.  3,  providing  that  the  Advisory  Council  shall 
prepare  and  submit  a statement  describing  its  con- 
sultation with  the  State  Board  on  its  State  plan. 
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(See  Reg.  Sec.  102.23(a))  (According  to  Reg.  102.31 
(e)  (2)  this  statement  must  accompany  the  State 
plan  for  each  fiscal  year  and  any  amendment  thereto.) 

2.  Add  after  "as  amended"  in  Article  2,  Sec.  3, 
subparagraphs  (a)  and  (b),  "and  any  regulations 
propounded  pursuant  thereto." 

3.  Add  a new  subparagraph  in  Article  2,  Sec.  3, 
providing  that  the  Advisory  Council  shall  prepare 
and  submit  through  the  State  Board,  within  6 0 
days  after  the  United  States  Commissioner  has  ac- 
cepted certification  of  the  establishment  and  mem- 
bership of  the  Advisory  Council,  an  annual  budget 
covering  the  proposed  expenditures  of  the  Advisory 
Council  and  its  staff  for  the  following  fiscal 
year.  (See  Reg.  102.23(e)) 

In  addition  to  the  foregoing,  we  make  the  following  comments: 

1.  There  is  a typographical  error  in  Sec.  3(g), 

Article  2.  After  the  word  "board"  in  the  first 
line  of  that  subparagraph  it  appears  as  if  the 
vrord  should  be  "to"  rather  than  "of." 

2.  In  Article  3,  Sec.  6,  it  is  provided  that  "the 

c hair  man  shall  see  that  all  funds  of  the  M . S . C . A . V . E . 
subject  to  withdrawal,  are  approved  in  the  name  of 
the  M.S.A.C.V.E.  by  the  treasurer  and  chairman,  . . ." 

If  this  means  that  the  treasurer  and  chairman  must 
approve  the  withdrawal  of  all  funds,  there  would 
appear  to  be  a conflict  with  Article  3,  Sec.  10, 
in  which  it  is  provided  that  a warrant  or  order 
must  be  signed  by  the  chairman  and  recording 
secretary  before  disbursement  can  be  made  of 
M.S.A.C.V.E.  funds. 

With  the  exception  of  the  matters  mentioned  above,  we  believe 
that  the  Constitution  and  Bylaws  of  the  Missouri  State  Advisory 
Council  on  Vocational  Education  comply  with  the  requirements  of  the 
applicable  federal  law  and  regulations. 

Yours  very  truly. 


JOHN  C.  DAN? ORTH 
Attorney  General 
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SCHOOLS:  \ There  .. .s  no  Missouri  statute  or 

regulation  of  the  State  Board  of 
Education  requiring  students  to 
take  "mass  showers"  or  requiring 
teachers  to  include  sex  education 
in  the  curriculum  of  kindergarten 
through  sixth  grade. 


September  25,  1969 


OPINION  NO.  41 6 


Honorable  Edward  "Doc"  Groves 
Representative 

One  Hundred,  Forty-Fourth  District 
2340  East  Avenue 
Springfield,  Missouri  65803 

Dear  Representative  Groves: 

This  letter  is  in  response  to  your  request  for  an  opinion 
on  the  following  questions: 

1.  You  understand  that  it  is  being  made  compulsory  for 
students  to  take  mass  showers  in  physical  education  classes  or 
they  will  be  failed  in  public  hygiene.  You  "would  like  to  know 
if  this  is  a Compulsory  law  or  an  educational  ruling." 

2.  You  understand  that  sex  education  is  being  given  in 
kindergarten  through  sixth  grade  and  you  request  our  opinion  as 
to  whether  "This  is  a little  early  for  young  persons  to  be  re- 
ceiving this  kind  of  education  and  again  should  pot  be  mandatory. 

In  addition  to  reviewing  the  Missouri  statutes,  we  have 
reviewed  certain  publications  of  the  State  Department  of  Educa- 
tion including  The  School  Administrators  Handbook  (1969),  A 
Guide  for  Health  Education  - Grades  9-12.  (l9bl),  A Guide  for 
Physical  Education  in  the  Elementary  School  (I963)/  and  A Cuide 
for  Physical  Education  - Grades  7-12  (I960). 

The  powers  and  duties  of  the  State  Board  of  Education  are 
set  forth  In  Section  161.092,  RSMo  1967  Supp.  In  subparagraph 
(2)  of  that  section,  the  State  Board  Is  instructed  to  "carry 
out  the  educational  policies  of  the  state  relating  to  public 
schools  that  are  provided  by  law  and  supervise  instruction  in 
the  public  schools . " 

Section  161.102,  RSMo  1967  Supp.  and  Section  170.021,  RSMo 
1967  Supp.  are  the  only  statutes  directly  pertaining  to  physical 
or  health  education.  Section  161.102  states  as  follows: 
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"The  state  board  of  education  shall 

"(1)  Adopt  and  promulgate  rules  and  regu- 
lations deemed  necessary  to  secure  courses 
In  physical  education  to  all  pupils  and 
students  in  all  public  schools  and  in  all 
educational  institutions  supported  in 
whole  or  in  part  by  the  state; 

"(2)  With  the  advice  and  cooperation  of 
the  director  of  the  state  division  of 
health,  compile  and  print  a manual  of 
physical  education  and  health  supervision 
and  school  nurse  service  to  be  distributed 
for  use  by  the  teachers,  supervisors  of 
physical  education,  school  health  super- 
visors and  school  nurses  of  the  state." 

Section  170.021,  RSMo  1967  Supp.,  providing  for  instruction 
in  physiology  and  hygiene,  reads  as  follows: 

"Physiology  and  hygiene,  including  their 
several  branches,  with  special  instruc- 
tion as  to  tuberculosis,  its  nature, 
causes  and  prevention,  and  the  effect 
of  alcoholic  drinks,  narcotics  and  stimu- 
lants on  the  human  system,  shall  consti- 
tute a part  of  the  course  of  instruction, 
and  shall  be  taught  in  all  public  schools." 

Pursuant  to  these  statutes  the  State  Board  of  Education 
has  prepared  and  distributed  to  the  schools  certain  guides  for 
physical  education  and  health  education.  Neither  the  statutes 
nor  the  guides  published  by  the  State  Board  of  Education  require 
that  students  take  mass  showers  as  a prerequisite  to  passing  a 
physical  education  or  public  hygiene  course. 

The  Board's  only  physical  education  requirement  is  that  one 
unit  of  credit  shall  be  earned  by  all  high  school  pupils.  See 
The  School  Administrators  Handbook  (1969)3  pp.  105-106.  In 
A Guide  For  Physical  Education  - Grades" 7-12  (i960),  published 
by  the  State  Board  of  Education,  the  following  is  all  that  ap- 
pears under  the  heading  "What  are  the  State  Regulations  Concern- 
ing Secondary  Physical  Education?" 

"A  minimum  time  allotment  of  two  class 
periods  per  week  throughout  each  year  of 
high  school  should  be  spent  in  physical 
education  activities.  This  minimum  should 
be  required  of  all  students  for  high  school 
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graduation.  In  addition,  each  school 
should  make  available  to  all  high  school 
students  a minimum  of  one  semester  (a  one- 
half  unit  course)  of  health  instruction  . 
and  activities  including  health  examina- 
tions, health  habits  and  the  like.  As  an 
alternative  many  schools  are  offering  a 
combination  of  health  and  physical  educa- 
tion, three  to  five  class  periods  per 
week  for  all  students.  This  is  a desira- 
ble and  recommended  practice  which  covers 
the  entire  four-year  secondary  period  and 
which  eliminates  the  necessity  of  formal 
classroom  instruction  in  health  and  hy- 
giene . 

"Schools  of  all  classifications,  AAA,  AA, 
A,  and  App,  are  required  to  offer  one  and 
one-half  units  of  physical  education  and 
health  (one  unit  of  physical  education, 
and  one-half  unit  of  health). 

"All  teachers  of  physical  education  at 
the  secondary  level  shall  possess  a bac- 
calaureate degree  with  a minimum  of  24 
hours  in  the  field  of  health  and  physical 
education.  Eight  hours  of  the  24  should 
include  specific  courses  in  physiology 
and  hygiene."  (Id.  at  21) 


ti 

recommendation  as  to  the  best  type  of  physical  facilities  for  a 
physical  education  program,  the  following  appears  under  the  head- 
ing "Shower  Room": 

"The  shower  room  should  be  located  adja- 
cent to  the  locker  room  and  wall  and  floor 
construction  should  be  the  same  as  that 
of  the  locker  room.  The  ceiling  should 
be  of  vapor-proof  construction  and  be  re- 
cessed. One  shower  head  should  be  provided 
for  every  three  pupils  with  14  square  feet 
allowed  for  each  shower  head.  Shower  heads 
should  be  installed  at  least  4 feet  apart. 

All  showers  should  be  controlled  by  a water 
and  temperature  control. 

"At  least  two  dressing  booths  with  parti- 
tioned shower  should  be  installed  in  the 
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girls'  locker  room. 

"A  toweling  room  adjacent  to  the  shower 
room  is  desirable."  (Id.  at  38) 

In  a section  which  discusses  school  swimming  pools  and  their 
construction,  the  following  paragraph  appears  under  the  heading 
"Locker  and  Shower  Rooms": 

"Locker  and  shower  rooms  should  be  pro- 
vided for  school  and  community  groups . 

It  is  important  that  these  service  units 
be  placed  adjacent  to  the  pool  room. 

Shower  stalls  and  dressing  booths  should 
be  provided  in  the  girls  1 locker  room  in- 
stead of  gang  showers  and  dressing  facili- 
ties because  of  the  anticipated  community 
use  of  the  pool."  (Id.  at  43) 

Similarly,  there  is  no  Missouri  statute  or  regulation  of 
the  State  Board  of  Education  requiring  sex  education  from  kin- 
dergarten through  sixth  grade  or  for  any  elementary  grade.  In 
a publication  of  the  State  Board  of  Education  entitled  A Guide 
for  Health  Education  - Grades  9-12  (1961),  the  health  education 
requirements  of  the  State  Board  of  Education  are  stated  as 
follows : 


"Each  high  school  in  the  state  is  required 
to  offer  a semester  course  in  health  edu- 
cation. This  course  may  be  offered  on  the 
basis  of  five  classroom  periods  per  week 
for  one  semester  wherein  the  pupil  re  - 
ceives  one-half  unit  of  credit.  As  an 
alternate,  the  course  may  be  offered  in 
combination  with  physical  education  on 
the  basis  of  a minimum  of  one  classroom 
period  per  week  for  four  years  wherein 
the  pupil  receives  one-eighth  unit  of 
credit  per  year  --  a total  of  one-half 
unit  for  the  four  years.  It  should  be 
noted  that  all  students  are  not  required 
to  take  this  course,  but  it  is  an  offer- 
ing requirement  for  classification  of  all 
classes  of  schools. 

"It  is  understood  that  the  instructor  of 
this  course  will  be  a certified  teacher  in 
health  education,  particularly  in  larger 
school  systems.  In  the  smaller  schools, 
a teacher  in  a related  field  with  some 
training  in  health  education  may  qualify. 
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Such  a person  should  have  background  train- 
ing in  the  biological  sciences.,  physiology, 
preventive  medicine,  personal  and  public 
health,  and  problems  of  school  health.  In 
either  case,  the  teachers  should  have'  a 
working  knowledge  of  the  school  health  pro- 
blems, communicable  and  none ommuni cable 
diseases,  systems  of  the  body,  dental  hy- 
giene, alcohol-narcotic  education,  nutri- 
tion, safety  and  accident  prevention,  mental 
health  problems,  sex  education,  sanitation, 
and  related  health  agencies  and  organizations 
on  state  and  local  levels."  (Id.  at  4) 

A "Family  Living"  course  is  suggested  for  grade  eleven.  A 
brief  description  of  the  content  of  this  course  is  found  in  A 
Guide  For  Health  Education  - Grades  9-12  (1961): 

"This  unit  is  concerned  with  helping  the 
student  be  a successful  member  of  his 
family  group  now  and  to  help  prepare  him 
to  accept  and  fulfill  his  responsibilities 
in  the  future  as  a parent  and  adult.  This 
includes  learning  how  to  develop  good  rela- 
tionships with  his  own  sex,  with  the  oppo- 
site sex,  and  with  all  ages  and  groups.  It 
is  the  function  of  the  school  to  provide 
the  child  with  definite  opportunities,  as 
a part  of  the  regular  school  program,  to 
acquire  scientific  knowledge  about  growing 
up  under  wholesome  conditions . School 
programs  should  be  planned  in  cooperation 
with  parents,  parent  groups,  and  other 
community  organizations,  such  as  health, 
welfare,  church  and  family  life  coordi- 
nating agencies."  (Id.  at  15) 

Also,  there  is  a recommended  course  entitled  "Systems  of  the 
Body."  One  section  of  the  suggested  outline  of  the  content  of 
this  course  is  entitled  "What  comprises  the  genito- urinary  sys- 
tem?". 


We  have  summarized  above  all  of  the  statutory  requirements, 
requirements  of  the  State  Board  of  Education,  and  suggestions  of 
the  State  Board  of  Education  having  to  do  with  either  the  mass 
shower  or  sex  education  question.  As  is  indicated  by  the  powers 
and  duties  of  the  State  Board  as  set  forth  in  Section  161.092, 
RSMo  1967  Supp.,  the  State  Board  performs  primarily  an  advisory 
function  in  connection  with  the  curriculum  of  local  school  dis- 
tricts. The  governing  bodies  of  the  school  districts  in  the 
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State  of  Missouri  are  primarily  responsible  for  the  curriculum 
in  their  districts.  According  to  The  School  Administrators 
Handbook,  (1969); 

"...  over  150  Missouri  school  districts 
have  organized  curriculum  committees  for 
the  purpose  of  studying  'new'  curricular 
developments  in  view  of  implementing  the 
most  applicable  to  their  particular  need. 

The  state  department  of  education  con- 
tinues to  work  with  statewide  curriculum 
committees  in  the  study  and  development 
of  course  guides  as  one  means  of  improv- 
ing instruction  at  the  state  level.  . . . 

"it  becomes  the  responsibility  of  the  school 
administrators  to  introduce  major  curricular 
change  and  to  provide  supportive  leadership 
in  its  development  and  implementation.  In 
final  analysis^  the  superintendent  of  schools 
is  the  one  person  who  can  marshal  the  neces- 
sary authority  by  board  action  to  precipitate 
the  decisions  necessary  for  the  adoption  of 
curricular  development  and  change."  (Id. 
at  151) 

Section  171.011,  RSMo  1967  Supp.  places  on  the  school  board 
of  each  school  district  the  responsibility  for  making  the  rules 
and  regulations  necessary  for  the  operation  of  that  district. 

"The  school  board  of  each  school  district 
in  the  state  may  make  all  needful  rules  and 
regulations  for  the  organization,  grading 
and  government  in  the  school  district.  The 
rules  shall  take  effect  when  a copy  of  the 
rules,  duly  signed  by  order  of  the  board, 
is  deposited  with  the  district  clerk.  The 
district  clerk  shall  transmit  forthwith  a 
copy  of  the  rules  to  the  teachers  employed 
in  the  schools . The  rules  may  be  amended 
or  repealed  in  like  manner." 


CONCLUSION 


In  view  of  the  foregoing  it  is  the  conclusion  of  this  of- 
fice that  there  is  no  Missouri  statute  or  regulation  of  the  State 
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Board  of  Education  requiring  students  to  take  "mass  showers"  or 
requiring  teachers  to  include  sex  education  in  the  curriculum 
of  kindergarten  through  sixth  grade. 

Very  truly  yours, 

JOHN  C.  DANFORTH 
Attorney  General 
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COUNTIES;  The  county  court  of  a second  class  county 

TAX  LEVY:  having  anticipated  the  assessed  valuation  of 

TAXATION;  the  county  to  be  in  excess  of  $300  million 

cannot  consistent  with  Article  X,  Section  11(b), 
Missouri  Constitution,  and  Section  50.550,  RSMo  1959,  propose 
and  adopt  a budget  for  the  next  fiscal  year  within  which  budget 
there  is  a recommendation  for  a tax  levy  in  excess  of  35  cents 
per  hundred  dollars  of  assessed  valuation. 

OPINION  NO.  417 

November  25,  19^9 


Honorable  George  W.  Parker 
State  Representative 
120th  District 
819  Chestland 
Columbia,  Missouri  65201 

Dear  Representative  Parker: 

This  is  in  answer  to  your  request  for  an  opinion  in  which 
you  ask  whether  the  county  court  of  a second  class  county  anti- 
, cipating  an  assessed  valuation  in  the  year  1970  to  be  in  excess 
of  300  million  dollars  can  consistent  with  Article  X,  Section 
11(b),  Missouri  Constitution,  recommend  a tax  levy  in  excess  of 
35  cents  per  hundred  assessed  valuation. 

As  you  note.  Article  X,  Section  11(b),  of  the  Missouri  Con- 
stitution, sets  the  limits  within  which  the  county  court  may 
levy  a property  tax; 

"Section  11(b) . Any  tax  imposed  upon 
such  property  by  municipalities,  counties 
or  school  districts,  for  their  respective 
purposes,  shall  not  exceed  the  following 
annual  rates: 

* * * * * * 

"For  counties--thirty-five  cents  on  the 
hundred  dollars  assessed  valuation  in 
counties  having  three  hundred  million 
dollars,  or  more,  assessed  valuation,  and 
fifty  cents  on  the  hundred  dollars  asses- 
sed valuation  in  all  other  counties.  . . ” 

As  can  be  seen,  when  the  assessed  valuation  of  a county 
reaches  300  million  dollars  or  more,  the  property  tax  imposed 
by  the  county  may  not  exceed  35  cents  on  the  one-hundred  dollars 
assessed  valuation.  In  this  frame  of  reference,  however,  the 
question  becomes  whether  it  is  incumbent  upon  the  county  court. 
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having  anticipated  as  assessed  valuation  for  the  coming  fiscal 
year  to  be  in  excess  of  $300  million,  to  recommend  a budget 
consistent  with  Article  X,  Section  11(b),  with  the  anticipated 
tax  levy  not  to  exceed  35  cents  per  hundred  of  assessed  valuation. 

It  would  appear  that  to  be  consistent  with  the  "County 
Budget  Law,"  Sections  50. 525  - 50.7^0,  V.A.M.S.,  the  county 
court-  has  the  affirmative  duty  to  set  forth  a comprehensive 
financial  plan  and  must  attempt,  as  close  as  is  reasonably  pos- 
sible, to  propose  a balanced  budget.  Additionally,  the  budget 
must  set  forth  in  detail  the  anticipated  income  and  other  means 
of  financing  the  proposed  county  expenditures.  Section  50. 550, 
RSMo  1959: 

"The  annual  budget  shall  present  a complete 
financial  plan  for  the  ensuing  budget  year. 

It  shall  set  forth  all  proposed  expenditures 
for  the  administration,  operation  and  main- 
tenance of  all  offices,  departments,  com- 
missions, courts  and  institutions;  the  actual 
or  estimated  operating  deficits  or  surpluses 
from  prior  years;  all  interest  and  debt  re- 
demption charges  during  the  year  and  expendi- 
tures for  capital  projects.  The  budget  shall 
contain  adequate  provisions  for  the  expendi- 
tures necessary  for  the  care  of  insane  pauper 
patients  in  state  hospitals,  for  the  cost  of 
holding  elections  and  for  the  costs  of  holding 
circuit  court  in  the  county  that  are  charge- 
able against  the  county,  for  the  repair  and 
upkeep  of-  bridges  other  than  on  state  highways 
and  not  in  any  special  road  district,  and  for 
the  salaries,  office  expenses  and  deputy  and 
clerical  hire  of  all  county  officers  and  agencies. 

In  addition,  the  budget  shall  set  forth  in  de- 
tail the  anticipated  income  and  other  means  of 
financing  the  proposed  expenditure s~  i ! T” 

( Emphasis  added ) . 

Thus,  it  would  appear  inconsistent  with  the  duties  set  out 
above  for  a county  court  which  anticipates  the  assessed  valuation 
of  the  county  to  be  In  excess  of  300  million  dollars  to  propose 
and  adopt  a budget  which  recommends  a tax  levy  in  excess  of  35 
cents  per  hundred  dollars  of  assessed  valuation.  Therefore,  it 
is  the  conclusion  of  this  office  that  the  county  court  of  a second 
class  county  having  anticipated  the  assessed  valuation  of  the 
county  to  be  in  excess  of  300  million  dollars  cannot  consistent 
with  Article  X,  Section  11(b),  Missouri  Constitution,  and  Section 
50.550,  RSMo  19591  propose  and  adopt  a budget  for  the  next  fiscal 
year  within  which  budget  Is  contained  a recommendation  for  a tax 
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levy  in  excess  of  35  cents  per  hundred  dollars  of  assessed  valua- 
tion. 


II. 

In  light  of  the  fact  that  we  have  drawn  a negative  conclusion 
in  respect  to  the  first  question  you  asked,  we  do  not  reach  your 
second  question  in  which  you  requested  an  opinion  on  the  following: 

"Can  the  county  court  of  a second  class 
county,  with  an  assessed  valuation  greater 
than  $300,000,000,  levy  a tax  as  per  RSMo 
137*055  in  excess  of  35^  per  hundred  for 
that  fiscal  year,  the  court  previously 
having  adopted  a budget  as  per  RSMo  50.610 
with  a recommended  tax  levy  above  35^  per 
hundred  assessed  valuation  for  that  fiscal 
year?" 


CONCLUSION 


It  Is  the  conclusion  of  this  office  that  the  county  court  of 
a second  class  county  having  anticipated  the  assessed  valuation 
of  the  county  to  be  in  excess  of  $300  million  cannot  consistent  . 
with  Article  X,  Section  11(b),  Missouri  Constitution  and  Section 
50.550,  RSMo  1959j  propose  and  adopt  a budget  for  the  next  fiscal 
year  within  which  budget  there  is  a recommendation  for  a tax 
levy  In  excess  of  35  cents  per  hundred  dollars  of  assessed  valu- 
ation. 

The  foregoing  opinion,  which  I hereby  approve,  has  been  pre- 
pared by  my  assistant,  Kenneth  M.  Romines. 


Yours  very  truly. 


JOHN  C.  DANP0RTH 
Attorney  General 
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ESCAPE  PROM  Pursuant  to  § 557.390,  RSMo  1959, 

COUNTY  JAILS:  an  individual  ,a.llegedly  absent 

without  leave  from  the  military, 
detained  by  civilian  law  enforcers  is  "lawfully  imprisoned 
or  detained  . . . upon  any  criminal  charge  . , . for  the 
violation  of  any  penal  statute,"  and  may  be  convicted  for 
escaping  from  such  detention. 


December  24,  1969 

OPINION  NO.  4l8 


Honorable  Edward  M.  Wetton 
Prosecuting  Attorney 
Carter  County 

Van  Buren,  Missouri  63965 
Dear  Mr.  Wetton: 

This  official  opinion  is  issued  in  response  to  your 
request  for  a ruling  submitted  to  this  office  and  asking  the 
following  question: 

Can  an  individual  held  by  a sheriff 
in  a county  jail  at  the  request  of 
military  authorities  for  allegedly 
being  absent  without  leave  be  prose- 
cuted for  breaking  jail  under  the 
provisions  of  § 557-390,  RSMo  1959? 

Section  557-390,  RSMo  1959,  reads  as  follows: 

If  any  person  lawfully  imprisoned  or 
detained  in  any  county  jail  or  other 
place  of  imprisonment,  or  in  the  custody 
of  any  officer,  upon  any  criminal  charge,, 
before  conviction,  for  the  violation  of  any 
penal  statute,  shall  break  such  prison  or 
custody  and  escape  therefrom,  he  shall. 
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upon  conviction,  be  punished  by 
Imprisonment  in  the  penitentiary 
for  a term  not  exceeding  two  years, 
or  in  a county  jail  not  less  than 
six  months . 

In  order  for  an  offense  to  qualify  for  prosecution 
under  the  foregoing  statute  section,  the  persons  committing 
the  alleged  offense  must  (1)  have  been  ’’lawfully  imprisoned 
or  detained"  and  (2)  have  been  so  detained  by  reason  of  "any 
criminal  charge  . . . for  the  violation  of  any  penal  statute." 
These  separate  prerequisites  shall  be  considered  in  reverse 
order . 

The  term  "criminal  charge"  has  often  been  afforded  a r 
strict  construction  requiring  that  a formal  charge  be  actually 
pending.  See  United  States , v.  Patterson,  150  U.S.  65,  68 
(1893).  However,  the  term,  as  used  in  § 557-390,  RSMo  1959, 
has  recently  been  construed  by  the  Missouri  Supreme  Court 
as  not  requiring  procedural  formalities.  In  State  v.  Testerman, 
408  S.W.2d  90,  9^  (Mo.  1966),  the  Court  concluded  that: 

. . . The  fact  that  no  charge  was 
pending  or  warrant  issued  at  the 
time  of  the  alleged  escape  would 
not  preclude  conviction  for  escaping 
custody  under  § 557-390,  RSMo  1959, 

V.A.M.S.  See  People  v.  Serrano, 

123  Cal.App.  339,  11  P . 2d  81;  30A 
C.J.S.  Escape  §5,  P-  883.  • • • 

As  we  construe  the  language  of  the  Missouri  Supreme  Court, 
one  detained,  under  color  of  law,  by  law  enforcement  officials, 
may  not  employ  self-help  in  escaping  from  such  lawful  detention 
under  the  guise  that  no  formal  criminal  charge  was  pending 
against  him.  As  applied  to  the  case  you  pose,  the  detention 
of  a member  of  the  armed  forces,  at  the  request  of  proper 
military  authorities,  for  allegedly  being  absent  without 
leave,  would  qualify  as  detention  "upon  any  criminal  charge" 
as  required  to  invoke  the  operation  of  § 557-390  in  the  case 
of  escape  from  such  detention. 

Section  557- 3**0,  RSMo  1959,  further  requires  that  the 
detention  be  "for  the  violation  of  any  penal  statute."  Title 
10  U.S.C.  § 886,  one  of  the  "punitive  articles"  of  the  Uniform 
Code  of  Military  Justice,  sets  forth  the  offense  of  absent 
without  leave  as  follows: 
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Any  member  of  the  armed  forces  who, 
without  authority — 

(1)  falls  to  go  to  his  appointed 
place  of  duty  at  the  time  prescribed; 

(2)  goes  from  that  place;  or 

(3)  absents  himself  or  remains 
absent  from  his  unit,  organization,  or 
place  of  duty  at  which  he  is  required 
to  be  at  the  time  prescribed; 

shall  be  punished  as  a court-martial  may 
direct. 

The  only  requirement  of  a penal  statute  is  that  it  be  a law 
imposing  a penalty,  punishment,  or  forfeiture  recoverable 
on  behalf  of  the  public  as  by  a government..  See  Tabor  v. 
Ford,  240  S.W.2d  737,  740  (Mo.  1951),  where,  as  in  the 
situation  you  pose,  the  interpretation'  of  a federal  statute 
was  involved.  In  our  opinion,  10  U.S.C.  § 886  is  a penal  r 
statute  as.  required  under  § 557.390,  RSMo  1959. 

The  second  question,  to  which  we  address  ourselves,  is 
whether  one  detained  by  civil  authorities  at  the  request 
of  the  military  for  being  absent  without  leave  is,  in  fact, 
"lawfully  imprisoned  or  detained."  The  resolution  of  this 
question  centers  on  whether  the  military  has  actual  authority 
to  make  such  a request  of  civilian  law  enforcement  agencies. 
We  find  that  there  is  such  authority.  Pursuant  to  10  U.S.C. 

§ 807  (b ) : 


Any  person  authorized  under  regulations 
governing  the  armed  forces  to  apprehend 
persons  subject  to  this  chapter  or  to 
trial  thereunder  may  do  so  upon  reasonable  ■ 
belief  that  an  offense  has  been  committed 
and  that  the  person  apprehended  committed 
it.  (Emphasis  added). 

Under  the  authority  of  the  above  section,  the  following 
regulations  have  been  established  by  the  Department  of  the 
Army : 

a.  AR  630-10,  Section  IX,  paragraph  41 
reads,  'Any  civil  officer  . . . may  apprehend 
an  absentee  when  requested  by  military  auth- 
orities ' ; 

b.  AR  630-10,  Section  IX,  paragraph  45a 
reads,  'Major  CONUS  commanders  will  seek  co- 
operation of  local  police  authorities.  They 
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will  inform  the  authorities  that  the  absentee 
or  deserter  will  be  apprehended  only  upon 
receipt  of  DD  Form  553  or  other'^conf irmed 
notice  that  the  individual  is  AWOL  and  that 
his  return  to  military  control  is  desired' ; 

c.  AR  190-9,  paragraph  12  states, 

'Major  commanders  will,  whenever  necessary, 
arrange  with  civil  law  enforcement  agencies 
for  the  use,  ...  of  confinement  facilities 
to  detain  apprehended  absentees '; 

d.  AR  190-9,  paragraph  3e  states,  'Provost 
marshals  are  responsible  for  initiation  of 
local  action  to  recover  reported  absentees 

and  for  timely  notification  of  such  absenteeism 
to  appropriate  . . . civilian  law  enforcement 
agencies.' 

We  find  these  regulations  to  be  valid  authority  enabling 
civilian  law  enforcers  to  "lawfully  imprison  or  detain"  person 
absent  without  leave  when  requested  to  do  so  by  the  military 


. CONCLUSION 


It  Is  the  opinion  of  this  office,  pursuant  to  § 557-390, 
RSMo  1959,  an  individual,  allegedly  absent  without  leave 
from  the  military,  detained  by  civilian  law  enforcers  is 
"lawfully  imprisoned  or  detained  . . . upon  any  criminal 
charge  . . . for  the  violation  of  any  penal  statute,"  and 
may  be  convicted  for  escaping  from  such  detention. 

The  foregoing  opinion  which  I hereby  approve  was 
prepared  by  my  Assistant,  Michael  L.  Boicourt. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 


October  28,  1969 


OPINION  LETTER  NO.  420 


Mr.  Joseph  Jaeger,  Jr. , Director 
Missouri  State  Park  Board 
Jefferson  Building 
Jefferson  City,  Missouri  6 5101 

Dear  Mr.  Jaeger: 

In  your  letter  of  September 
on  the  legality  of  the  State  Park  Board’s  financial  participation 
in  the  repair  and  development  of  facilities  owned  or  leased  by  a 
municipality,  county,  or  other  political  subdivision. 

By  statute,  the  Park  Board  has  been  authorized: 

11 . . .to  accept  or  acquire  by  purchase,  lease, 
donation,  agreement  or  eminent  domain,  any  lands, 
or  rights  in  lands,  sites,  objects  or  facilities 
which  in  its  opinion  should  be  held,  preserved. 

Improved  and  maintained  for  park  or  parkway 
purposes.  ...”  (Section  253.040,  RSMo  1959) 

It  Is  my  opinion  that  Section  253.040,  read  in  its  entirety, 
is  clear  in  providing  that  no  authority  Is  given  the  park  board  to 
participate  financially  in  repair,  construction  and  development  of 
lands,  or  facilities  which  are  owned  by  municipalities  even  though 
there  might  be  some  sort  of  ’'formal”  agreement  to  permit  public  use 
of  tae  facility  for  park  purposes.  It  seems  clear  that  such  section 
provides  that  the  park  board  can  accept  by  agreement,  lands,  or 
rights  in  lands,  sites,  objects  or  facilities  'which  in  the  opinion 
of  the  park  board  should  be  held,  preserved.  Improved  and  maintained 
for  park  or  parkway  purposes . It  appears  that  it  is  clear  that  the 
last  part  of  such  sentence  referring  to  facilities  held,  preserved. 
Improved  and  maintained  for  park  or  parkway  purposes  means  state 
park  purposes  or  state  parkway  purposes.  It  is  also  clear  that  the 
rights  in  lands  or  rights  In  facilities  which  are  referred  to  in 
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such  sentence  mean  an  actual  right  such  as  a lease  interest  or  some 
other  Interest  that  the  park  board  has  in  the  land  or  the  facilities. 
This  is  amply  demonstrated  further  by  the  next  sentence  in  such  sec- 
tion which  provides,  that  the  park  board  is  authorized  to  improve, 
maintain,  operate  and  regulate  any  such  lands,  sites,  objects  or  faci- 
lities when  such  action  would  promote  the  park  program  and  the  general 
welfare.  This  is  obviously  a reference  to  lands  or  facilities  in  which 
the  park  board  has  rights  and  does  not  apply  to  a situation  where 
land  is  held  by  another  and  the  person  owning  the  land  or  the  munici- 
pality owning  the  land  agrees  that  if  the  park  board  will  expend 
money  on  such  property  the  person  or  municipality  will  let  the  gene- 
ral public  use  such  facilities.  There  is  no  right  in  the  park  board 
to  expend  public  monies  on  private  land  owned  by  an  individual  if 
there  is  an  agreement  made  that  the  private  individual  will  allow 
the  general  public  to  use  the  facilities.  The  only  power  given 
under  Section  253.0*10,  insofar  as  land  owned  by  an  individual  or 
land  owned  by  a municipality  or  political  subdivision  is  concerned, 
is  that  the  park  board  has  the  right  to  acquire  the  land  or  the  faci- 
lity or  a specific  actual  right  in  the  land  or  facility,  and  that 
such  land  or  facility  is  to  be  held,  preserved.  Improved  and  main- 
tained for  state  park  or  state  parkway  purposes. 

Therefore,  it  is  our  view  that  under  existing  statutory  law, 
the  Missouri  State  Park  Board  may  not  financially  participate  in  the 
repair  and  development  of  facilities  owned  or  leased  by  a municipality, 
county  or  other  political  subdivision. 

Yours  very  truly. 


JOHN  C.  DANPORTH 
Attorney  General 


ANSWER  BY  LETTER:  ASHBY 


October  14,  1969 


OPINION  LETTER  NO.  423 


Honorable  R.  Jay  Ingraham 
Secretary-Attorney 
Board  of  Police  Coramlss loners 
1125  Locust  Street 
Kansas  City,  Missouri  64106 

Dear  Mr.  Ingraham: 

This  letter  considers  your  question  whether  the  police 
of  Kansas  City  can  hold  an  individual  more  than  twenty  (20) 
hours  without  a warrant  if  the  police  require  that  he  furnish 
a bond  guaranteeing  his  appearance  (and  he  fails  to  make  such 
bond ) . 

Supreme  Court  Rule  21.14  reads,  in  pertinent  Darts  as 
follows: 
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"All  persons  arrested  and  held  in  custody 
by  any  peace  officer,  without  warrant,  for 
the  alleged  commission  of  a criminal  of- 
fense, or  on  suspicion  thereof,  shall  be 
discharged  from  such  custody  within  twenty 
hours  from  the  time  of  arrest,  unless  they 
be  held  upon  a warrant  issued  subsequent 
to  such  arrest.  ...  If  the  offense  for 
which  such  person  is  held  in  custody  is 
bailable  and  the  person  held  so  requests, 
he  shall  be  entitled  to  be  admitted  to  ball 
in  an  amount  deemed  sufficient  by  a Judge 
or  magistrate  of  a court  of  such  county  or 
of  the  City  of  St.  Louis  having  original 
jurisdiction  to  try  criminal  offenses. 

Such  admission  to  ball  shall  be  governed  by 
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all  applicable  provisions  of  these  Rules. 

The  condition  of  the  bail  bond  shall  be  that 
the  person  so  admitted  to  bail  will  appear 
at  a time  and  place  stipulated  therein 
(which  shall  be  a court  having  appropriate 
jurisdiction)  and  from  time  to  time  as  re- 
quired by  the  court  In  which  such  bond  Is 
returnable,  to  answer  to  a complaint,  in- 
dictment or  information  charging  such  of- 
fense as  may  be  preferred  against  him. 

(Amended  April  15,  1958,  effective  Dec.  1, 

1958-)" 

The  question  may  be  simply  put  In  thl3  fashion,  i.e.,  can 
the  offer  of  a recognizance  by  the  police  be  equated  to  the 
mandate  of  the  Supreme  Court  Criminal  Rule  21.14,  that  an  ac- 
cused ''shall  be  discharged  from  such  custody  within  twenty 
hours  from  the  time  of  the  arrest  unless  they  be  held  upon  a 
warrant  issued  subsequent  to  the  arrest"? 

We  think  not  and,  therefore,  answer  your  question  in  the 
negative . 

We  have  previously  ruled  on  this  question  in  our  Opinion 
No.  59,  dated  March  1,  1954,  to  the  Honorable  Roy  W.  McGhee, 
Jr.,  which  is  attached.  We  reaffirm  that  ruling  and  again 
hold  that  a person  arrested,  without  warrant,  may  not  be  held 
beyond  the  twenty  (20)  hour  period  unless  charges  are  preferred 
against  him  by  a person  competent  to  testify  against  the  ac- 
cused and  a warrant  issued.  If  the  twenty  (20)  hour  period 
expires  on  Sunday,  a magistrate  may  entertain  a charge  filed 
by  a person  competent  to  testify  against  the  accused  and  Issue 
such  warrant. 

The  fact  that  the  accused  may  have  been  offered  a recog- 
nizance by  the  police  cannot  be  equated  to  the  requirement  of 
statute  and  Supreme  Court  Criminal  Rule  21.14  that  an  accused 
"shall  be  discharged  from  Bald  custody  * * * unless  they  shall 
be  charged  with  a criminal  offense  by  oath  of  some  credible 
person,  and  be  held  by  warrant  to  answer  to  such  offense." 

If  you  have  further  questions  on  this  matter,  please  feel 
free  to  submit  them  to  me. 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 

Enclosure: 
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LOTTERIES:  A contest  that  requires  the  entrant 

to  go  to  a store  selling  the  contest 
sponsor's  product  or  to  buy  a maga- 
zine in  order  to  obtain  an  entry  blank,  and  in  which  prizes  are 
awarded  based  on  a drawing  from  the  submitted  entry  blanks,  does 
constitute  a lottery  within  the  meaning  of  Article  III,  Section 
39i  Missouri  Constitution,  and  therefore.  Is  prohibited  in  Missouri. 

A contest  that  requires  the  entrants  to  submit  a photograph  taken 
by  the  entrant,  and  in  which  prizes  are  given,  but  in  which  the 
winners  are  selected  on  clearly  defined  elements  of  skill,  is  not 
a lottery  within  the  meaning  of  the  above  cited  constitutional 
provisions,  and  therefore,  is  not  prohibited  in  Missouri. 

October  30>  1969 


OPINION  NO.  424 


Honorable  Jack  J.  Schramm 
State  Representative 
37th  District 
7529  Gannon  Avenue 
University  City,  Missouri  63130 

Dear  Representative  Schramm: 

This  is  in  response  to  your  request  for  an  opinion  on 
whether  or  not  two  contest  schemes  are  illegal  in  the  State  of 
Missouri.  One  contest  calls  for  the  participant  to  obtain  an 
entry  blank  from  a magazine  or  from  a store  selling  the  contest 
sponsor's  clothes.  The  entrant  is  then  to  complete  in  fifteen 
words  or  less  the  phrase  "I  never  press  X Clothes  because  . . 
The  winner  of  the  contest  would  be  selected  in  a drawing. 

The  other  contest  involved  the  entrant  submitting  a photo- 
graph depicting  his  "Special  Kind  of  Day".  The  entrants  would 
be  judged  on  the  basis  of  the  interest  of  the  activity  shown, 
composition  and  basic  principals  of  design  and  arrangement,  and 
harmony  of  color  or  contrast  of  black  and  white  prints. 
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While  the  laws  of  Missouri  do  not  define  the  term  "lottery", 
both  statute  and  constitutional  provisions  prohibit  it.  Missouri 
Constitution,  Article  III,  Section  39>  sub-section  9,  Section 
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563.430,  RSMo  Supp.  1967.  However,  the  term  has  received  a 
judicial  gloss  from  the  Missouri  courts,  and  has  been  the  sub- 
ject of  opinions  of  this  office.  Generally,  a lottery  is  a 
device  whereby  a person  is  offered  a chance  to  receive  great 
gain  in  exchange  for  some  consideration.  The  Supreme  Court:  of 
Missouri  said  in  State  ex  inf.  McKlttrick  v.  Globe  Democrat 
Publishing  Company,  34 1 Mo.  862,  110  S.W.2d  705  (Mo.  1937), 
that  a lottery  is  three  elements:  consideration,  prize,  and 
chance.  In  view  of  the  constitutional  status  in  Missouri's 
prohibition  of  lotteries,  these  elements  should  be  applied 
broadly  to  fulfill  the  apparent  purpose  of  the  prohibition. 

This  office  has  recently  issued  a policy  statement  on  this  mat- 
ter. I have  enclosed  that  policy  statement  for  your  consider- 
ation. Generally,  it  is  the  view  of  this  office  that  consider- 
ation within  the  meaning  of  the  prohibition  in  the  constitution 
means  any  "legal  consideration",  and  not  just  valuable  consider- 
ation. 

In  the  complete  the  phrase  contest,  the  elements  of  chance 
and  prize  are  clearly  present  in  that  the  winner  will  be  selected 
by  a drawing  and  will  receive  certain  rewards  for  winning.  The 
element  of  legal  consideration  is  present  from  the  fact  that  the 
entrant  must  either  buy  a magazine  or  go  to  a store,  to  the 
entrant's  legal  detriment,  in  order  to  obtain  an  entry  blank. 

However,  in  the  Globe  Democrat  case,  supra,  the  Supreme 
Court  set  forth  certain  standards  by  which  the  element  of  chance 
could  be  removed  from  the  contest.  These  standards  included 
judging  the  winner  on  elements  of  skill.  While  the  photograph 
contest  does  require  legal  consideration  on  the  part  of  the 
entrant  (the  taking  and  development  of  a photograph),  and  prizes 
are  awarded,  the  entrants  will  be  judged  on  elements  of  skill 
specifically  set  forth.  By  determining  the  contest  winners  on 
elements  of  skill,  the  element  of  chance  is  then  removed  from 
the  contest. 


CONCLUSION 

Therefore,  it  is  the  conclusion  of  this  office,  that  a con- 
test that  requires  the  entrant  to  go  to  a store  selling  the  con- 
test sponsor's  product  or  to  buy  a magazine  in  order  to  obtain 
an  entry  blank,  and  in  which  prizes  are  awarded  based  on  a draw- 
ing from  the  submitted  entry  blanks,  does  constitute  a lottery 
within  the  meaning  of  Article  III,  Section  39,  Missouri  Consti- 
tution, and  therefore,  is  prohibited  in  Missouri. 
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A contest  that  requires  the  entrants  to  submit  a photo- 
graph taken  by  the  entrant,  and  in  which  prizes  are  given,  but 
In  which  the  winners  are  selected  on  clearly  defined  elements 
of  skill,  is  not  a lottery  within  the  meaning  of  the  above 
cited  constitutional  provisions,  and  therefore,  is  not  prohib- 
ited in  Missouri. 

The  above  opinion,  in  which  I concur,  was  prepared  for  me 
by  my  assistant,  Thomas  L.  Patten. 

Very  truly  yours, 

JOHN  C.  DANFORTH 
Attorney  General 

Enclosures: 

Op. No.  18,  10-21-57,  Collet 
May  2,  1969,  Statement 
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CRIMINAL  LAWS:  A person  who  knowingly  and  will  - 

fully makes  or  causes  to  be  made 
a false  report 'to  any  peace  offi- 
cer or  other  official  in  the  state 
of  Missouri  who se^ duty  it  is  to 
enforce  the  criminal  laws  of  the 
state,  concerning  an  alleged  crime,  has  committed  a misdemeanor 
under  Section  562.285,  RSMo  Supp.  1967,  and  can  be  prosecuted 
therefor. 


October  9*  1969 


OPINION  NO.  -426 


Mr.  C.  John  Forge,  Jr.  . 

Assistant  County  Prosecutor 

Thice,  Titus,  Glasgow,  Johnson  & Forge 

Law  Offices 

Chrisman  Sawyer  Bank 

Independence,  Missouri  64050 

Dear  Mr.  Forge: 

This  is  in  response  to  your  request  for  an  opinion  as  to 
whether  false  complaints  relative  to  burglary,  assault,  and 
other  alleged  crimes  are  violations  of  any  criminal  statute. 


Section  562.285  ( §2 ) > RSMo  Supp.  1967,  provides,  in  part, 
as  follows: 


"2.  Any  person  who  m 

(1 ) Knowingly  and  willfully  makes  or  causes 
to  be  made  any  false  report  to  any  peace  of- 
ficer or  other  official  in  the  state  of  Mis- 
souri whose  duty  it  is  to  enforce  the  crimi- 
nal laws  of  the  state,  concerning  an  alleged 
crime,  or  an  alleged  attempt  made  or  to  be 
made,  to  do  any  act  which  would  be  a crime 
prohibited  by  the  statutes  of  this  state, 
knowing  at  the  time  that  no  crime,  or  attempt 
to  commit  a crime,  had  been  made  or  would  be 
made;  or 

(2)  Knowingly,  and  willfully  imparts  or  con- 
veys, or  causes  to  be  imparted  or  conveyed 
false  information  regarding  the  presence  of 
any  destructive-  substance  in  any  dwel  1 ing  . 
house,  building;  barn,  stable,  business  es- 
tablishment, schoolhouse  or  building  used  as 
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such,  office  or  depot,  any  house  of  public 
worship,  any  bridge,  tunnel,  viaduct,  rail- 
way track,  roadway,  highway,  or  airport, 
terminal,  or  dock,  or  any  aircraft,  boat, 
vessel  or  other  watercraft,  railroad  train, 
motor  vehicle  or  other  means  of  transporta- 
tion, or  in  any  building  or  property  belong- 
ing to  the  United  States  or  to  this  state, 
or  to  any  county,  city,  town  or  village  in 
this  state,  or  in  such  location  as  to  be 
likely  to  cause  injury  to  any  person  or  dam- 
age to  any  goods,  wares,  merchandise,  prop- 
erty or  structure  not  specifically  named 
herein;  or 

(3)  Knowingly  and  willfully  places  any  de- 
structive substance  or  simulated  destructive 
substance  in  any  dwelling  house,  building, 
barn,  stable,  business  establishment,  school- 
house  or  building  used  as  such,  office  or 
depot,  any  house  of  public  worship,  any 
bridge,  tunnel,  viaduct,  railway  track,  road- 
way, highway,  or  airport,  terminal  or  dock, 
or  any  aircraft,  boat,  vessel  or  other  water- 
craft, railroad  train,  motor  vehicle  or  other 
means  of  transportation,  or  in  any  building 
or  property  belonging  to  the  United  States  or 
to  this  state,  or  to  any  county,  city,  town 
or  village  in  this  state,  or  in,  or  about, 
any  goods,  wares,  merchandise,  property  or 
structure  not  specifically  named  herein; 

is  guilty  of  a misdemeanor  and  is  punishable 
by  a fine  of  not  less  than  one  hundred  dollars 
or  more  than  one  thousand  dollars,  or  by  im- 
prisonment in  the  county  jail  for  not  less 
than  thirty  days  or  more  than  one  year,  or  by 
both  the  fine  and  imprisonment . " 

As  can  be  seen  from  reading  this  statute,  sub-section  1 
of  sub-section  2,  makes  it  a misdemeanor  to  knowingly  and  will- 
fully cause  a false  report  to  be  made  concerning  an  alleged 
crime.  There  is  no  limitation  whatsoever  in  that  sub-section 
stating  that  it  only  applies  to  false  reports  concerning  the 
placement  of  destructive  devices.  False  reports  concerning 
the  placement  of  destructive  devices  is  expressly  covered  in 
sub-section  2 of  sub-section  2 of  Section  362.283.  Therefore, 
it  can  be  assumed  that  the  legislature  did  not  intend  to  limit 
the  operation  of  sub-section  1 of  sub-section  2 to  only  those 
false  reports  concerning  the  placement  of  destructive  devices. 
The  express  language  of  the  sub- section,  and  its  general  terms, 
indicate  that  it  was  intended  to  cover  all  situations  where 
false  reports  were  made  of  an  alleged  crime. 
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CONCLUSION 

Therefore,  it  is  the  conclusion  of  this  office,  that  a 
person  who  knowingly  and  willfully  makes  or  causes  to  be  made 
a false  report  to  any  peace  officer  or  other  official  in  the 
state  of  Missouri  whose  duty  it  is  to  enforce  the  criminal 
laws  of  the  state,  concerning  an  alleged  crime,  has  committed 
a misdemeanor  under  Section  562.285,  RSMo  Supp.  1967,  and  can 
be  prosecuted  therefor. 

The  above  opinion,  in  which  I concur,  was  prepared  for 
me  by  my  Assistant  Thomas  L.  Patten. 

Very  truly  yours, 

..  . 

JOHN  C.  DANFORTH 

Attorney  General 


The  courts  of  Missouri  do  not 
have  jurisdiction  to  suspend  or 
revoke  permits  issued  by  the 
Conservation  Commission  and 
further  the  Conservation  Com- 
mission does  not  have  the 
power  to  confer  such  jurisdiction  on  the  courts  and  any  such  rule 
purporting  to  confer  such  jurisdiction  is  invalid. 


CONSERVATION  COMMISSION : 
MAGISTRATE  COURTS: 
LICENSES : 

JURISDICTION: 

COURTS : 


OPINION  NO.  427 

November  6,  1969 


Mr.  Samuel  J.  Short,  Jr. 

Prosecuting  Attorney 
Cedar  County 
Second  Floor  Court  House 
Stockton,  Missouri  65785 

Dear  Mr.  Short: 

This  is  in  reply  to  your  request  for  an  official  opinion  of 
this  office,  which  request  reads  as  follows: 

"I  respectfully  request  an  opinion  from  your 
office  as  to  the  legality  of  a magistrate 
judge  revoking  or  suspending  for  a definite 
time  the  hunting  and  fishing  permit  and  right 
to  hunt  within  the  State  of  Missouri  of  a 
defendant  convicted  or  found  guilty  of  violat- 
ing the  Wild  Life  Code  of  Missouri.  I am  par- 
ticularly interested  of  your  opinion  as  to 
whether  Section  2.15B  of'  the  Wild  life  Code  of 
Missouri  permits  the  suspension  or  revocation 
of  the  permit  and  the  privilege  of  hunting  with- 
in the  State,  as  a part  of  punishment  imposed  by 
the  sentence. 

"I  am  further  concerned  as  to  your  opinion  if  it 
will  be  necessary  to  bring  a separate  action  to 
have  the  permit  and  privilege  revoked  or  suspended 
wherein  the  defendant  would  have  notice  of  the 
revocation  or  suspension  and  be  given  the  oppor- 
tunity to  oppose  this  particular  action. 

"If  it  is  your  opinion  that  a magistrate  judge 
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is  not  granted  the  authority  to  suspend 
or  revoke  the  permit  and  privilege  as 
part  of  a sentence,  I would  appreciate 
your  opinion  as  to  whether  the  revocation 
and  suspension  of  the  same  and  the  sur- 
render of  the  hunting  and  fishing  permit 
could  be  made  a condition  of  parole  on  a 
suspended  jail  sentence. 

"Your  consideration  in  rendering  an 
opinion  on  this  matter  will  be  greatly 
appreciated . " 

Article  JV,  Section  40(a),  Missouri  Constitution, provides 
for  a conservation  commission  and  reads  in  part  as  follows: 

"The  control,  management,  restoration,  con- 
servation and  regulation  of  the  bird,  fish, 
game,  forestry  and  all  wildlife  resources  of 
the  state,  including  hatcheries,  sanctuaries, 
refuges,  reservations  and  all  other  property 
owned,  acquired  or  used  for  such  purposes  and 
the  acquisition  and  establishment  thereof,  and 
the  administration  of  all  laws  pertaining  there- 
to, shall  be  vested  in  a conservation  commission 
consisting  of  four  members  appointed  by  the 
governor,  not  more  than  two  of  whom  shall  be  of 
the  same  political  party.  * * * " 

■ Article  IV,  Section  45,  Missouri  Constitution,  provides  for 
rules  and  regulations  and  reads  as  follows: 

"The  rules  and  regulations  of  the  commission 
not  relating  to  its  organization  and  internal 
management  shall  become  effective  not  less 
than  ten  days  after  being  filed  with  the 
secretary  of  state  as  provided  in  section  l6 
of  this  article,  and  such  final  rules  and  regu- 
lations affecting  private  rights  as  are  judi- 
cial or  quasi- judicial  in  nature  shall  be  sub- 
ject to  the  judicial  review  provided  in  section 
22  of  article  V." 

The  legislature  enacted  Section  252.040,  RSMo  1959 , to  im- 
plement the  constitutional  provisions  and  the  section  reads  as 
follows : 

"No  wild  life  shall  be  pursued,  taken,  killed, 
possessed  or  disposed  of  except  in  the  manner, 
to  the  extent  and  at  the  time  or  times  permitted 
by  such  rules  and  regulations;  and  any  pursuit, 
taking,  killing,  possession  or  disposition  thereof. 
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except  as  permitted  by  such  rules  and  regu- 
lations, are  hereby  prohibited.  Any -person 
violating  this  section  shall  be  guilty  of  a 
misdemeanor . " 

Accordingly  the  Conservation  Commission  has  promulgated  rules 
and  regulations  known  as  the  Wildlife  Code  of  Missouri.  The  Wild- 
life Code  essentially  governs  every  aspect  of  hunting  and  fishing 
and  the  control  of  wildlife  in  Missouri.  Enforcement  of  the  Wild- 
life Code  is  by  criminal  prosecution  for  misdemeanors.  Sections 
252.040,  252.060,  252.090,  252.100,  252.150,  252.160,  252.170, 
252.180,  252.190,  252.200,  252.210,  252.220  and  252.230,  RSMo . 
Enforcement  of  the  Wildlife  Code  by  criminal  prosecution  was  up- 
held in  Marsh  v.  Bartlett,  121  S.W.2d  737  (Mo.  1938). 

Rule  II  of  the  Wildlife  Code  contains  general  provisions  for 
permits.  Rule  2.15  provides  for  the  issuance  and  the  suspension 
or  revocation  of  permits  and  reads  in  part  as  follows : 

"A.  Permits  may  be  obtained  only  upon  payment 
to  the  Commission  or  its  authorized  distribut- 
ing agents  at  the  time  of  application,  the  fees 
fixed  by  this  Code. 

"A  permit  for  the  taking  of  wildlife  may  be  is- 
sued only  to  an  individual,  and  may  be  used  only 
by  the  individual  to  whom  it  is  issued.  No  per- 
mit, or  special  hunting  or  fishing  tag,  may  be 
loaned,  pre-dated,  or  altered  in  any  manner. 
Miscellaneous  and  commercial  permits  which  do 
not  provide  for  the  taking  of  wildlife  may  be 
issued  to  a firm,  organization  or  partnership. 

"B.  The  acceptance  of  a permit  shall  constitute 
an  acknowledgment  by  the  permittee  of  his  duty 
to  comply  with  the  provisions  of  this  Code  and 
any  amendments  thereto. 

"The  Commission  reserves  the  right  to  deny  any 
permit  for  cause,  but  not  until  applicant  shall 
have  been  afforded  reasonable  opportunity  to  be 
heard  by  the  Commission  or  its  authorized  repre- 
sentative. Any  permit  may  be  suspended  or  re- 
voked for  cause  by  a court  of  competent  jurist 
dlctloriT"  (Emphasis  supplied). 

Thus,  Rule  2.15  purports  to  confer  jurisdiction  in  the  courts 
to  suspend  or  revoke  permits.  Your  question  seems  to  assume  the 
courts  thus  have  jurisdiction  to  suspend  or  revoke  and  your 
question  is  whether  a suspension  or  revocation  can  be  made  a part 
of  the  criminal  punishment  imposed  by  sentence  after  criminal 
prosecution. 
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We  do  not  reach  your  question  because  it  is  our  opinion  the 
courts  have  no  jurisdiction  to  suspend  or  revoke  permits  issued  by 
the  Conservation  Commission  and  that  the  Conservation  Commission  has 
no  power  to  confer  such  jurisdiction  on  the  courts. 

The  source  of  and  right  to  assume  jurisdiction  of  courts  is 
stated  in  21  C.J.S. Courts, Section  28,  as  follows: 

"Jurisdiction,  in  the  general  sense,  as  applied 
to  the  subject  matter  of  a suit  at  law  or  in 
equity,  must  be  found  in,  and  derived  from,  the 
law  which  organizes  the  tribunal?  and  where  there 
is  an  absence  of  power  conferred  by  law  a court 
will  not  act  in  the  premises.  The  jurisdiction 
of  courts,  as  appears  in  Sections  120-139 j flows 
from  constitutional  and  statutory  provisions,  and 
from  the  common  law  so  far  as  not  repugnant  to 
the  federal  and  state  constitutions  and  laws?  and 
courts  '‘can  neither  assume  jurisdiction  which  is 
not  conferred  on  them,  nor  decline,  as  appears 
in  Section  90  infra,  that  which  is  conferred  un- 
less they  are  invested  with  discretion.  * * * " 

See  Mosely  v.  Empire  Gas  & Fuel  Co.,  313  Mo. 225,281  S.W.762,768, 

45  A.L.R.1223?  and  State  ex  rel.  Allen  v.  Trimble,  317  Mo. 751,297 
S.W.378,380. 

The  governmental  power  to  establish  courts  and  to  define  their 
jurisdictions  is  legislative  in  character,  and  is  limited  only  by 
the  constitution.  State  ex  rel.  Dunham  v.  Nixon, 232  Mo. 98,133  S.W. 
336. 


It  is  said  in  21  C . J. S . Courts, Section  2,  that  there  are  courts 
of  general  jurisdiction  which  are  those  competent  to  decide  their 
own  jurisdiction  and  to  take  cognizance  of  all  causes,  civil  and 
criminal,  of  a particular  nature?  and  that  there  are  courts  of 
special  jurisdiction  which  are  those  incompetent  to  decide  their 
own  jurisdiction  and  take  cognizance  only  of  a few  specified  matters. 
See  State  v.  Daniels,66  Mo.192  (1877).  A court  of  general  juris- 
diction when  engaged  in  the  exercise  of  a limited  statutory  authority 
is  confined  to  the  authority  given.  American  Asphalt  Roof  Corpora- 
tion v.  Marler,  56  S.W. 2d  844  (Mo.App.). 

Jurisdiction  of  courts  of  general  jurisdiction  will,  in  the 
absence  of  anything  in  the  record  to  the  contrary,  be  presumed,  but 
this  presumption  does  not  prevail  in  respect  to  courts  having  special 
and  limited  jurisdiction.  Gibson  v.  Vaughan,  6l  Mo.4l8.  There  is 
no  presumption  of  jurisdiction  when  a court,  though  of  general  juris- 
diction, exercises  special  statutory  powers  or  otherwise  than  accord- 
ing to  the  common  law,  since  the  court  stands  on  the  same  footing 
with  courts  of  limited  or  inferior  jurisdiction.  Crabtree  v.  Aetna 
Life  Ins.Co.,34l  Mo. 1173 ,111  S.W. 2d  103. 
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Courts  do  possess  inherent  powers  which  are  those  necessary  for 
the  administration  of  justice,  in  order  that  courts  may  preserve 
their  existence  and  function  as  a court,  which  powers  exist  and  where 
merely  because  it  is  a court  and  irrespective  of  legislative  and 
constitutional  grant.  State  ex  rel.  Gentry  et  al.,  v.  Becker, 351  Mo. 
769,174  S.W.2d  181 ; Clark  v.  Austin,  340  Mo. 467, 101  S.W.2d  977.  The 
question  of  jurisdiction  is  not  an  inherent  power  and  a court  cannot 
extend  its  jurisdiction  by  judicial  feat.  Schenberg  v.  Schenberg, 

307  S.W.2d  697  (Mo.App.).  Nor  can  parties  confer  jurisdiction  on 
courts.  State  ex  rel  Furstenfeld  v.  Nixon, 133  S.W.340  (Mo.). 

The  judicial  power  of  the  State  of  Missouri  is  vested  as  pro- 
vided in  Article  V,  Section  1,  Missouri  Constitution,  as  follows: 

"The  judicial  power  of  the  state  shall  be 

vested  in  a supreme  court,  courts  of  appeals, 

circuit  courts,  probate  courts,  the  St.  Louis  J' 

courts-  of  criminal  correction,  the  existing 

courts  of  common  pleas,  magistrates  courts, 

and  municipal  corporation  courts." 

The  Supreme  Court  is  the  highest  court  in  Missouri.  Article  V, 
Section  2,  Missouri  Constitution.  The  Supreme  Court  is  an  appellate 
court  and  has  exclusive  appellate  jurisdiction  of  certain  cases  as 
provided  in  Article  V,  Section  3*  Missouri  Constitution. 

The  courts  of  appeals  in  Missouri  have  jurisdiction  of  appeals 
as  provided  by  law  from  all  inferior  courts  in  their  districts  except 
appeals  within  the  exclusive  appellate  jurisdiction  of  the  Supreme 
Court.  Article  V,  Section  13,  Missouri  Constitution. 

The  Supreme  Court,  courts  of  appeals  and  circuit  courts  have  a 
general  superintending  control  over  all  inferior  courts  in  their 
jurisdictions.  Article  V,  Section  4,  Missouri  Constitution.  The 
Supreme  Court  may  establish  rules  of  practice  and  procedure  for  all 
courts.  Article  V,  Section  5,  Missouri  Constitution. 

Article  V,  Section  l4,  Missouri  Constitution,  establishes  the 
jurisdiction  of  the  circuit  courts  as  follows : 

"The  circuit  courts  shall  have  jurisdiction  over 
all  criminal  cases  not  otherwise  provided  for  by 
law,  exclusive  original  jurisdiction  in  all  civil 
cases  not  otherwise  provided  for,  and  concurrent 
and  appellate  jurisdiction  as  provided  by  law. 

Such  courts  shall  sit  at  times  and  places  in  each 
county  as  prescribed  by  law." 

The  general  statute  establishing  jurisdiction  of  the  circuit 
courts  is  Section  478. 070,  RSMo,  and  reads  as  follows: 
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"The  circuit  courts  in  the  respective  counties 
in  which  they  may  be  held  shall  have  power  and 
jurisdiction  as  follows: 

"(1)  As  courts  of  law,  in  all  criminal  cases 
which  shall  not  be  otherwise  provided  for  by 
law; 

"(2)  Exclusive  original  jurisdiction  in  all 
d.vil  cases  which  shall  not  be  cognizable  before 
the  probate  courts  and  magistrate  courts,  and 
not  otherwise  provided  for  by  law; 

"(3)  Concurrent  original  jurisdiction  with 
magistrates  in  all  counties  and  cities,  in  all 
civil  actions  for  the  recovery  of  money,  whether 
such  actions  be  founded. upon  contract  or  tort, 
or  upon  bond  or  -undertaking  given  in  pursuance 
of  law*,  in  any  civil  action  or  proceeding,  or 
for  any  penalty  or  forfeiture  given  by  any 
statute  of  this  state,  when  the  sum  demanded, 
exclusive  of  interest  and  costs,  shall  exceed 
fifty  dollars,  and  does  not  exceed  the  maximum 
jurisdiction  of  magistrates  in  like  cases  in  any 
such  county  or  city;  and  also  in  all  such  cases 
where  the  sum  demanded,  exclusive  of  interest 
and  costs,  is  less  than  fifty  dollars,  and 
wherein  there  are  two  or  more  defendants,  not 
all  of  whom  reside  in  the  same  county.  And  all 
actions  against  any  railroad  company  in  this 
state,  to  recover  damages  for  the  killing  and  in- 
juring of  horses,  mules,  cattle  or  other  animals, 
without  regard  for  the  value  of  such  animals,  or 
the  amount  of  damages  claimed  for  killing  or  in- 
juring of  same,  except  in  all  cases  where  the 
amount  involved  is  less  than  fifty  dollars.  And 
in  all  actions  and  proceedings  for  the  recovery 
of  specific  personal  property,  when  the  value  of 
the  property  sought  to  be  recovered,  and  the 
damages  claimed  for  the  taking  or  detention  of 
same,  and  for  injuries  thereto,  shall  exceed  the 
sum  of  fifty  dollars,  and  does  not  exceed  the 
maximum  jurisdiction  of  magistrates  in  like  cases 
in  any  such  county  or  city. 

"(4)  Appellate  jurisdiction  from  the  judgment  and 
orders  of  county  courts,  probate  courts  and  magis- 
trates, in  all  cases  not  expressly  prohibited  by 
law,  and  shall  possess  a superintending  control 
over  them,  and  a general  control  over  executors, 
administrators,  guardians,  curators,  minors,  idiots, 
lunatics  and  persons  of  unsound  mind." 

The  jurisdiction  of  circuit  courts  in  criminal  cases  is  declared 
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in  Section  541.020*  RSMo,  as  follows: 

"Except  as  otherwise  provided  by  law*  the  cir- 
cuit courts  shall  have  exclusive  original  juris- 
diction in  all  cases  of  felony*  and  concurrent 
original  jurisdiction  with  and  appellate  juris- 
diction from  magistrates  and  police  courts  of  towns 
and  cities  in  all  cases  of  misdemeanor." 

There  are  also  numerous  statutes  conferring  jurisdiction,  in- 
cluding appellate  jurisdiction*  in  the  circuit  courts  for  specific 
types  of  cases.  We  will  not  list  them  all  here  but  state  that  we 
have  found  no  statute  conferring  jurisdiction  on  the  circuit  courts 
to  suspend  or  revoke  permits  issued  by  the  Conservation  Commission. 

Article  V*  Section  20,  Missouri  Constitution*  states  the  juris- 
diction of  the  magistrate  courts  as  follows: 

"Until  otherwise  provided  by  law  consistent  with 
this  constitution,  the  practice*  procedure,  ad- 
ministration and  jurisdiction  of  magistrate  courts* 
and  appeals  therefrom,  shall  be  as  now  provided  by 
law  for  justices  of  the  peace;  and  in  counties  of 
less  than  seventy  thousand  inhabitants  magistrate 
courts  shall  have  concurrent  juvenile  jurisdiction 
with  the  circuit  court,  and  the  powers  of  the  cir- 
cuit judge  in  chambers  when  the  circuit  judge  is 
absent  from  the  county." 

Section  482.090*  RSMo,  implements  Article  V,  Section  20,  in  civil 
actions  as  follows: 

"l.  Each  magistrate  shall  have  jurisdiction  co- 
extensive with  his  county  and  the  magistrates  may 
organize  into  a court  or  courts  with  divisions. 

"2.  Except  as  otherwise  provided  by  law,  magistrates 
shall  have  original  jurisdiction  of  all  civil  actions 
and  proceedings  for  the  recovery  of  money,  whether 
such  action  be  founded  upon  contract  or  tort,  or  upon 
a bond  or  undertaking  given  in  pursuance  of  law  in 
any  civil  action  or  proceeding,  or  for  a penalty  or 
forfeiture  given  by  any  statute  of  this  state  when 
the  sum  demanded,  exclusive  of  interest  and  costs, 
does  not  exceed  one  thousand  dollars  in  counties 
which  now  have  or  may  hereafter  have  not  more  than 
seventy  thousand  inhabitants,  one  thousand  five 
hundred  dollars  in  counties  which  now  have  or  may 
hereafter  have  more  than  seventy  thousand  and  less 
than  one  hundred  thousand  inhabitants*  two  thousand 
dollars  in  counties  which  now  have  or  may  hereafter 
have  one  hundred  thousand  or  more  inhabitants,  and 
in  counties  which  have  within  their  boundaries  a 
city  or  a part  of  a city  of  more  than  four  hundred 
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thousand  inhabitants. 

"3.  Magistrates  shall  have  jurisdiction  of  all 
actions  against  any  railroad  company  in  this 
state,  to  recover  damages  for  killing  or  injur- 
ing horses,  mules,  cattle  or  other  animals  with- 
in their  respective  counties,  without  regard  to 
the  value  of  such  animals,  or  the  amount  claimed 
for  killing  or  injuring  the  same;  provided,  such 
magistrates  shall  have  exclusive  original  juris- 
diction in  all  such  cases  where  the  amount  in- 
volved is  less  than  fifty  dollars." 

Section  5^3*010,  RSMo,  implements  Article  V,  Section  20,  in 
criminal  actions  as  follows : 

"Magistrates  shall  have  concurrent  original  juris- 
diction with  the  circuit  court,  coextensive  with 
their  respective  counties  in  all  cases  of  mis- 
demeanor, except  in  cities  having  courts  exercising 
exclusive  jurisdiction  in  criminal' cases,  or  as 
otherwise  provided  by  law." 

Thus,  none  of  the  provisions  cited  which  relate  to  the  Juris- 
diction of  the  appellate  courts  and  circuit  and  magistrate  courts 
confer  jurisdiction  in'  those  courts  to  suspend  or  revoke  permits 
issued  by  the  Conservation  Commission.  Nor  are  we  aware  of  any 
provision  of  the  constitution  or  the  statutes  which  confers  such 
jurisdiction  in  those  courts  or  any  other  courts  in  Missouri.  In 
particular  neither  Article  IV,  Sections  40(a)  through  46,  Missouri 
Constitution,  nor  Chapter  252,  RSMo,  both  providing  for  and  relat- 
ing to  the  Conservation  Commission,  confer  such  jurisdiction. 

Thus,  the  courts  of  Missouri  have  not  been  given  jurisdiction 
to  suspend  or  revoke  these  permits  by  either  the  constitution  or 
the  legislature,  and  we  find  no  common  law  jurisdiction. 

Article  V,  Section  22,  Missouri  Constitution,  does  provide  for 
judicial  review  of  the  action  of  administrative  agencies,  and  reads 
as  follows: 

"All  final  decisions,  findings,  rules  and  orders 
of  any  administrative  officer  or  body  existing 
under  the  constitution  or  by  law,  which  are  judi- 
cial or  quasi- judicial  and  affect  private  rights, 
shall  be  subject  to  direct  review  by  the  courts  as 
provided  by  law;  and  such  review  shall  include  the 
determination  whether  the  same  are  authorized  by 
law,  and  in  cases  in  which  a hearing  is  required 
by  law,  whether  the  same  are  supported  by  competent 
and  substantial  evidence  upon  the  whole  record." 

This  provision  has  been  implemented  by  Chapter  536,  RSMo,  the 
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Administration  Procedure  Act. 

Such  provisions  would  apply  if  the  Conservation  Commission 
would  suspend  or  revoke  a permit  and  then  appeal  would  be  taken  to 
the  courts.  However,  such  provisions  plainly  do  not  confer  juris- 
diction on  the  courts  to  suspend  or  revoke. 

As  to  the  purported  attempt  by  the  Conservation  Commission  to 
confer  jurisdiction  in  the  courts  by  administrative  rule,  it  is  our 
opinion  that  the  Commission  clearly  does  not  have  any  such  power  to 
do  so  and  the  provision  in  Rule  2.15B  is  invalid. 

Neither  the  provisions  in  Article  IV,  Section  40(a)  through 
Section  46,  Missouri  Constitution,  nor  Chapter  252,  RSMo,  give  the 
Conservation  Commission  such  power. 

Furthermore,  as  stated  above,  the  jurisdiction  of  the  courts 
is  derived  from  the  constitution  and  the  legislature.  Dunham  v. 
Nixon,  supra;  Mosely  v.  Empire  Gas  & Fuel  Co.,  supra;  State  ex  rel. 
Allen  v.  Trimble,  supra;  and  21  C. J.S .Courts, Section  28.  Thus, 
jurisdiction  could  not  be  derived  from  an  administrative  agency  such 
as  the  Conservation  Commission  which  is  part  of  the  executive  branch 
of  government.  Article  IV,  Section  12,  Missouri  Constitution. 

CONCIUSION 


It  is  the  opinion  of  this  office  that  the  courts  of  Missouri 
do  not  have  jurisdiction  to  suspend  or  revoke  permits  issued  by  the 
Conservation  Commission  and  further  that  the  Conservation  Commission 
does  not  have  the  power  to  confer  such  jurisdiction  on  the  courts  and 
any  such  rule  purporting  to  confer  such  jurisdiction  is  invalid. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  Walter  W.  Nowotny,  Jr. 


Very  truly  yours, 

JOHN  C.  DANFORTH 
Attorney  General 


/ 
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PEES:  The  clerks  of  the  common  pleas  courts, 

CIRCUIT  CLERKS:  clerks  of  courts  of  criminal  correc- 

COMMON  PLEAS  CLERKS:  tion,  and  circuit  clerks  to  whom  House 

CLERKS  OP  COURTS  OP  CRIMINAL  Bill  No.  35  of  the  75th  General  Assembly 
CORRECTION:  applies  should  collect  the  fees  therein 

provided  in  all  cases  which  are  not 
terminated  before  October  13,  1969, 
the  effective  date  of  such  bill. 

OPINION  NO.  428 


October  14,  1969 


Mr.  Donald  Geers,  Circuit  Clerk 
Twenty-First  Judicial  Circuit 
St.  Louis  County  Court  House 
Clayton,  Missouri  63105 

Dear  Mr.  Geers: 


You  have  requested  the  opinion  of  this  office  as  follows: 

"Recently  the  State  Legislature  revised  the 
taxing  of  certain  court  fees  relating  to 
criminal  and  civil  matters  (See  House  Bill 
No.  35). 

"This  particular  bill  does  not  define  when 
this  system  of  flat  fee  collection  should  be 
Initiated.  At  the  time  this  bill  becomes 
law,  which  is  October  13,  1969,  the  question 
will  arise  as  to  how  the  clerks  In  the  various 
jurisdictions  will  collect  those  fees  as  desig- 
nated in  House  Bill  No.  35  on  causes  filed 
prior  to  that  date.  We  would  like  an  opinion 
as  to  a cut-off  date  on  the  old  manner  in  which 
we  shall  collect  these  fees  relating  to  causes 
filed  prior  to  October  13,  1969." 

House  Bill  No.  35  provides  as  follows: 

"Section  1.  Sections  483.530  and  483.540,  RSMo 
1959  are  repealed  and  two  new  sections  enacted 
in  lieu  thereof,  to  be  known  as  sections  483.530 
and  483.540  to  read  as  follows: 

"483.530.  1.  The  clerks  of  the  circuit  courts, 

courts  of  criminal  correction,  and  courts  of 
common  pleas  of  this  state  possessing  criminal 
jurisdiction  shall  collect  the  following  fees 
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and  no  others  for  their  services  in  criminal  pro- 
ceedings: 

"For  each  criminal  case $7.50 

"For  each  appeal  from  municipal  court  ...  7.50 

"The  fees  collected  shall  be  paid  into  the  county 
treasury  as  provided  in  section  483.560. 

"2.  No  fee  shall  be  charged  by  any  clerk  of  a 
circuit  court  or  of  a court  of  common  pleas  pos- 
sessing criminal  jurisdiction  in  any  criminal 
cases  against  the  state  or  any  county,  unless  it 
is  expressly  allowed  in  this  section; 

X X X X 


"483 • 5 4 0 . 1.  The  clerks  of  the  several  circuit 

courts  in  counties  of  the  first  class  having  a 
charter  form  of  government  and  in  counties  of 
the  second,  third,  and  fourth  class,  and  of  the 
courts  of  common  pleas,  shall  collect  in  all 
civil  proceedings  the  following  fees  for  their 


services: 

"Each  civil  case,  with  one  defendant.  . . $12.00 

"Each  additional  summons  issued  for 

additional  defendants  1.00 

"Each  alias  summons  issued 1.00 

"Each  pluralis  summons  issued  1.00 

"Each  third  party  defendant  issued.  ...  1.00 

"Each  appeal  from  municipal  courts.  ...  10.00 

"Each  appeal  from  magistrate  courts  ...  10.00 

* x *n 


Prior  to  this  amendment.  Sections  433.530  and  483.540  provided 
a schedule  of  fees  which  the  clerk  was  to  charge  for  the  services 
therein  described.  It  is  apparent  from  the  amended  section  that  it 
was  the  intention  of  the  legislature  to  eliminate  the  item  by  item 
accrual  of  fees  and  substitute  therefor  a fee  schedule. 

You  correctly  stated  that  the  amended  Sections  433.530  and  483.540 
contained  in  House  Bill  No.  35  will  become  effective  October  13»  1969. 
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Since  the  present  Sections  483.530  and ,.483 . 540 , RSMo  1959,  will 
be  repealed  as  of  that  date,  there  will  be  no  authority  providing 
for  the  further  assessment  of  fees  thereafter  other  than  the  amended 
Sections  483.530  and  483.540  as  set  forth  above. 

It  has  long  been  the  rule  in  Missouri  that  court  costs  are  gov- 
erned by  statutory  provisions  and  that  these  statutes  are  strictly 
construed.  In  Cramer  v.  Smith,  168  S.W.2d  1039  (Mo.  en  banc  1943) 
the  Court  quoted  with  approval  the  following  language  from  20  C.J.S., 
Costs,  Section  435,  p.  677: 

'"At  common  law  costs  as  such  in  a criminal  case 
were  unknown.  As  a consequence  it  is  the  rule 
as  well  in  criminal  as  in  civil  cases  that  the 
recovery  and  allowance  of  costs  rests  entirely 
on  statutory  provisions  — that  no  right  to  or 
liability  for  costs  exists  in  the  absence  of 
statutory  authorization.  Such  statutes  are  penal 
in  their  nature,  and  are  to  be  strictly  construed.’" 
loc.  cit.  168  S . W. 2d  1039 

Thus,  for  those  cases  pending  on  October  13,  1969,  the  repealed 
statutes  will  not  provide  authority  for  fees  for  services  performed 
subsequent  to  such  date. 

Further,  in  both  criminal  and  civil  actions  it  has  been  held 
that  the  statutory  authorization  in  force  at  the  time  of  the  termina- 
tion of  the  action  and  not  during  the  pendency  of  the  case  governs 
the  fees  to  be  charged. 

The  general  rule  is  stated  as  follows: 

"...  the  right  to  costs  and  the  amount  of 
items  taxable  are  as  a general  rule  governed 
by  the  statutes  in  force  at  the  time  of  the 
termination  of  the  action,  the  time  when  the 
right  accrues.  . . ."  20  C.J.S.,  Costs,  Sec- 
tion 3,  p.  263. 

Therefore,  we  conclude  that  the  present  schedule  of  fees  should 
be  applied  in  all  cases  terminated  prior  to  October  13,  1969,  and 
that  the  clerk  is  entitled  to  collect  fees  provided  for  in  the  fee 
schedule  in  House  Bill  35  of  the  75th  General  Assembly  for  all  cases 
not  terminated  prior  to  October  13,  1969. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  the  clerks  of  the  common 
pleas  courts,  clerks  of  courts  of  criminal  correction,  and  circuit 
clerks  to  whom  House  Bill  No.  35  of  the  75th  General  Assembly  applies 
should  collect  the  fees  therein  provided  in  all  cases  which  are  not 
terminated  before  October  13,  1969,  the  effective  date  of  such  bill. 
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The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  John  C.  Craft. 


JOHN  C.  DANFORTH 
Attorney  General 


Answer  by  letter-Wood 
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October  6,  196 9 


Mr.  William  L,  Culver 
Executive  Director 
Missouri  Law  Enforcement 
Assistance  Council 
Department  of  Community  Affairs 
Jefferson  Building 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Culver: 


OPINION  LETTER  NO.  431 


You  have  asked  for  ray  opinion  if  regional  law  enforcement  as- 
sistance councils  have  the  status  of  local  government  and  political 
subdivisions  under  Missouri  law. 

The  Omnibus  Crime  Control  and  Safe  Streets  Act  of  1968  (PL 
90-351;  42  U.S.C.A.,  §3701,  et  seq.)  provides  for  planning  grants 
to  states  to  enable  state  law  enforcement  planning  agencies  and 
units  of  general  local  government  to  institute  programs  and  projects 
that  will  improve  and  strengthen  law  enforcement. 

The  Department  of  Community  Affairs  was  created  to,  among  other 
things : 


"Exercise  the  state's  responsibility  for  admin- 
istering, supervising,  coordinating  and  generally 
performing  the  role  of  state  government  as  set 
forth  in  those  federal  programs  concerning  com- 
munity affairs  which  are  assigned  to  the  depart- 
ment by  the  general  assembly  or  by  the  governor; " 
(§251.030(8),  RSMo ) 

By  Executive  Order,  Governor  Hearnes  did  on  August  19,  1968, 
establish  an  agency  within  the  Department  of  Community  Affairs  for 
the  purpose  of  implementing  the  above  federal  law.  This  agency, 
the  Law  Enforcement  Assistance  Council,  has  set  up  regional  coun- 
cils in  Missouri  so  that  local  units  of  government  can  participate 
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in  comprehensive  planning  for  crime  control  and  criminal  justice. 
These  councils  formulate  and  supervise  the  execution  of  policy  for 
their  regions,  seek  to  identify  local  needs  and  guide  local  plan- 
ning efforts  in  accordance  with  general  guidelines  and  priorities 
of  the  State  Law  Enforcement  Assistance  Council  (page  20  of  the 
State  Plan.) 

The  Community  Affairs  Act  defines  "political  subdivision"  as: 

"...  counties,  townships,  cities,  towns,  vil- 
lages, whether  or  not  incorporated,  special 
districts  excluding  school  districts,  housing 
authorities,  land  clearance  for  redevelopment 
authorities,  municipal,  county,  regional  or 
other  planning  commissions  and  any  other  local 
public  body  created  by  the  general  assembly  or 
exercising  governmental  functions."  (§251.020 
( 6 ) , RSMo;  emphasis  added ) 

"Local  government"  is  defined  as  " . . . any  political  subdi- 
vision of  the  state;"  (§251.020(5),  RSMo). 

It  is  my  opinion  that  the  activities  and  responsibilities  of 
Regional  Law  Enforcement  Assistance  Councils  as  delineated  in  the 
State  Plan  can  be  considered  the  "exercis[e]  [of]  governmental 
functions"  Hinds  v.  City  of  Hannibal,  212  S.W.2d  401  (Mo.  19^8), 
and  It  is  therefore  my  opinion  that  such  councils  are  "local  public 
bod[ies]"  (§251.020(6),  RSMo). 

Accordingly,  I am  of  the  opinion  that  Regional  Law  Enforcement 
Assistance  Councils  established  by  your  agency  are  local  govern- 
ments and  political  subdivisions  within  the  meaning  of  Chapter  251, 
RSMo. 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


I 


COMMON  PLEAS  COURTS: 

COMPENSATION: 

LEGISLATION: 

AUDITOR: 


The  clerk  of  the  Hannibal  Court  of 
Common  Pleas  shall  be  compensated 
for  the  period  October  13,  1969,  to 
the  end  of  his  present  term,  Decem- 
ber 31,  1970,  under  the  provisions 
of  existing  law  and  of  Section  483.455  of  House  Bill  No.  74  of 
the  75th  General  Assembly.  After  such  date,  he  will  be  compensated 
as  provided  in  Section  50*335  of  House  Bill  No.  119  of  the  75th 
General  Assembly. 


OPINION  NO.  434 


October  9,  1969 


Honorable  Haskell  Holman 
State  Auditor 
Capitol  Building 
Jefferson  City,  Missouri  65101 


FILED 


Dear  Mr.  Holman: 

This  opinion  is  in  response  to  your  questions  concerning 
House  Bills  Nos.  74  and  119  as  passed  by  the  75th  General  Assembly, 
to  wit: 

”1.  Are  the  provisions  of  the  aforesaid  Bills 
effective  and  operational  on  and  after  Octo- 
ber 13,  1969? 

"2.  Is  the  Clerk  of  the  Hannibal  Court  of 
Common  Pleas  to  draw  his  compensation  under 
H.B.  74  of  the  75th  General  Assembly  and 
Section  483.470,  RSMo.,  1959  or  under  H.B. 

119  of  the  75th  General  Assembly  and  Sec- 
tion 483.470,  RSMo  1959? 

"3.  Would  the  provisions  of  Article  7,  Section 
13  of  the  Constitution  of  Missouri  bar  the 
officials  enumerated  in  the  above  mentioned 
Bills  from  being  compensated  in  the  amounts 
provided  therein  during  their  present  terms 
of  office  when  such  compensation  exceeds  that 
presently  provided  by  law?" 

House  Bill  74  states  as  follows: 

"483.455.  1.  The  clerk  of  the  Hannibal 

Court  of  common  pleas  shall  receive  for  his 
services,  annually,  the  sum  of  two  thou- 
sand dollars. 


Honorable  Haskell  Holman 
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"2.  For  the  additional  duties  imposed  upon 
him  by  section  51^*^8o,  RSMo,  the  clerk 
shall  receive,  annually,  the  sum  of  three 
thousand  seven  hundred  dollars. 

"51^-.^8o.  1.  On  the  first  day  of  each  month 
each  of  said  circuit  clerks  shall  pay  the 
entire  fund  created  by  said  deposits  during 
the  preceding  month  to  the  judge  or  judges 
of  the  circuit  court  of  the  county  in  which 
such  deposits  were  made,  or  to  such  person 
as  the  judge  or  judges  of  the  circuit  court 
of  said  county  may  designate  as  treasurer 
of  said  fund,  and  said  fund  shall  be  applied 
and  expended  under  the  direction  and  order 
of  the  judge  or  judges  of  the  circuit  court 
of  any  such  county  for  the  maintenance  and 
upkeep  of  the  law  library  maintained  by  the 
bar-  association  in  any  such  county  or  in  an 
adjoining  county,  or  such  other  law  library 
in  any  such  county,  or  in  an  adjoining  county, 
as  may  be  designated  by  the  judge  or  judges 
of  the  circuit  court  of  any  such  county,  pro- 
vided that  the  judge  or  judges  of  the  cir- 
cuirt  court  of  any  such  county,  and  the  offi- 
cers of  all  courts  of  record  of  any  such  county 
and  all  attorneys  licensed  to  practice  law  in 
any  such  county,  shall  be  entitled  at  all 
reasonable  times  to  use  the  library  to  the 
support  of  which  said  funds  are  applied. 

"2.  The  clerk  of  any  court  of  common  pleas 
shall,  in  addition  to  other  duties  imposed 
by  law,  act  as  treasurer  of  said  fund  for 
his  court,  and  he  shall,  at  the  direction  of 
the  judge,  or  at  the  direction  of  the  county 
bar  association  law  library  committee,  if  the 
judge  so  directs,  expend  from  the  fund  for 
the  purpose  of  maintaining  a law  library  for 
the  court.  The  clerk  shall  keep  a record 
of  all  fees  received  and  expenditures  made, 
and  he  shall  at  least  once  each  year  present 
a report  of  same  to  the  judge  of  the  court 
and  to  all  members  of  the  county  bar  associa- 
tion. " 

House  Bill  119  enacts  a new  section  designated  as  Section 
50.335  and  Paragraph  1 of  that  section  states  in  part  as  follows: 

"In  all  counties  having  a population  of  less 
that  five  hundred  thousand  and  an  assessed 
valuation  of  less  than  three  hundred  million 
dollars,  the  recorder  of  deeds,  the  circuit 
clerk,  the  circuit  clerk-ex  officio  recorder 
of  deeds,  or  the  clerk  of  the  Court  of 
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Common  Pleas,  as  the  case  may  be,  shall  re- 
ceive as  total  compensation  for  all  services 
performed  by  him  an  annual  salary  which  shall 
be  computed  on  a combination  population 
assessed  valuation  basis  as  set  forth  in  the 
following  schedule . " 

The  first  paragraph  of  amended  Section  483.455  as  contained 
in  House  Bill  74  contains  the  same  provisions  as  repealed  Section 
483. 455*  RSMo  Supp.  1967.  Paragraph  2 of  that  section  allows 
the  clerk  of  the  Hannibal  Court  of  Common  Pleas  the  additional 
sum  of  $3,700  for  additional  duties  imposed  upon  him  by  Section 
514.480.  House  Bill  74  repeals  and  reenacts  Section  514.480  and 
retains  the  same  provisions  in  Paragraph  1, thereof,  and  the  same 
provisions  of  Paragraph  2 thereof,  except  that  the  first  sentence 
of  Paragraph  2 is  amended  to  exclude  the  reference  to  any  court  of 
common  pleas  "which  has  county-wide  jurisdiction"  so  that  Para- 
graph 2 now  applies  to  any  court  of  common  pleas  without  regard 
to  whether  or  not  it  has  county -wide  jurisdiction.  We  note  that 
the  Cape  Girardeau  Court  of  Common  Pleas  has  power  and  jurisdiction 
within  the  city,  township  and  county  of  Cape  Girardeau,  Section 
480.020,  RSMo  1959,  and  that  the  Hannibal  Court  of  Common  Pleas 
has  jurisdiction  within  the  limits  of  Mason  and  Miller  Townships 
in  the  county  of  Marion,  Section  480.200,  RSMo  1959.  Paragraph  2 
of  Section  514. 48o,  RSMo  1959,  therefore  presently  applies  only 
to  the  court  of  common  pleas  of  Cape  Girardeau;  but  under  the  pro- 
visions of  House  Bill  74,  applies  also  to  the  court  of  common 
pleas  of  Hannibal. 

Therefore,  House  Bill  74  imposes  additional  duties  upon  the 
clerk  of  the  Hannibal  Court  of  Common  Pleas  and  accordingly  the 
additional  compensation  provided  for  therein  will  be  effective  as 
of  October  13,  1969,  inasmuch  as  the  provisions  of  the  Constitu- 
tion, Section  13  of  Article  VII,  prohibiting  the  increase  in  com- 
pensation for  such  officers  in  their  term  would  not  apply  by  rea- 
son of  the  additional  duties  imposed.  Mooney  vs.  County  of  St. 
Louis,  286  S.W.2d  763. 

It  is  obvious  that  the  provisions  with  respect  to  the  com- 
pensation of  the  clerk  of  the  Hannibal  Court  of  Common  Pleas  as 
provided  for  in  House  Bill  74,  Section  483.455  conflicts  head-on 
with  the  provisions  of  House  Bill  119,  Section  50.335  thereof. 

It  is  competent  to  judicially  notice  the  history  of  the  legis- 
lation. State  ex  rel  Karbe  vs.  Bader,  336  Mo.  259,  78  S.W.2d  835 
(1934). 

House  Bill  74  was  passed  by  the  House  on  February  11,  1969, 
by  the  Senate  on  June  11,  1969,  and  was  signed  by  both  the  Speaker 
of  the  House  and  presiding  officer  of  the  Senate  on  June  16,  1969. 
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It  was  approved  by  the  Governor  on  June  18,  1969. 

House  Bill  119  was  passed  by  the  House  on  March  5*  1969.3  and 
by  the  Senate  on  June  24,  1969.  It  was  signed  by  the  Speaker  of 
the  House  on  July  7,  1969]  signed  by  the  presiding  officer  of  the 
Senate  on  July  15  3 1969]  and  was  approved  by  the  Governor  on  August 
4,  1969.  It  is  noteworthy  also  that  House  Bill  119  did  not  repeal 
Section  483.470,  RSMo  1959 3 which  allows  the  clerks  of  the  courts 
of  common  pleas  the  sum  of  three  hundred  dollars  per  annum  as  com- 
pensation for  the  performance  of  their  duties  as  members  and  ex 
officio  clerks  of  the  Board  of  Jury  Commissioners  for  their  res- 
pective courts. 

House  Bills  74  and  119  both  repealed  Section  483.4553  RSMo 
Supp.  1967.  House  Bill  119  did  not  repeal  Section  514.480;  although 
as  we  stated.  House  Bill  7^  did  repeal  this  section  and  provides 
a new  section  in  lieu  thereof. 

We  are  able  to  find  only  one  statutory  provision  with  respect 
to  the  effect  of  the  amendment  of  a section  by  several  acts  and  of 
conflicts  with  revising  acts.  Section  3 .065  as  amended  by  House 
Bill  683  of  the  75th  General  Assembly  provides  in  full  as  follows: 

"1.  If  any  section  of  the  revised  statutes, 
supplement  or  pocket  part,  or  of  any  act  of 
the  general  assembly  is  amended  or  reenacted 
by  more  than  one  act  at  the  same  session  of 
the  general  assembly,  the  section  may  be  in- 
corporated in  the  revised  statutes  edition, 
supplement  or  pocket  part  as  amended  or  altered 
by  the  several  acts  if  the  amendments,  changes 
or  alterations  can  be  incorporated  in  the  sec- 
tion in  such  manner  as  to  make  the  section 
intelligible.  In  any  such  case  the  revisor 
of  statutes  shall  insert  a note  at  the  end 
of  the  section  explaining  the  insertions  or 
omissions  accomplished  by  the  various  enact- 
ments. If  the  section  cannot  be  made  intel- 
ligible by  incorporation  of  the  amendments 
the  section  as  enacted  by  each  of  the  several 
acts  shall  be  published  in  full. 

"2.  If  any  section  of  existing  law  affected 
by  a revision  act  is  amended,  reenacted  or 
repealed  by  other  acts  passed  at  the  same 
regular  or  extra  session  of  the  general  assem- 
bly, the  revision  act  shall  be  given  effect 
only  to  the  extent  that  its  provisions  do  not 
conflict  with  the  changes  made  in  the  existing 
law  by  the  other  acts  and,  in  accordance  with 
this  provision,  the  section;  shall  be  shown  as 
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repealed  or  incorporated  in  the  statutes 
as  amended  or  altered  by  the  several  acts 
passed  affecting  it.  The  revisor  of  statutes, 
in  such  cases,  shall  insert  an  explanatory 
note  at  the  end  of  the  section  indicating  the 
changes  made  in  its  provisions  by  the  several 
enactments. " 

We  do  not  see,  however,  how  the  conflict  presented  by  these 
respective  provisions  can  be  resolved  under  the  provisions  of 
the  above  section. 

It  is  true  that  Section  483.455  as  provided  in  House  Bill 
74  has  specific  reference  to  the  Hannibal  Court  of  Common  Pleas 
whereas  the  provisions  of  Section  50.335  as  provided  in  House 
Bill  119  pertains  to  all  courts  of  common  pleas. 

In  our  view,  since  the  additional  compensation  provisions  of 
House  Bill  74- are  in  conflict  with  the  total  compensation  pro- 
visions of  House  Bill  119  and  the  two  cannot  be  reconciled,  the 
provisions  of  House  Bill  74  providing  for  such  additional  compen- 
sation, although  effective  October  13*  1969*  become  invalid  at 
such  time  as  the  total  compensation  provisions  of  Hous  e Bill  119 
become  applicable. 

With  respect  to  the  provisions  of  Section  483.470,  RSMo 
1959*  we  note  that  this  section  was  not  expressly  repealed  by 
the  provisions  of  either  House  Bill  ll9  or  House  Bill  74.  This 
section,  as  we  stated,  provides  for  additional  compensation  for 
the  clerks  for  the  courts  of  common  pleas  as  compensation  for  the 
performance  of  their  duties  as  members  and  ex  officio  clerks  of 
the  Board  of  Jury  Commissioners  for  their  respective  courts.  The 
provisions  of  Section  483.470,  RSMo  1959,  however,  are  in  conflict 
with  the  "total  compensation"  provisions  of  Section  50.335  as  pro- 
vided in  House  Bill  119.  Therefore*  although  repeals  by  impli- 
cation are  not  favored.  Section  483.470,  RSMo  1959*  is  repealed 
by  implication  at  such  time  as  Section  50.335  (House  Bill  119) 
becomes  applicable. 

In  our  Opinion  No.  3^9,  1969*  copy  enclosed,  to  the  Honorable 
William  S.  Brandom,  we  considered  the  effective  date  of  House 
Bill  119  with  respect  to  the  new  total  compensation  schedule  as 
provided  in  Section  50-335  pertaining  to  such  clerks  of  the  com- 
mon pleas.  We  concluded  therein  that  the  clerks  of  the  courts  of 
common  pleas  will  not  receive  the  compensation  provided  by  House 
Bill  119  during  their  present  term  if  the  compensation  for  such 
officers  provided  for  by  such  bill  is  greater  than  is  now  provided 
by  statute  for  such  officers.  The  total  compensation  for  such 
officers  to  be  considered  is  the  total  statutory  salary  provided 
before  the  effective  date  of  House  Bill  119  & the  75th  General 
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Assembly,  plus  the  additional  compensation  provided  by  Section 
483.455  of  House  Bill  No.  74. 

With  respect  to  the  Clerk  of  the  Court  of  Common  Pleas  of 
Hannibal,  our  calculations  indicate  that  the  present  fixed 
allowances  that  he  now  receives,  plus  that  which  he  will  receive 
under  Section  483.455  of  House  Bill  No.  74,  amounts  to  less  than 
that  which  he  will  receive  under  the  new  total  compensation  schedule 
provisions  of  House  Bill  119*  In  accordance  with  our  Opinion  No. 
399,  1969,  the  new  total  compensation  provisions  with  respect  to 
such  officer  is  not  effective  during  his  present  term  of  office. 
Accordingly  it  follows  that  the  compensation  provisions  of  House 
Bill  74,  Section  483.455  and  the  compensation  provisions  of  Sec- 
tion 483.470,  RSMo  1959,  will  be  effective  until  the  end  of  such 
clerks  term  of  office.  However,  at  the  end  of  such  term,  the  pro- 
visions of  Section  50.333  of  House  Bill  No.  119,  are  effective  and 
the  provisions  of  Section  483-470,  RSMo  1959,  and  of  Section  483-455 
as  provided  in  House  Bill  74  are  then  ineffective. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  the  clerk  of 
the  Hannibal  Court  of  Common  Pleas  shall  be  compensated  for  the 
period  October  13,  1969,  to  the  end  of  his  present  term,  December  31, 
1970,  under  the  provisions  of  existing  law  and  of  Section  483.455 
of  House  Bill  74  of  the  75th  General  Assembly.  After  such  date, 
he  will  be  compensated  as  provided  in  Section  50.335  of  House  Bill 
119  of  the  75th  General  Assembly. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  John  C.  Klaffenbach. 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


Enc:  Opinion  No.  399,  1969,  Brandom 
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The  highest  rate  of  interest  payable 
on  general  obligation  school  bonds 
issued  by  common,  six-director,  urban 
or  metropolitan  school  districts  in 
this  state  is  eight  per  cent  per 
annum. 

OPINION  NO.  436 

October  9,  1969 


Honorable  Haskell  Holman 
Auditor  of  the  State  of  Missouri 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Holman:  * 

This  is  in  response  to  your  request  for  an  opinion  from  this 
office  concerning  the  highest  rate  of  interest  allowable  on  general 
obligation  bonds  issued  by  common,  six-director,  urban  or  metropoli- 
tan school  districts. 

Sections  164.121,  164.131,  and  164. l4l,  RSMo  Supp.  1967,  set 
forth  the  purposes  for  which  general  obligation  bonds  can  be  issued 
by  such  school  districts  in  this  state.  Section  164.161,  RSMo  Supp. 
1967,  provides: 

"1.  The  loans  authorized  by  sections  164.121 
to  164.141  shall  not  be  contracted  for  a longer 
period  than  twenty  years,  and  the  entire  amount 
of  the  loans  shall  at  no  time  exceed,  including 
the  present  indebtedness  of  the  district,  in  the 
aggregate  ten  per  cent  of  the  value  of  taxable 
tangible  property  therein  as  shown  by  the  last 
completed  assessment  for  state  and  county  pur- 
poses. The  rate  of  interest  upon  the  bonds 
shall,  in  no  case,  exceed  the  highest  legal 
rate  allowed  by  contract.  Before  or  at  the 
time  of  issuing  the  bonds,  the  board  of  direc- 
tors shall  provide  for  the  collection  of  an 
annual  tax  sufficient  to  pay  the  interest  and 
principal  of  the  bonds  as  they  fall  due,  and 
to  retire  them  within  twenty  years  from  date 
contracted . " 

Section  108.170,  RSMo  Supp. ^1967,  provides: 
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"Any  and  all  bonds  hereafter  authorized  to  be 
issued  under  any  lav;  of  this  state  by  any  county, 
city,  town,  village,  school  district,  or  other 
municipality,  political  subdivision  or  district 
of  this  state,  except  as  otherwise  provided  in 
sections  16*1.121  to  164.301,  RSMo,  for  school- 
districts , may  bear  interest  at  a rate  not  ex- 
ceeding six  per  cent  per  annum,  and  may  be  sold, 
at  any  sale  pursuant  to  any  lav;  applicable  there- 
to, at  the  best  price  obtainable,  not  less  than 
ninety-five  per  cent  of  the  par  value  thereof, 
anything  in  any  proceedings  heretofore  had  au- 
thorizing such  bonds  or  in  any  law  of  this  state 
to  the  contrary  notwithstanding. " (emphasis 
added)  e 

Since  §164.161,  RSMo  Supp.  1967,  falls  within  this  exception  clause, 
a determination  of  the  highest  rate  of  interest  allowable  on  a gene- 
ral obligation  school  bond  involves  interpretation  of  the  following 
sentence:  "...  The  rate  of  interest  upon  the  bonds  shall,  in  no 

case,  exceed  the  highest  legal  rate  allowed  by  contract.  . . . " 

In  Missouri,  parties  may  not  agree  to  the  payment  of  interest 
on  money  due  or  to  become  due  upon  any  contract  in  an  amount  ex- 
ceeding eight  per  cent  per  annum.  See  §408.030,  RSMo  1959.  It  is 
our  opinion  that  the  phrase  "highest  legal  rate  allowed  by  contract" 
in  §164.161  refers  to  that  rate  of  interest  allowable  when  two  par- 
ties enter  into  a written  agreement  for  the  payment  of  interest  on 
money  due  or  to  become  due  upon  any  contract. 

We  call  your  attention  to  House  Bill  2 of  the  First  Extra  Ses- 
sion of  the  75th  General  Assembly  which  was  enacted  with  an  emergency 
clause.  Such  bill,  if  approved  by  the  Governor,  ■■•will  become  effective 
on  the  date  of  approval  if  such  emergency  clause  is  valid.  Such  bill 
deletes  the  provision  in  Section  108.170  underlined  above  and  pro- 
vides that  general  obligation  bonds  of  the  municipalities,  political 
subdivisions,  and  districts  listed  in  such  section  shall  bear  interest 
at  not  exceeding  six  per  cent  per  annum  but  that  such  bonds  may  bear 
interest  at  not  exceeding  eight  per  cent  per  annum  if  sold  at  public 
sale  after  giving  reasonable  notice  of  such  sale. 

conclusion' 

Therefore,  it  is  the  opinion  of  this  office  that  the  highest 
rate  of  interest  payable  on  general  obligation  school  bonds  issued 
by  common,  six-director,  urban  or  metropolitan  school  districts  in 
this  state  is  eight  per  cent  per  annum. 
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The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
my  Assistant,  Richard  L.  Wieler. 

Yours  very  truly, 

JOHN  0.  DANFORTII 
Attorney  General 
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Answered  by  Letter 
Klaffenbach 


October  6,  1969 


OPINIOH  LETTER  HO.  437 


Honorable  Reuben  R.  Rhoades,  D.D.S . 
Secretary,  Missouri  Dental  Board 
415  Central  Trust  Building 
Jefferson  City,  Missouri  65101 

Dear  Dr.  Rhoades t 
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This  letter  1b  In  response  to  your  opinion  request  concern- 
ing whether  or  not  the  Missouri  Dental  Board  by  regulation  can 
require  the  practicing  dentists  or  dental  hygienists  in  Missouri 
to  attend  and  continue  an  education  course  relating  to  the  dental 
field  before  their  annual  renewal  license  could  be  issued. 


While  the  Board  does,  under  Senate  Committee  Substitute  for 
Senate  Bill  97  of  the  75th  General  Assembly,  Section  332,031, 
have  the  right  to  adopt,  publish,  and  enforce  such  rules  and  regu- 
lations which  are  within  the  ecope  and  purview  of  the  provisions 
of  the  chapterj  nevertheless,  the  statute  prescribes  the  procedure 
for  renewal.  Section  332-181  (S.C.S.  SB  Ho,  97)  and  Section  332,261 
(S.C.S.  SB  97).  We  find  nothing  In  these  statutes  to  require  that 
such  dentists  or  dental  hygienists  attend  continuing  education 
courses  before  receiving  their  annual  licenses  and  likewise  find 
no  authority  for  the  Board  under  their  rule -making  power  to  Impose 
such  a requirement. 

Yours  very  truly. 


JOHN  C,  DANFORTH 
Attorney  General 


/ 
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LIMITED  DRIVING  PRIVILEGES: 
MOTOR  VEHICLES: 

DRIVERS'  LICENSES: 


The  courts  have  no  authority 
to  grant  limited  or  hardship 
driving  privileges  to  any  in- 
dividual whose  license  has 
been  revoked  for  a second  con- 
viction for  driving  while  in- 
toxicated under  §504.440,  RSMo 
Supp . 1967 . 


October  7,  1969 


OPINION  NO.  438 


Mr.  James  E.  Schaffner 
Director  of  Revenue 
Department  of  Revenue 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Schaffner: 

This  is  in  reply  to  your  request  for  an  opinion  of  this 
office  concerning  the  authority  of  courts  to  grant  limited  driv- 
ing privileges  to  individuals  convicted  twice  of  driving  while 
intoxicated  under  §564.440,  RSMo  Supp.  1967. 

We  have  previously  issued  Attorney  General's  Opinion  No. 

440,  dated  November  3,  1966,  to  the  Honorable  Lawrence  J.  Lee, 
holding  that  limited  driving  privileges  may  not  be  granted  to  a 
person  convicted  of  a second  offense  of  operating  a motor  vehicle 
while  in  an  intoxicated  condition  in  violation  of  §564.440,  RSMo 
Supp.  1965.  That  opinion  was  based  upon  the  specific  language  of 
paragraph  (5)  of  such  section  which  precluded  the  granting  of 
limited  driving  privileges  after  the  second  conviction.  However, 
since  §564.440,  RSMo  Supp.  1965  was  amended  in  1967  and  paragraph 
(5)  was  deleted.  Opinion  No.  44o  is  no  longer  applicable  and  is  be- 
ing withdrawn.  t 

We  nevertheless  adhere  to  the  same  conclusion  for  a different 
reason.  §302.309,  RSMo  Supp.  1967,  which  is  the  authority  for 
granting  limited  driving  privileges,  specifically  provides  in  sub- 
division (5)  (a)  of  subsection  3 that: 

"(5)  No  person  is  eligible  to  receive  hard- 
ship driving  privilege  whose  license  has  been 
suspended  or  revoked  for  the  following  reasons: 

"(a)  * * * or  who  has  been  convicted  for  the 
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second  time  for  violating  the  provisions  of 
section  564.440;" 

GONGLJSION 

It  is  our  opinion,  therefore,  that  the  courts  have  no 
authority  to  grant  limited  or  hardship  driving  privileges  to  any 
individual  whose  license  has  been  revoked  for  a second  conviction 
for  driving  while  intoxicated  under  §564.440,  RSMo  Supp.  1967* 

This  opinion,  which  I hereby  approve,  was  prepared  by  my 
assistant  Walter  W.  Nowotny,  Jr. 


Very  truly  -yours, 

JOHN  C.  DANFORTH 
Attorney  General 
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LIQUOR: 

INTOXICATING  LIQUOR: 
LICENSES: 


1.  An  applicant  for  a liquor  license 
in  this  state  must  be  denied  a li- 
cense by  the  Supervisor  where  he  has 
been  convicted  under  the  laws  of  the 
United  States  or  of  any  state  of  an  offense  involving  a violation  of 
the  provisions  of  any  law  applicable  to  the  manufacture  or  sale  of 
intoxicating  liquor  subsequent  to  the  ratification  of  the  Twenty-first 
Amendment  to  the  Constitution  of  the  United  States. 

2.  An  applicant  for  a liquor  license  in  this  state  must  be  denied  such 
license  by  the  Supervisor  where  he  has  been  convicted  in  another  state 
of  an  offense  not  related  to  any  liquor  laws  but  which  is  a felony 
under  the  laws  of  that  state  where  such  conviction  disqualifies  him 
from  voting  under  the  laws  of  this  state. 

3.  Where  the  conviction  or  convictions  are  not  sufficient  to  dis- 
qualify an  applicant  on  the  above  grounds,  the  Supervisor  of  Liquor 
Control  may  refuse  to  grant  such  applicant  a license  where  the  cir- 
cumstances surrounding  such  conviction  or  convictions  are  such  as  to 
show  bad  moral  character. 


October  30,  1969 


Mr.  Harry  Wiggins,  Supervisor 
Department  of  Liquor  Control 
Broadway  State  Office  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Wiggins: 

This  is  in  response  to  your  request  for  an  opinion  concerning 
whether  or  not  a person  is  entitled  to  a liquor  license  Issued  by 
the  State  of  Missouri  where  he  has  been  convicted  in  another  state 
of  a law  relating  to  the  sale  or  manufacture  of  intoxicating  liquor 
under  the  laws  of  that  state  or  where  he  has  been  convicted  of  a 
felony  in  that  state. 

The  qualifications  necessary  for  obtaining  a license  In  this 
state  are  set  out  in  §311.060,  RSMo . 1959.  Section  311.060,  sub- 
section 1,  provides: 

"1.  No  person  shall  be  granted  a license 
hereunder  unless  such  person  is  of  good  moral 
character  and  a qualified  legal  voter  and  a 
taxpaying  citizen  of  the  county,  town,  city 
or  village,  nor  shall  any  corporation  be 
granted  a license  hereunder  unless  the  man- 
aging officer  of  such  corporation  is  of  good 
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moral  character  and  a qualified  legal  voter 
and  taxpaying  citizen  of  the  county,  town,  city 
or  village;  and  no  person  shall  be  granted  a 
license  or  permit  hereunder  whose  license  as 
such  dealer  has  been  revoked,  or  who  has  been 
convicted,  since  the  ratification  of  the  twenty- 
first  amendment  to  the  Constitution  of  the  Uni- 
ted States,  of  a violation  of  the  provisions  of 
any  law  applicable  to  the  manufacture  or  sale 
of  intoxicating  liquor,  or  who  employs  in  his 
business  as  such  dealer,  any  person  whose  li- 
cense has  been  revoked  or  who  has  been  con- 
victed of  violating  such  law  since  the  date 
aforesaid;  provided,  that  nothing  in  this  sec- 
tion contained  shall  prevent  the  issuance  of 
licenses  to  nonresidents  of  Missouri  or  foreign 
corporations  for  the  privilege  of  selling  to 
duly  licensed  wholesalers  and  soliciting  orders 
for  the  sale  of  intoxicating  liquors  to,  by  or 
through  a duly  licensed  wholesaler,  within  this 
state . " 

The  authority  to  determine  whether  or  not  an  applicant  for  a 
state  license  to  sell  intoxicating  liquor  meets  these  statutory 
qualifications  is  vested  in  the  State  Supervisor  of  Liquor  Control. 
See  State  ex  rel.  Floyd  v.  Philpot,  2 66  S.W.2d  704,  710  (Mo.  en 
banc  1954 ) . 

Where  the  applicant  has  been  convicted  in  another  state,  sub- 
sequent to  the  ratification  of  the  Twenty-first  Amendment  to  the 
United  States  Constitution,  for  an  offense  relating  to  the  sale  or 
manufacture  of  intoxicating  liquor  under  the  laws  of  that  state,  the 
Supervisor  of  Liquor  Control  has  no  discretion  in  deciding  whether 
or  not  to  allow  such  an  applicant  a license.  Section  311.060  pro- 
vides that: 

".  . .no  person  shall  be  granted  a license 
or  permit  hereunder  whose  license  as  such 
dealer  has  been  revoked,  or  who  has  been  con- 
victed, since  the  ratification  of  the  twenty- 
first  amendment  to  the  Constitution  of  the 
United  States,  of  a violation  of  the  provi- 
sions of  any  law  applicable  to  the  manufacture 
or  sale  of  intoxicating  liquor,  ..." 

In  the  case  of  Wilson  v.  Burke,  202  S.W.2d  876  (Mo.  1947),  the 
Missouri  Supreme  Court  found  a conviction  in  the  United  States  Dis- 
trict Court  for  failure  to  pay  the  occupation  tax  required  by 
federal  law  for  carrying  on  the  business  of  a wholesale  liquor 
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dealer  to  be  sufficient  to  justify  the  Supervisor  of  Liquor  Control 
in  refusing  to  grant  a license  to  an  otherwise  qualified  applicant. 
The  court  found  that  Section  4906,  RSMo  1939  (said  section  is  identi- 
cal to  §311.060,  subsection  1,  RSMo  1959)  . . merely  requires 

the  conviction  to  be  a violation  of  a law  applicable  to  the  sale  of 
intoxicating  liquor.”  Id.  at  879*  Where  the  statutes  are  silent  as 
to  whose  laws  are  to  be  considered  in  determining  qualifications, 
the  Missouri  Supreme  Court  has  consistently  found  no  intent  on  the 
part  of  the  legislature  to  disqualify  only  those  who  have  violated 
Missouri  laws.  See  State  v.  Hermann,  283  S.W.2d  617  (Mo.  en  banc 
1955)  which  reaches  this  conclusion  with  respect  to'  juror  qualifica- 
tions, and  State  ex  rel.  Barrett  v.  Sartorious,  175  S.W.2d  787  (Mo. 
en  banc  1943)  which  reaches  this  conclusion  with  respect  to  voter 
qualifications.  These  cases  clearly  indicate  that  the  Supervisor 
of  Liquor  Control  cannot  issue  a license  under  the  provisions  of 
Missouri's  Liquor  Control  Act  to  an  applicant  who  has  been  convicted 
in  another  state  subsequent  to  the  ratification  of  the  Twenty-first 
Amendment  to  the  United  States  Constitution  of  an  offense  which  re- 
lates to  the  sale  or  manufacture  of  intoxicating  liquor  under  the 
laws  of  that  state. 

Where  an  applicant  has  been  convicted  in  another  state  for  an 
offense  unrelated  to  the  sale  or  manufacture  of  intoxicating  liquor 
but  which  is  a felony  in  that  state,  the  Supervisor  cannot  grant  a 
license  where  the  offense  would  be  sufficient  to  prevent  the  appli- 
cant from  voting  in  this  state.  Section  311. 060  provides  that  an 
applicant  for  a license  in  this  state  must  be  "a  qualified  legal 
voter.”  Section  111.021,  Senate  Bill  No.  134,  75th  General  Assembly 
provides : 


"Only  citizens  of  the  United  States,  including 
residents  of  soldiers'  and  sailors'  homes,  over 
the  age  of  twenty-one  years  who  have  resided  in 
this  state  one  year,  and  the  county,  city  or 
town  sixty  days  immediately  preceding  the  elec- 
tion at  which  they  offer  to  vote,  shall  be  en- 
titled to  register  and  vote  at  all  elections 
by  the  people.  Each  voter  shall  vote  only  in 
the  township  or  election  district  in  which  he 
resides,  or  if  in  a town  or  city,  then  in  the 
election  district  or  precinct  in  which  he  re- 
sides. No  person  who  is  adjudged  incompetent 
or  while  confined  in  any  public  prison  shall 
be  entitled  to  register  and  vote  at  any  elec- 
tion under  the  laws  of  this  state;  nor  shall 
any  person  convicted  of  a felony,  or  of  a mis- 
demeanor connected  with  the  exercise  of  the 
right  of  suffrage,  be  permitted  to  register 
and  vote  at  any  election  unless  he  has  been 
granted  a full  pardon  by  the  properly  author- 
ized state  or  federal  authority." 
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This  statute  is  in  keeping  with  Article  VIII,  §2,  Missouri  Consti- 
tution of  1945  which  provides: 

"All  citizens  of  the  United  States,  including 
N'  occupants  of  soldiers*  and  sailors’  homes, 

over  the  age  of  twenty-one  who  have  resided  in 
this  state  one  year,  and  in  the  county,  city 
or  town  sixty  days  next  preceding  the  election 
at  which  they  offer  to  vote,  are  entitled  to 
vote  at  all  elections  by  the  people.  Citizens 
of  the  United  States  who  are  otherwise  qualified 
to  vote  under  this  section  and  who  have  resided 
in  this  state  sixty  days  or  more,  but  less  than 
one  year,  prior  to  the  date  of  a presidential 
election  may  be  permitted  by  law  to  vote  for 
presidential  and  vice  presidential  electors  at 
such  election  but  for  no  other  officers.  No 
idiot,  no  person  who  has  a guardian  of  his  or 
her  estate  or  person  and  no  person  while  kept 
in  any  poorhouse  at  public  expense  or  while 
confined  In  any  public  prison  shall  be  entitled 
to  vote,  and  persons  convicted  of  felony,  or 
crime  connected  with  the  exercise  of  the  right 
of  suffrage  may  be  excluded  by  law  from  voting. 

All  persons  voting  for  the  presidential  and 
vice  persidential  electors  under  tie  sixty  day 
resident  provision  shall  sign  an  affidavit  as 
to  their  eligibility  to  vote  under  said  sec- 
tion, and  any  person  who  falsifies  said  affi- 
davit shall,  upon  conviction,  be  deemed  guilty 
of  a felony." 

This  constitutional  provision  contains  a broad  grant  of  power 
to  the  legislature.  It  contains  no  language  limiting  the  term 
"felony"  to  those  felonies  committed  In  the  State  of  Missouri.  Nei- 
ther the  constitutional  provision  nor  the  statute  implementing  it  can 
be  construed  to  disqualify  from  voting  only  those  who  have  been  con- 
victed of  a felony  in  this  state.  This  was  ~,he  conclusion  reached 
by  the  Missouri  Supreme  Court  in  dealing  witn  the  forerunners  of  the 
above  sections,  §2,  Article  VIII,  Missouri  Constitution  of  1 9 2 A and 
§11469,  R.S.  1939.  See  State  e_x  rel.  Barrett  v.  Sartorious,  175  S. 
W.2d  787  (Mo.  en  banc  1943).  The  Sartorious  case  has  been  given  wide 
effect  in  this  state.  It  was  followed  by  the  Kansas  City  "ourt  of 
Appeals  in  determining  whether  a,  voter  who  had  been  convicted  in 
federal  court  of  violation  of  income  tax  laws,  which  was  a felony 
under  federal  law  even  though  the  voter's  conduct  which  resulted  in 
conviction  of  this  federal  felony  would  have  only  resulted  in  a mis- 
demeanor under  state  law,  was  properly  disqualified  as  a vot  r under 
state  law.  In  Bruno  v.  Murdock,  406  S.W.2d  294,  297  (K.C.Mo.App. 

19 66),  the  court  said: 
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"...  Bruno  was  convicted  of  a federal  felony 
and  under  the  majority  decision  in  Satorious 
the  judgment  of  the  trial  court  affirming  the 
action  of  the  Board  of  Election  Commissioners 
in  striking  his  name  from  the  registration  roll 
of  eligible  voters  was  the  correct  one,  notwith- 
standing that  his  conduct  which  resulted  in  his 
conviction  of  a federal  felony  was  then  and  is 
now  only  a misdemeanor  in  this  state.  ..." 

Thus,  it  is  clear  that  the  voting  restrictions  contained  in 
§111.021,  Senate  Bill  No.  13^,  75th  General  Assembly  apply  to  those 
who  have  been  convicted  of  felonies  in  other  jurisdictions.  Also, 
it  is  clear  that  the  law  of  the  jurisdiction  where  the  conviction 
was  rendered  will  be  used  to  determine  whether  or  not  the  offense 
was  indeed  a felony.  Therefore,  where  the  Supervisor  of  Liquor  Con- 
trol possesses  information  that  an  applicant  for  a state  liquor  li- 
cense has  been  in  fact  convicted  of  a felony  in  another  jurisdiction 
which  would  be  sufficient  to  deny  such  applicant  the  right  to  vote 
under  the  laws  of  this  state,  the  Supervisor  of  Liquor  Control  must 
refuse  such  applicant  a license  under  the  Liquor  Control  Act. 

Where  the  offense  or  offenses  against  the  laws  of  another  state 
are  not  sufficient  to  disqualify  one  from  voting  in  this  state,  the 
Supervisor  of  Liquor  Control  may  deny  the  granting  of  a liquor  license 
if  he  determines  that  the  circumstances  surrounding  this  conviction 
or  convictions  are  sufficient  to  indicate  that  an  applicant  with  such 
a record  is  a person  of  bad  moral  character. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that: 

1.  An  applicant  for  a liquor  license  in  this  state  must  be 
denied  a license  by  the  Supervisor  where  he  has  been  convicted  under 
the  laws  of  the  United  States  or  of  any  state  of  an  offense  involving 
a violation  of  the  provisions  of  any  law  applicable  to  the  manufacture 
or  sale  of  intoxicating  liquor  subsequent  to  the  ratification  of  the 
Twenty-first  Amendment  to  the  Constitution  of  the  United  States. 

2.  An  applicant  for  a liquor  license  in  this  state  must  be 
denied  such  license  by  the  Supervisor  where  he  has  been  convicted  in 
another  state  of  an  offense  not  related  to  any  liquor  laws  but  which 
is  a felony  under  the  laws  of  that  state  where  such  conviction  dis- 
qualifies him  from  voting  under  the  laws  of  this  state. 

3.  Where  the  conviction  or  convictions  are  not  sufficient  to 
disqualify  an  applicant  on  the  above  grounds,  the  Supervisor  of  Liquor 
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Control  may  refuse  to  grant  such  applicant  a license  where  the  cir- 
cumstances surrounding  such  conviction  or  convictions  are  such  as  to 
show  bad  moral  character. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Richard  L.  Wieler. 

w Yours  very  tmjJ.y, 

JOHN  C.  DANFORTH 
Attorney  General 
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COMPENSATION:  Pursuant  to  Section  174.140,  Senate  Bill 

TEACHERS:  No.  12  Seventy-Fifth  General  Assembly,  a 

SCHOOLS:  state  college  board  of  regents  has  the 

COLLEGES:  discretionary  authority  to  pay  as  part  of 

an  employee's  compensation  the  premium  for 

hospitalization,  health  or  life  insurance. 


November  18,  1969 


Dr.  Ben  Morton 
Executive  Director 
Missouri  Commission  on 
Higher  Education 
600  Clark  Avenue 
Jefferson  City,  Missouri  65101 

Dear  Doctor  Morton: 

This  letter  is  in  response  to  your  request  for  an  opinion  on  a 
question  related  to  Section  174.140,  RSMo  1959,  as  amended  by  Senate 
Bill  No.  12,  Seventy-Fifth  General  Assembly.  Specifically,  your 
inquiry  was  as  follows : 

"I  have  been  directed  by  the  Commission 
to  request  an  interpretation  concerning 
a portion  of  RSMo.  174.140,  relating  to 
the  powers  of  the  several  state  college 
boards  of  regents  in  regard  to  employees. 

"As  published,  this  section  reads  as  follows: 

"'174.140.  Appointment  and  removal  of 
teachers — retirement  plans. — Each  such 
board  shall  have  power  to  appoint  and 
remove  the  president  or  any  professor  or 
teacher  in  any  such  state  college  in  its 
district  and  to  fix  the  duration,  terms 
and  conditions  of  their  offices  and  com- 
pensation, and  to  enter  into  agreements 
for  and  make  contributions  to  both  vol- 


Dr.  Ben  Morton 


untary  and  statutory  retirement  plans  for 
such  president,  professors  and  teachers.’ 

’’During  the  1969  regular  session  of  the 
General  Assembly  an  amendment  was  passed 
which  specifically  added  the  power  to  provide 
workman’s  compensation  (Senate  Bill  12). 

"It  is  the  belief  of  the  colleges  and  the 
Commission  that  types  of  compensation  such 
as  health  and  life  insurance  programs,  in 
addition  to  retirement  and  workman’s  com- 
pensation provisions,  would  be  beneficial. 

That  is,  intelligent  implementation  of 
selected  programs  would  assist  the  colleges 
in  attracting  and  keeping  the  qualified 
people  that  they  need.  It  is  anticipated 
that  such  programs,  if  and  when  implemented, 
would  be  a part  of  the  total  compensation 
package  and  would  not  necessarily  require 
additional  appropriations  per  se . 

"Therefore,  would  you  please  advise  us  as  to 
whether  or  not  in  your  opinion  reference  to 
compensation  in  RSMo.  17 *1.1*10  would  allow  the 
state  colleges  to  provide  a part  of  the  in- 
dividual’s compensation  in  such  forms  as  life 
or  health  insurance?" 

Section  17^.140,  Senate  Bill  No.  12,  Seventy-Fifth  General  Assembly, 
reads  as  follows : 

Each  board  of  regents  may  appoint  and  remove 
the  president  or  any  professor  or  teacher  in 
any  state  college  in  its  district;  may  fix  the 
duration,  terms  and  conditions  of  their  offices 
and  compensation;  may  enter  into  agreements  for 
and  make  contributions  to  both  voluntary  and 
statutory  retirement  plans  for  the  president, 
professors  and  teachers;  and  under  rules  adopted 
by  the  board  may  extend  the  provisions  of  the 
workmen's  compensation  law  to  all  employees 
thereof. " 

Therefore,  we  assume  that  your  question  is  whether  state  colleges 
can  pay  the  premium  on  a life  and/or  health  insurance  policy  as  part  of 
a teacher's  compensation. 

Prior  opinions  of  this  office  — Opinion  No.  93  dated  September  9, 
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1969  to  the  Honorable  William  J.  Cason  and  Opinion  No.  452  dated  October 
23,  1969  to  the  Honorable  Robert  H.  Branom  (copies  of  which  are  enclosed 
herewith)  — have  held  that  a school  board,  pursuant  to  Sections  168.101, 
168.191,  168.201  and  168.211,  RSMo  Supp.  1967,  may  purchase  an  individual 
liability  insurance  policy  on  an  employee  to  cover  his  negligence  occurring 
during  the  normal  activities  of  the  school  district  (Opinion  No.  93)  and  may 
also  pay  the  premiums  for  hospitalization  and  health  insurance  for  its 
employees  as  part  of  their  compensation  (Opinion  No.  452).  Both  of 
these  opinions  are  based  on  a holding  that  the  power  to  pay  "wages" 

"salaries"  and  "compensation"  granted  a school  board  in  Chapter  168 
constitutes  authority  to  the  school  board  to  purchase  liability  and/or 
health  and  accident  insurance  as  part  of  an  employee's  total  compensation. 

We  see  no  valid  reason  why  "compensation"  as  used  in  Section  168. 

201  should  be  interpreted  differently  than  "compensation"  as  used  in 
Section  174.140.  Furthermore,  we  see  no  meaningful  distinction  between 
purchasing  life  insurance  as  part  of  an  employee's  compensation  and 
purchasing  hospitalization  and  health  insurance  as  part  of  an  employee's 
compensation. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  pursuant  to  Section  174.140, 
Senate  Bill  No.  12  Seventy-Fifth  General  Assembly,  a state  college  board 
of  regents  has  the  discretionary  authority  to  pay  as  part  of  an  employee's 
compensation  the  premium  for  hospitalization,  health  or  life  insurance. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  my 
Assistant,  D.  Brook  Bartlett. 

Yours  very  truly, 

JOHN  C.  DANFORTH 
Attorney  General 

Enclosures: 

Op.  No.  93, 

Cason,  9-9-69 

Op.  No.  452, 

Branom,  10-23-69 
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TOWNSHIPS : A duly  elected  township  assessor, 

who  subsequently  removes  his  res- 
ASSESSORS:  lden.ee  from  the  township,  can 

make' the  assessments  for  1970  un- 
less removed  pH  or  to  the  making 
of  such  assessments. 

If  the  assessor  Is  removed  prior 
to  making  the  assessments.  It  Is  the  duty  of  the  township  board 
to  fill  such  vacancy  by  appointment.  Section  65. 200,  RSMo  1959* 


October  23,  1969 


OPINION  NO.  44 1 


Honorable  William  J.  Esely 
Prosecuting  Attorney 
Harrison  County 
P.  0.  Box  410 
Bethany,  Missouri  64424 

Dear  Mr.  Esely: 

You  recently  requested  an  official  opinion  of  this  office 
asking  whether  a duly  elected  township  assessor,  who  is  now  not 
a resident  of  the  township,  can  make  the  assessments  for  the 
township  In  1970. 

In  Attorney  General's  Opinion  No.  27,  (November  8,  1948} 
this  office  held,  in  response  to  a similar  question,  that  a 
township  collector  by  changing  his  residence  to  another  town- 
ship does  not  thereby  forfeit  his  office  and  may  collect  taxes 
in  the  township  in  which  he  Is  elected  until  he  is  removed. 

The  statutory  provisions  relied  on  by  that  opinion  are  still 
in  effect  today,  although  renumbered.  Section  13953,  RSMo  1939, 
is  now  Section  65. 150,  RSMo  1959-  Section  13962,  RSMo  1939,  Is 
now  Section  65. 200,  RSMo  1959-  Section  12828,  RSMo  1939,  is 
now  Section  106.220,  RSMo  1959-  We  believe  that  the  holding  of 
the  prior  opinion  which  held  that  a township  officer  may  exer- 
cise the  duties  of  his  office,  despite  his  non-residency,  until 
he  is  removed  as  a result  of  appropriate  legal  proceedings  is 
applicable  here.  Thus,  in  your  case,  the  elected  assessor  could 
make  the  1970  assessments,  unless  removed  prior  to  performing 
that  task. 


FI  LED 

¥?/ 
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Should  the  assessor  be  removed  prior  to  his  making  the 
assessments,  it  would  be  necessary  for  the  township  board  to 
fill  this  vacancy  by  appointment.  Section  65. 200,  RSMo  1959 . 


CONCLUSION 

Therefore,  it  ,is  the  opinion  of  this  office  that  a duly 
elected  township  assessor,  who  subsequently  removes  his  resi- 
dence from  the  township,  can  make  the  assessments  for  1970  un 
less  removed  prior  to  the  making  of  such  assessments. 

If  the  assessor  is  removed  prior  to  making  the  assess- 
ments, it  is  the  duty  of  the  township  board  to  fill  such  va- 
cancy by  appointment.  Section  65. 200.  RSMo  1959. 

The  foregoing  opinion,  which  I hereby  aoprove,"  was  pre- 
pared for  me  by  my  assistant;  Peter  H.  Roger. 

Very  truly,  yours. 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosure : 

Op. No.  27,  11-3-48,  Evans 


October  7 , 19&9 


OPINION  LETTER  NO.  445 
Answered  by  - Mansur 


Honorable  Earl  Schlef 
State  Representative 
28th  District 
1672  Maldon  Lane 
Dellwood,  Missouri  63136 

Dear  Representative  Schlef: 

This  is  to  acknowledge  receipt  of  your  letter  of  recent  date  in 
which  you  state  the  members  of  the  Highway  Emergency  Locating  Plan 
have  been  authorized  to  operate  the  Citizens  Band  Radio  Channel  9 for 
emergency  purposes  only  and  you  inquire  whether  persons  who  interfere 
with  its  use  by  using  profane  language  over  the  air,  failing  to  yield 
to  an  emergency  call,  and  cutting  in  on  important  messages  may  be 
prosecuted  and  which  law  enforcement  agency  should  be  contacted. 

The  state  of  Missouri  does  not  have  any  statute  regarding  this 
matter. 

18  U.S.C.A.  §1464  provides: 

"Whoever  utters  any  obscene,  indecent,  or  profane 
language  by  means  of  radio  communication  shall  be 
fined  not  more  than  $10,000  or  imprisoned  not  more 
than  two  years,  or  both." 

In  Gagliardo  v.  United  States,  U.S,  Ct.  App.  Ninth  Circuit  366 
F.2d  720,  an  operator  of  a Citizens  Band  Radio  was  convicted  in  a 
federal  court  of  using  obscene,  indecent  and  profane  language  under 
the  above  statute. 

It  Is  the  opinion  of  this  department  that  any  complaint  involving 
the  use  of  profane  language  or  of  Interference  with  the  use  of  a radio 
station  should  be  made  to  the  Federal  Communications  Commission. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


Answer  by  letter-Craft 


October  15,  1969 


OPINION  LETTER  NO.  ^9 


Mr.  John  C.  Vaughn,  Director 
Division  of  Dui.net  and  Comptroller 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Vaughn: 

Recently,  you  contacted  tie  vrith  regard  to  Questions  raised  by 
House  Bill  No.  33  and  House  Bill  Ho.  49  recently  passed  by  the  Seventy- 
fifth  General  Assembly  and  effective  October  13,  1969. 

Briefly,  House  Bill  Ho.  35  amends  Section  483.530  by  substi- 
tuting a fee  schedule  for  an  item  by  item  accrual  of  fees  which  the 
clerks  of  courts  of  common  pleas  having  criminal  Juris diction,  clerks 
of  courts  of  criminal  correction,  and  certain  circuit  court  clerks 
shall  collect  for  performing  services. 

House  Bill  Ho.  49  provides  that  certain  officials  are  to  receive 
ten  cents  per  mile  in  reimbursement  unless  a higher  rate  is  other- 
wise provided  by  statute. 

With  regard  to  the  above  legislation,  you  have  raised  the  fol- 
lowing specific  questions: 

House  Bill  No.  3‘j: 

1.  What  rule  should  be  utilised  by  the  state  in  rfntenainlng 
when  the  fee  schedule  should  be  utilized  for  reimbursement  for  oo3ts? 

2.  Ml 11  the  clerks  of  the  circuit  court  and  the  clerks  of  crimi- 
nal correction  eaon  receive  $7.50  where  a particular  case  is  handled 
by  each  clerk? 

House  Bill  No.  49; 

Does  tne  ten  cents  per  mile  reimbursement  section  govern  in 
Section  57.290  where  the  sheriff  is  transporting  prisoners. 
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House  3111  No.  315: 

1.  With  regard  to  the  date  upon  which  the  fee  schedule  should 
be  utilised,  this  office  has  prepared  an  official  opinion.  Opinion 
No.  **28,  which  is  enclosed. 

2.  Section  **79.330  provides  that  all  provisions  of  the  law 
concerning  costs  in  criraix.&l  cases  "shall  be  held  to  apply  to  the 
St.  Louis  Cc -n,  of  Criminal  Correction."  It  is  apparent  from  Chap- 
ter **79,  RSMo  1959,  that  it  is  contemplated  that  proceedings  in  cer- 
tain cases  will  be  in  both  the  court  of  criminal  correction  and  the 
circuit  court.  Since  House  Bill  Ho.  35  repealed  Section  **83.530, 
RSMo  1959,  under  which  the  St.  Louis  Court  of  Criminal  Correction 
was  to  determine  fees  and  slnoe  the  amended  section  specifically  ap- 
plies "for  each  criminal  case"  handled  by  each  of  the  olerks  therein 
listed,  it  is  our  opinion  that  the  clerk  of  the  circuit  court  and 
the  clerk  of  the  court  of  criminal  correction  snould  collect  the 
statutory  fees  there  provided  when  a case  is  handled  successively 

by  the  two  clerks. 

House  £111  No.  4S : 

Section  57.290  specifies  the  fee  to  be  paid  with  regard  to  the 
performance  of  a number  of  services  set  out  therein.  This  section 
provides: 


"Sheriffs,  county  marshals  or  other  officers 
shall  be  allowed  fees  for  their  services  in 
criminal  cases.  . 

In  Section  57.290(3)  it  is  provided: 

"...  the  sheriff,  . . . shall  receive  seven 
cents  per  mile  for  the  distance  necessarily 
traveled  in  going  to  and  returning  from  ..." 

In  Section  57.290(*<)  it  is  provided: 

"The  sheriff  . . . who  shall  take  a person 
. . . shall  be  allowed  . . . seven  cents  per 
mile  for  every  mile  necessarily  traveled  in 
going  to  and  returning  from.  ..." 

This  subsection  contains  extensive  provisions  with  regard  to 
the  transportation  cf  prisoners  and  the  amount  to  be  received  by  the 
sheriff  for  such  transportation.  The  moneys  received  by  the  sheriff 
are  not  to  be  retained  personally  but  are  to  be  paid  over  to  the 
county.  The  Missouri  statutes  contain  extensive  provision  for  the 
payment  by  the  officer  receiving  fees  to  the  county.  Thus,  the  pay- 
ments made  under  Sections  57.290(3)  and  57.290(*O  is  as  the  section 
denominates  it,  a fee  payable  to  the  sheriff. 
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It  has  long  been  held  In  Missouri  that  fees  aro  dependent  upon 
statute  and  that  these  sections  are  strictly  construed.  Cramer  v. 
Smith,  168  S.W.2d  1039,  1040  (No.  en  banc  1943). 

Thus,  it  la  our  opinion  that  the  provisions  of  house  Bill  No. 

49  should  not  be  interpreted  to  apply  the  sections  setting  forth 
the  mileage  allowance  paid  as  a fee.  House  Bill  No.  49  is  a reim- 
bursement section  and  should  be  interpreted  as  applying  to  those 
situations  where  the  oer3ons  there  described  are  entitled  to  a mile- 
age allowance  personally. 

I trust  that  the  above  satisfies  the  question  which  you  have 
with  regard  to  these  two  legislative  enactments.  If  we  can  be  of 
further  assistance,  please  feel  free  to  contact  me. 

Yours  very  truly. 


Enclosure: 


Op.  No.  428 
10-14-69,  Geers 


JOHN  C.  DANPORTH 
Attorney  General 


ASSESSOR:  Card  Index  system  kept  by  assessor 

COUNTY  ASSESSOR:  belongs  to  county. 

PUBLIC  RECORDS: 


October  23,  1969 


OPINION  NO.  450 


Honorable  Thomas  B.  Burkemper 
Prosecuting  Attorney 
Lincoln  County  Court  House 
Troy,  Missouri  63379 

Dear  Mr.  Burkemper: 

This  is  in  response  to  your  request  for  an  opinion  from  this  office  as 
follows: 


filed 

Vs'o 


"The  assessor  of  Lincoln  County,  Missouri,  a third 
class  county,  elected  in  November,  1964,  and  taking 
office  in  September,  1965,  prepared  and  started  work 
on  a set  of  cross-index  cards  which  substantially 
eased  the  work  of  the  assessor.  This  set  of  cross- 
index  cards  was  not  required  to  be  kept  up  by  the 
assessor  under  the  law.  Prior  to  1967  all  of  the 
work  done  on  that  set  of  cross-index  cards,  if  any, 
was  done  at  the  expense  of  the  assessor  out  of  his 
own  funds  Prior  to  his  taking  office,  there  was 
a card  system  in  use,  which  card  system  was  not 
current,  but  which  had  been  maintained  at  the  ex- 
pense of  the  assessor  in  office. 

"In  the  1967  budget  at  the  request  of  the  assessor 
the  County  Court  budgeted  $1,000.00  for  'making 
index  card  filing  system'  with  the  understanding 
that  previous  indexes  were  out  of  date  and  needed 
to  be  brought  to  date.  Subsequently  the  sum  of 
$1,000.00  was  paid  out  in  wages  to  the  office 
help  of  the  assessor  by  the  County  during  the 
year  1967. 
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"Subsequent  to  the  year  1967  the  assessor  in  office 
claims  to  have  paid  out  of  his  own  funds  a total 
sum  of  $2,896.52  in  wages  for  various  ladies  to 
help  bring  up  and  keep  the  system  to  date.  The 
card  system  now  contains  over  10,000.00  cards. 

"In  September,  1969,  a new  assessor  took  office  and 
reported  that  that  portion  of  the  cross-index  card 
system  containing  an  alphabetical  listing  of  prop- 
erty by  owner's  name  was  not  in  the  office. 

"The  assessor  leaving  office  in  September,  1969, 
claims  title  to  the  cross-index  filing  system. 

The  County  also  claims  the  system. 

"Please  advise  who  is  the  rightful  owner  of  the 
system.  If  you  should  find  that  the  ex-assessor 
is  the  rightful  owner,  then  who  is  the  owner  of 
the  $1,000.00?" 

Chapter  109  RSMo,  1959,  governs  the  custody  and  preservation  of  public 
records.  Section  109.010  provides: 

"If  any  civil  or  military  officer  having  any 
record,  books  or  papers  appertaining  to  any 
public  office  or  any  court  shall  resign,  or 
his  office  be  vacated,  he  shall  deliver  to  his 
successor  all  such  records,  books  and  papers." 

We  are  unable  to  find  appellate  court  decisions  in  this  state  involving 
this  question.  Absent  a controlling  decision  by  a court  of  this  state,  a court 
decision  in  another  state  is  persuasive.  Whitehorn  v.  Dickerson,  419  S.W.2d  713. 

The  general  rule  of  law  that  applies  to  the  ownership  of  public  records 
is  stated  in  76  C.J.S.  Records  §1  as  follows: 

"A  written  memorial  of  a transaction  in  a public 
office,  when  made  by  a public  officer,  becomes 
a public  record  beloning  to  the  office,  and  not 
his  private  property." 

In  Robison  v.  Fishback,  175  Ind.  132  (1911)  93  N.E.  666,  the  county 
treasurer  abandoned  a card  index  system  that  had  been  in  use  prior  to  the  time 
he  assumed  office  and  established  a new  card  index  at  his  own  expense  of  about 
$3,000.00,  which  he  kept  up  and  maintained  during  his  term  of  office  and  upon 
going  out  of  office  when  his  term  expired,  he  claimed  the  cards  and  cases  as 
his  individual  property  and  the  right  to  remove  them.  In  discussing  the 
ownership  and  right  to  remove  the  cards  and  cases  the  court  stated  l.c.  136: 
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"The  real  point  in  this  case  turns  on  the  question 
whether  the  particular  cards  and  cases  have  become 
so  essential  to  the  conduct  of  the  office  that  ap- 
pellants, in  Installing  them,  must  be  considered 
as  having  Intended  that  they  should  become  so  much 
a part  of  the  indispensable  accessories  of  the  op- 
eration of  the  office  that  the  public  Interest 
requires  that  they  be  not  removed.  It  appears 
from  the  record  that  the  former  system  of  card 
indexing  was  abandoned.  Had  that  been  kept  up 
by  appellants  at  their  own  expense,  and  for  their 
own  convenience,  though  less  efficient  than  the 
plan  Installed,  though  possibly  Involving  quite  as 
much  labor  as  the  new  scheme,  it  could  hardly  be 
claimed  that  appellants  could  remove  it,  or  even 
those  cards  added  by  their  labors  or  at  their  own 
expense. 

"This  index  is  not  required  by  any  specific  law, 
and  it  Is  wholly  optional  with  treasurers  whether 
they  keep  indexes  to  these  records;  but  they  are 
so  far  authorized  that  the  public  authorities  might 
contract  and  pay  for  their  making  as  conveniences 
for  the  use  of  the  officers  and  the  public,  and  if 
so  procured,  while  they  may  not  in  the  strict  sense 
be  public  records,  they  are  undoubtedly  authorized 
to  be  made  and  kept.  They  are  not  less  public  by 
reason  of  being  made  by  an  officer  in  the  course  of 
his  administration  of  the  office.  The  public  have 
a direct  interest  in  them,  not  only  during  the 
term  of  office  of  the  incumbent,  but  Indefinitely. 
State,  ex  rel . , v.  Shutts  (1904),  161  Ind.  590; 

State,  ex  rel.,  v.  Flynn  (1903),  161  Ind.  554; 

Board,  etc.,  v.  Mitchell  (1892),  131  Ind.  370,  15 
L.  R.  A.  520;  Hoffman  v.  Board,  etc.  (1884),  96  Ind. 
84;  Garrett  v.  Board,  etc.  (1884),  92  Ind.  518; 

Hubler  v.  Board,  etc.  (1898),  19  Ind.  App.  464. 

It  has  been  held  that  an  index  is  simply  a facility 
for  learning  the  contents  of  a record,  but  not  a 
part  of  the  record  itself,  unless  required  by  the 
law  to  be  kept.  Bishop  v.  Schneider  (1870),  46  Mo. 
472,  2 Am.  Rep.  533;  Catham  v.  Bradford  (1873),  50 
Ga.  327,  15  Am.  Rep.  692;  Curtis  v.  Lyman  (1852), 

24  Vt.  338,  58  Am  Dec.  174.  These  cases  arose  upon 
a conflict  of  interest  between  third  parties,  because 
of  the  failure  of  an  officer  to  keep  an  index,  owing 
to  which  fact  some  of  them  were  misled  in  cases 
where  no  Index  was  required  as  a part  of  the  record. 

* * * * 
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"The  following  statement  in  the  case  of  Coleman  v. 
Conmonwealth,  supra,  though  obiter,  so  aptly  phrases 
the  matter  as  to  conmend  itself  to  our  approval  and 
judgment,  at  least  as  applied  to  the  facts  in  this 
case.  'Whenever  a written  record  of  the  transactions 
of  a public  officer  in  his  office,  is  a convenient 
and  appropriate  mode  of  discharging  the  duties  of 
his  office.  It  is  not  only  his  right  but  his  duty 
to  keep  that  memorial,  whether  expressly  required 
so  to  do  or  not;  and  when  kept  it  becomes  a public 
document--a  public  record  belonging  to  the  office 
and  not  to  the  officer;  it  is  the  property  of  the 
state  and  not  of  the  citizen,  and  is  in  no  sense  a 
private  memorandum.' 

"It  is  said  that  a public  record  is  one  required  by 
law  to  be  kept,  or  necessary  to  be  kept,  in  the 
discharge  of  a duty  imposed  by  law,  or  directed  by 
law  to  serve  as  a memorial  and  evidence  of  something 
written,  said  or  done.  Miller  v.  City  of  Indianapolis 
(1890),  123  Ind.  196;  Commonwealth  v.  Rodes  (1833), 

1 Dana  (Ky.)  *595;  Cyclopedic  Law  Diet. 

"The  evidence  in  this  case  is  all  to  the  point  that 
the  Indexes  are  indispensable  to  the  discharge  of 
the  duties  of  the  office. 

"It  is  said  in  the  case  of  People  v.  Peck  (1893), 

138  N.  Y.  386,  34  N.  E.  347,  20  L.  R.  A.  381,  in- 
volving the  question  of  the  collection  of  statistical 
matter  from  which  compilations  are  made  and  reports 
required  to  be  made:  'He  is  not  to  collect  the  facts 
merely  to  enable  him  to  discharge  his  duty,  but  in 
the  discharge  of  a duty.'  Here,  the  treasurer  did 
not  prepare  the  indexes  in  the  discharge  of  a 
duty  Imposed  upon  him  to  make  them,  but  to  aid  him 
and  those  succeeding  him  to  discharge  the  duties  of 
the  office;  but  in  the  discharge  of  his  duties  he 
did  Invest  the  office  with  facilities  for  the  dis- 
charge thereof  which  are  highly  essential  In  the 
efficient  discharge  thereof,  and  in  which  the  public, 
whose  servant  he  was,  are  deeply  interested.  The 
injury  to  the  public  from  their  removal  would  be 
greater  than  the  benefit  accruing  to  appellants, 
and  we  think  it  would  be  inequitable,  when  appellants 
have  themselves  created  the  situation,  to  allow  them 
to  disturb  it.  Because  appellants  were  prevented 
from  removing  the  cases  and  cards,  it  does  not  fol- 
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low  that  their  property  Is  taken  without  just 
compensation,  nor  are  they  deprived  of  their 
property  without  due  process  of  law.  They  can- 
not complain  of  a condition  of  their  own 
creating." 

This  case  was  cited  with  approval  by  our  Supreme  Court  in  State  ex  rel. 
Kavanaugh  v.  Henderson  169  S.W.2d  389,  a case  involving  the  inspection  of  public 
records. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  the  card  index  system  kept  by 
the  assessor  of  Lincoln  County  in  connection  with  his  work  as  county  assessor 
and  in  the  discharge  of  his  duties  as  county  assessor  is  a public  record 
belonging  to  the  office  and  is  not  his  private  property. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by  my 
assistant.  Moody  Mansur. 


Yours  very  truly, 

JOHN  C.  DANFORTH 
Attorney  General 
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CIRCUIT  CLERKS : 
ST.  LOUIS  CITY: 


The  Clerk  of  the  Circuit  Court  of 
the  City  of  St.  Louis  has  the  dis- 
cretionary power  and  authority  to 
invest  funds  deposited  in  the  registry  of  the  court  in  the  manner 
provided  in  Section  483.310,  RSMo  1959,  without  any  action  by  the 
General  Assembly. 


November  13,  1969 


OPINION  NO.  451 


Honorable  Richard  J.  Rabbi tt.  Member, 

Missouri  House  of  Representatives, 

68th  District 

4340  Forest  Park 

St.  Louis,  Missouri  63108 


Dear  Representative  Rabbitt: 

This  official  opinion  is  issued  in  response  to  the  request 
contained  in  your  letter  forwarding  a letter  from  Mr.  Joseph  P. 
Roddy,  Clerk  of  the  Circuit  Court,  City  of  St.  Louis. 

The  question  concerns  the  legal  right  of  the  Circuit  Clerk 
of  the  City  of  St.  Louis  to  invest  funds  in  his  care.  More  speci- 
fically, as  stated  in  Mr.  Roddy’s  letter,  the  request  arises  from 
the  following  circumstances : 

"Through  the  many  years  that  preceded  my 
administration,  it  was  the  accepted  opinion 
of  this  office,  that  the  office  had  no 
authority  to  invest  the  funds  of  the  Court 
for  interest,  but  simply  held  the  money  in 
escrow. 

"It  was  further  their  opinion  that  the  law 
applying  to  first  class  counties  does  not  in- 
clude authorization  for  the  City  of  St.  Louis. 

Because  of  this  interpretation,  it  was  and  is 
my  intention  to  have  the  enclosed  bill  intro- 
duced at  the  next  session  of  the  General  As- 
semb ly. 

"However,  the  question  has  arisen  that  we  do 
not  need  the  authorization  of  the  General  As- 
sembly and  can  proceed  immediately  with  in- 
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vestment  of  the  funds  for  interest.  We  are 
requesting  from  you  an  opinion  whether  we 
have  this  authority  to  invest  the  funds  for 
interest  without  going  to  the  legislature.  * * * " 

We  assume  that  the  "law  applying  to  first  class  counties"  to 
which  reference  is  made  in  Mr.  Roddy's  letter,  is  Section  483.310, 
RSMo  1959 > which  reads  as  follows: 

"The  circuit  clerks  in  counties  of  the  first 
class  are  hereby  authorized  and  empowered  to 
invest  funds  placed  in  the  registry  of  the 
circuit  court  in  savings  deposits  in  banks 
carrying  federal  deposit  insurance  to  the  ex- 
tent of  the  insurance  * * * " 

In  a prior  opinion  of  this  office,  i.e..  Attorney  General 
Opinion  No.  59 , dated  October  9,  1946,  issued  to  the  Honorable  David 
A.  McMullan,  a copy  of  which  is  enclosed,  it  was  determined  that  un- 
der Section  8,  Article  VI,  Missouri  Constitution,  and  C.S.H.B.  476, 
63rd  General  Assembly  (now  Chapter  48,  RSMo  1959),  the  City  of  St. 
Louis  is  a county  of  the  first  class  insofar  as  concerns  the  appli- 
cation of  a statute  requiring  the  payment  of  certain  filing  fees  or 
deposits  to  the  clerks  of  the  circuit  courts  of  first  class  counties. 
The  opinion  was  rendered  for  the  benefit  of  Walter  H.  Toberman,  the 
Clerk  of  the  Circuit  Court  of  the  City  of  St.  Louis  at  that  time. 

Another  opinion  of  this  office,  i.e..  Attorney  General  Opinion 
No.  120,  dated  September  8,  1966,  a copy  of  which  is  enclosed,  was 
rendered  upon  the  request  of  Louise  Grant  Smith,  Clerk  of  the  Cir- 
cuit Court  of  St.  Louis  County.  The  opinion  concludes  that  the  pro- 
visions of  Section  483.310,  RSMo  1959 > supra,  grant  to  the  circuit 
clerk  of  a first  class  county  the  discretionary  power  and  authority 
to  invest  funds  deposited  in  the  registry  of  the  court  in  the  manner 
provided  for  in  this  section.  These  prior  opinions  express  the  offi- 
cial view  of  this  office  with  respect  to  the  matters  considered  there- 
in, and  it  is  our  opinion  that  they  are  applicable  to  the  matter  un- 
der consideration. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  the  Clerk  of  the  Circuit 
Court  of  the  City  of  St.  Louis  has  the  discretionary  po-ver  and 
authority  to  invest  funds  deposited  in  the  registry  of  the  court  in 
the  manner  provided  in  Section  483. 310,  RSMo  1959,  without  any  action 
by  the  General  Assembly. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant  John  E.  Park. 


Ends  : 

OP . 59-46-McMullan 
OP. 120-66-Smith 


rours 


^ Very  trulw 

JOHN  C.  DANFORTH 
Attorney  General 
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A school  board  has  the  discretionary  authority 
to  pay  the  premiums  for  hospitalization  and 
health  insurance  for  its  employees  as  part  of 
their  compensation. 


OPINION  NO.  452 


October  23,  1969 


Honorable  Robert  H.  Branom 
State  Representative  - 35th  District 
7701  Forsyth  Avenue 
Clayton,  Missouri  63105 

Dear  Representative  Branom: 

This  letter  is  in  response  to  your  request  for  an  opinion 
of  this  office  in  which  you  ask  whether  school  boards  can  pur- 
chase hospitalization  and  health  insurance  for  their  employees 
as  part  of  the  employees'  compensation. 

As  you  note,  this  office  has  previously,  by  Opinion  No.  93, 
Cason,  9/9/69,  held  that  a school  board  has  the  authority  to  pur- 
chase an  individual  liability  insurance  policy  on  an  employee  to 
cover  his  negligence  occurring  in  the  normal  activities  of  a school 
district  as  a form  of  compensation.  We  see  no  valid  distinction 
between  the  purchase  of  liability  insurance  as  compensation  and 
the  purchase  of  hospitalization  and  health  insurance  as  compensa- 
tion . 


filed 
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CONCLUSION 


It  is  the  opinion  of  this  office  that  a school  board  has  the 
discretionary  authority  to  pay  the  premiums  for  hospitalization 
and  health  insurance  for  its  employees  as  part  of  their  compensa- 
tion . 


The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Kenneth  M.  Romines. 


Yours  very  truly, 

JOHN  C.  DANFORTH 
Attorney  General 


Enc : Opinion  No.  93, 
Cason,  9/9/69 


INTEREST:  (1)  House  Bill  No.  2,  as  passed  by 

BONDS:  the  First  Extraordinary  Session  of 

CONSTITUTIONAL  LAW:  the  75th  General  Assembly,  is  within 

CITIES,  TOWNS  & VILLAGES:  the  scope  of  the  Governor's  special 

proclamation. 

(2)  House  Hill  Mo.  2 complies  with  the  provisions  of  Section  23  of 
Article  III  of  the  Constitution  which  require  that  no  bill  shall 
contain  more  than  one  subject  which  shall  be  clearly  expressed  In 
its  title. 

(3)  The  emergency  clause  contained  in  Section  A of  House  Bill  No.  2 
is  Invalid  in  that  such  clause  is  not  "necessary  for  the  Immediate 
preservation  of  the  public  peace,  health  or  safety." 


OPINION  NO.  '15*) 


November  1969 


honorable  William  C.  Phelps 
State  Representative 
District  *1 
5016  Grand 

Kansas  City,  Missouri  6*1112 

'car  Representative  Phelps: 

This  is  in  response  to  your  renuest  for  an  or'.nion  concerning 
House  Bill  No.  2,  as  passed  by  the  First  Extraordinary  Session  of 
tne  75th  General  Assembly  and  signed  by  the  Governor  on  October  10, 
1369.  Specifically,  you  have  asked  for  our  opinion  on  the  following 
auestions  with  respect  to  this  bill: 

1.  Does  the  Act  comply  with  subparagraph  (7) 
of  Section  39  of  Article  III  of  the  Constitu- 
tion which  requires  that  the  Governor's  pro- 
clamation calling  a special  session  designate 
the  subjects  to  be  covered  by  the  Act? 

2.  Docs  House  Bill  No.  2 comply  with  the  pro- 
visions of  Section  23  of  Article  III  of  the 
Constitution  which  requires  that  no  bill  shall 
contain  more  than  one  subject  which  shall  be 
clearly  expressed  in  its  title. 

3.  Does  Section  A of  House  Bill  No.  2,  provi- 
ding that  the  Act  is  an  emergency  measure, 
qualify  as  such  under  Section  29  of  Article 
III  of  the  Constitution? 
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By  proclamation  on  August  30,  1969,  Governor  Hearnes  convened 
an  extra  session  of  the  75th  General  Assembly.  Among  other  things, 
the  Governor  requested  the  legislature  to  consider  "an  increase  in 
the  interest  rate  and  sale  price  permitted  by  lav;  on  the  bonds  of 
municipalities  and  other  subdivisions  and  districts  of  the  state." 
In  response  to  this  call.  House  Bill  Mo.  2 was  passed.  House  Eill 
Mo.  2 provides: 

"Section  1.  Section  108.170,  RSMo  Supp.  1967, 
is  repealed  and  one  new  section  enacted  in 
lieu  thereof,  to  be  known  as  section  108.170, 
to  read  as  follows: 

"103.170.  Other  provisions  of  lav;  to  the  contrary 
notwithstanding,  any  and  all  bonds  including 
revenue  bonds  hereafter  issued  under  any  law  of 
this  state  by  any  county,  city,  town,  village, 
school  district,  educational  institution,  drain- 
age district,  levee  district,  nursing  home  dis- 
trict, hosDital  district,  library  district,  road 
district,  fire  protection  district,  water  suDply 
district,  sewer  district,  special  authority  created 
under  Section  64.920,  HSMo,  authority  created 
pursuant  to  the  provisions  of  Chanter  233,  RSMo., 
or  other  municipality,  political  subdivision  or 
district  of  this  state  shall  be  negotiable  and 
may  bear  interest  at  a rate  not  exceeding  six 
percent  ner  annum,  and  may  be  sold,  at  any  sale 
pursuant  to  any  law  aoolicable  thereto,  at  the 
best  price  obtainable,  not  less  than  ninety- 
five  percent  of  the  par  value  thereof,  anythin? 
in  any  proceedings  heretofore  had  authorizing 
such  bonds  or  In  any  lav;  of  this  state  to  the 
contrary  notwithstanding.  Such  aforementioned 
bonds  may  bear  interest  at  a rate  not  exceeding 
eight  percent  per  annum  If  sold  at  public  sale 
after  giving  reasonable  notice  of  such  sale,  at 
the  best  price  obtainable,  not  less  than  ninety- 
five  percent  of  the  par  value  thereof.  Indus- 
trial develooment  revenue  bonds  may,  however, 
be  sold  at  private  sale  and  bear  interest  at  a 
rate  not  exceeding  eight  percent  per  annum  if 
sold  Dursuant  to  any  law  aonlicable  thereto, 
at  the  best  price  obtainable,  not  less  than 
ninety-five  nercent  of  the  nar  value  thereof. 

"Section  A.  Because  many  political  subdivisions 
of  this  state  have  found  it  extremely  difficult 
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and,  in  many  cases.  Impossible  to  sell  their 
bonds  at  six  percent  interest  on  the  bond  mar- 
ket and  consequently  are  unable  to  build  or 
maintain  public  utilities  and  services  neces- 
sary to  the  health,  safety  and  well-being  of 
their  citizens,  this  act  is  deemed  necessary 
for  the  immediate  nrotection  of  the  public  health, 
welfare,  peace  and  safety,  and  is  hereby  de- 
clared to  be  an  emergency  act  within  the  mean- 
ing of  the  constitution,  and  this  act  shall  be 
in  full  force  and  effect  upon  its  passage  and 
approval . " 


In  your  first  question,  you  ask  our  oninion  as  to  whether  House 
Bill  Ho.  2,  as  enacted  by  the  legislature,  is  within  the  scope  of 
the  Governor's  proclamation.  Article  IV,  Section  9,  Missouri  Con- 
stitution of  19^5  provides  that  the  Governor,  in  calling  an  extra 
session,  shall  "...  state  specifically  each  matter  on  which  ac- 
tion is  deemed  necessary."  Article  III,  Section  39(7),  Missouri 
Constitution  of  19^5  provides: 

"The  general  assembly  shall  not  have  power: 

* * * * 

"To  act,  when  convened  in  extra  session  by  the 
Governor,  upon  subjects  other  than  those  spe- 
cially designated  in  the  proclamation  calling 
said  session  or  recommended  by  special  message 
to  the  general  assembly  after  the  convening  of 
an  extra  session:  (Sec.  55,  Art.  IV,  Const,  of 
1875)" 

The  scope  of  the  legislature's  authority  when  convened  in  extra 
session  was  discussed  extensively  by  this  office  in  Opinion  No.  360, 
issued  October  20,  1965  to  Mel  Carnahan  and  Ronald  M.  Belt,  (copy 
enclosed).  On  page  13  of  that  opinion,  the  following  principles 
were  laid  forth: 

"The  Missouri  cases  make  clear  that  if  legisla- 
tion is  enacted  at  a special  session  that  is 
outside  the  'subject'  of  the  Governor's  call 
or  proclamation  or  message  it  is  void. 

"The  Missouri  cases  make  clear  that  the  Gover- 
nor must  soecifically  designate  In  his  call 
or  proclamation  for  a special  session  the  'sub- 
ject' or  'matter'  that  is  to  be  considered  by 
the  legislature. 
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"...  the  Governor  may  in  his  recommendation 
spell  out  in  detail  his  ideas  and  proposals 
for  consideration  by  the  legislature  although 
the  legislature  is  not  bound  by  the  specific 
detail  so  spelled  out  by  the  Governor." 

It  is  our  view  that  House  Bill  No.  2,  as  enacted  by  the  75th 
General  Assembly  in  extra  session,  is  within  the  scope  of  the  Gover- 
nor’s proclamation  calling  for  "an  increase  in  the  interest  rate 
and  sale  price  permitted  by  law  on  the  bonds  of  municinalities  and 
other  subdivisions  and  districts  of  the  state."  House  Bill  No.  2 
does  deal  with  the  interest  rate  and  sale  price  allowable  on  bonds 
issued  by  municipalities  and  other  subdivisions  and  districts  of 
the  state.  It  is  true  that,  with  the  exception  of  industrial  devel- 
opment revenue  bonds,  the  bill  does  not  authorize  a flat  increase 
in  the  interest  rate  of  bonds  of  municipalities  and  other  subdivi- 
sions and  districts  of  the  state,  but  rather  provides  that  the  in- 
terest rate  on  such  bonds  can  be  raised  from  the  old  level  of  six 
percent  to  eight  percent  per  annum,  if  sold  at  public  sale  after 
giving  reasonable  notice  of  such  sale.  However,  this  is  a matter 
of  detail  only  and  well  within  the  legislature's  authority  to  legis- 
late upon  the  subject  of  the  Governor's  proclamation  or  message  in 
any  way  it  sees  fit.  Gee  State  ex  rel.  Bice  v.  Edwards,  24l  S.W. 
9^5,  943  (No.  en  banc  1922). 

In  your  second  question  you  asked  whether  House  Bill  Ho.  2 com- 
plies with  the  provisions  of  Article  III,  Section  23,  Missouri  Con- 
stitution of  19^5  v;hich  provides  in  pertinent  part: 

"No  bill  shall  contain  more  than  one  subject  which 
shall  be  clearly  expressed  in  its  title,  ..." 

House  Bill  Mo.  2 is  entitled  "An  Act  to  repeal  section  108.170,  RSjMo 
Supp.  1967 , relating  to  bonds  Issued  by  political  subdivisions  of 
this  state,  and  to  enact  in  lieu  thereof  one  new  section  relating 
to  the  same  subject,  within  an  emergency  clause." 

The  Missouri  Supreme  Court  has  ruled  in  the  case  of  State  v. 
Weindorf,  361  S.W. 2d  806,  309  (Mo.  19C?)  that: 

"Section  23,  Art.  Ill,  of  the  lp45  Constitution 
should  be  liberally  construed.  In  order  to  sat- 
isfy the  provision's  requirements  the  title  of 
a statute  needs  only  to  indicate  the  general 
contents  of  the  act,  and  if  the  contents  fairly 
relate  to  and  have  a natural  connection  with 
the  subject  expressed  in  the  title  they  are 
within  the  purview  of  the  title.  State  v.  King, 

Mo.,  303  S.W. 2d  930, 932 [1]." 
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It  is  our  view  that  the  title  of  House  Bill  No.  2 meets  the  above 
criteria  and  therefore  is  in  compliance  with  the  provisions  of 
Article  III,  Section  23.  The  title  clearly  indicates  the  general 
contents  of  the  act,  1 ♦ e ■ , bonds  issued  by  political  subdivisions 
of  this  state,  and  the  contents  of  the  act,  1 ,e . , interest  rates 
and  sale  prices  of  such  bonds,  clearly  bear  a natural  connection 
to  this  subject. 

Your  third  question  relates  to  Section  A of  House  Bill  No.  2, 
the  so-called  emergency  clause.  Said  section  provides: 

"Section  A.  Because  many  political  subdivisions 
of  this  state  have  found  it  extremely  difficult 
and,  in  many  cases,  impossible  to  sell  their 
bonds  at  six  percent  Interest  on  the  bond  mar- 
ket and  consequently  are  unable  to  build  or 
maintain  public  utilities  and  services  neces- 
sary to  the  health,  safety,  and  well-being  of 
their  citizens,  this  act  is  deemed  necessary  for 
the  immediate  protection  of  the  public  health, 
welfare,  peace  and  safety,  and  is  hereby  de- 
clared to  be  an  emergency  act  within  the  mean- 
ing of  the  constitution,  and  this  act  shall 
be  in  full  force  and  effect  upon  its  passage 
and  approval." 

The  validity  of  emergency  clauses  was  discussed  at  some  length  in 
Opinion  No.  171,  issued  April  23,  1963  to  M.  E.  Norris,  (copy  en- 
closed). In  that  opinion  we  concluded  that  ".  . .a  legislative 
declaration  of  emergency  does  not  render  an  act  immediately  effec- 
tive unless  it  is  'necessary  for  the  immediate  preserviatlon  of 
the  public  peace,  health  or  safety'  that  the  act  be  given  immediate 
effect;  ..."  Id.  at  cage  5.  This  is  the  test  by  which  an  emer- 
gency clause  must  be  measured.  See  also  Section  1.130(1),  RSMo  1959. 

In  determining  whether  or  not  House  Bill  No.  2 is  indeed  an 
"emergency"  measure  within  the  meaning  of  Article  III,  Section  29 
and  Article  III,  Section  52(a)  of  the  Missouri  Constitution  and 
Section  1.130(1),  RSMo  1959,  it  will  not  be  necessary  to  look  beyond 
the  case  of  State  ex  rel.  City  of  Charleston  v.  Holman,  355  S.W.2d 
9^6  (Mo.  en  banc  1^E2T~.  In  that  case,  the  legislature  had  undertaken 
to  implement  the  provisions  of  Sections  23(a)  and  27  of  Article  VI 
of  the  Missouri  Constitution.  The  bill  passed  by  the  legislature 
provided  the  proceedings  required  for  (1)  the  issuance  of  general 
obligation  bonds  for  a project  for  industrial  development  as  author- 
ized by  Section  23(a);  and  (2)  the  issuance  of  revenue  bonds  for 
such  a project  as  authorized  by  Section  27.  In  addition,  the  bill 
contained  the  following  emergency  clause: 
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"'Since  existing  laws  are  inadequate  to  permit 
municipalities  to  promote  their  industrial 
development,  and  since  industries  desiring  to 
locate  in  the  state  of  Missouri  will  not  wait 
for  an  extended  time  before  making  commitments 
for  new  locations,  and  since  municipalities 
within  the  state  of  Missouri  are  presently  at 
a disadvantage  in  competing  with  municipalities 
in  other  states  in  attracting  new  industries, 
the  peace,  health  and  safety  of  the  citizens 
of  the  state  of  Missouri  are  in  jeopardy  and 
an  emergency  exists  within  the  meaning  of  the 
constitution.  This  act,  therefore,  shall  be 
in  full  force  and  effect  immediately  upon  its 
passage  and  approval."'  Iji.  at  page  9^8 

Although  it  found  that  the  issuance  of  general  obligation  bonds  for 
industrial  development  would  no  doubt  contribute  to  the  public  wel- 
fare, and  indirectly  promote  the  public  Deace,  health,  and  safety, 
the  Supreme  Court  could  not  say  with  conviction  that  immediate  ef- 
fectiveness of  the  act  was  necessary  for  the  immediate  preservation 
of  the  public  peace,  health  or  safety  of  the  citizens  of  this  state 
and,  therefore,  held  that  no  emergency  existed  within  the  meaning  of 
Sections  29  and  52(a),  Article  III  of  the  Constitution.  See  State 
ex  rel . City  of  Charleston  v.  Holman,  supra  at  952. 

Likewise,  it  is  our  view  that  immediate  effectiveness  of  House 
Bill  No.  2 is  not  necessary  for  the  immediate  preservation  of  the 
public  peace,  health  and  safety,  but  rather  that  said  act  becomes 
effective  ninety  days  after  adjournment  of  the  First  Extra  Session. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that: 

(1)  House  Bill  No.  2,  as  passed  by  the  First  Extraordinary  Ses- 
sion of  the  75th  General  Assembly,  is  within  the  scope  of  the  Gover- 
nor's special  proclamation. 

(2)  House  Bill  No.  2 complies  with  the  provisions  of  Section 
23  of  Article  III  of  the  Constitution  which  require  that  no  bill 
shall  contain  more  than  one  subject  which  shall  be  clearly  expressed 
in  Its  title. 

(3)  The  emergency  clause  contained  in  Section  A of  House  Bill 
No.  2 is  invalid  In  that  such  clause  is  not  "necessary  for  the  im- 
mediate preservation  of  the  public  peace,  health  or  safety." 
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The  foregoing  opinion,  which  I hereby  aoprove,  was  prepared  by 
my  Assistant,  Richard  L.  Wieler. 


Yours  very  truly, 

%i.CLAXr 

JOHN  C.  DANFORTH 
Attorney  General 


Enclosures:  Op.  No.  360 

1-20-65,  Carnahan  & Belt 

Op.  No.  171 
4-23-63,  Morris 
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ELECTIONS:  (1)  The  duty  of  the  Secretary  of 

SECRETARY  OF  STATE:  State  with  respect  to  referendum 

REFERENDUM:  petitions  is  ministerial  rather  than 

INITIATIVE:  discretionary;  and  if  petitions  are 

PETITIONS:  presented  that  on  their  face  con- 

tain signatures  verified  as  provided 
for  in  Section  126.040,  RSMo  1959,  your  duty  is  only  to  determine 
whether  there  are  sufficient  signatures  from  the  prescribed  number 
of  congressional  districts. 

(2)  Circulators  of  initiative  and  referendum  petitions  must  personally 
witness  the  signing  of  all  names  that  they  verified  pursuant  to  Sec- 
tion 126.040,  RSMo  1959;  however,  there  may  be  more  than  one  circulator 
for  each  sheet  of  a petition.  The  Secretary  of  State  is  required  to 
file  all  petitions  that  appear,  prima  facie,  to  be  in  order.  The 
validity  of  petitions  which  the  Secretary  files  may  be  contested  ac- 
cording to  the  provisions  of  Section  126.050. 

(3)  Elections  called  by  referendum  are  to  be  held  at  the  general 
election  in  November  of  even  numbered  years  unless  the  legislature 
should  designate  another  date. 


OPINION  NO.  457 


October  24,  1969 

Honorable  James  C.  Kirkpatrick 
Secretary  of  State 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 


Dear  Mr.  Kirkpatrick: 

This  opinion  Is  Issued  in  response  to  your  request  for  an  of- 
ficial opinion  on  the  following  questions: 

"1.  What  is  the  responsibility  of  the  Secretary 
of  State  regarding  the  examination  of  signatures 
on  such  petitions?  Is  this  responsibility  simply 
mathematical,  or  does  it  encompass  any  determina- 
tion of  the  validity  of  signatures,  which  may  or 
may  not  ultimately  affect  the  total  number  of  names 
submitted  on  the  petition? 

"2.  Similar  questions  have  been  asked  of  this 
office  concerning  the  verification  of  the  refer- 
endum and  Initiative  petitions: 

a.  Must  the  circulator  of  such  petitions 
personally  witness  the  signing  of  all  the 
names  on  the  petitions? 
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b.  If  more  than  one  person  circulates  a 
given  petition,  must  each  circulator  com- 
plete a verficiation  affidavit? 

« * « * # 

d.  In  the  event  information  is  presented 
to  the  Secretary  of  State  that  such  affi- 
davits have  been  incorrectly  or  falsely 
made : 

(1.)  Is  the  Secretary  of  State  re- 
quired to  file  such  petitions? 

(2.)  If  such  petitions  must  be  filed, 
in  what  manner  may  the  validity  of  such 
petitions  be  tested? 

* « # * « 

"3.  Section  126.030  RSMo  (1959)  refers  to  refer- 
endums  being  submitted  at  the  'ensuing  election,1 
and  Section  126.070  states  that  the  measure  is 
to  be  voted  on  at  the  'coming  General  Election.' 

Furthermore,  Article  III,  Section  52  (b)  of  the 
Missouri  Constitution  states  in  part: 

'All  elections  on  measures  referred  to  the 
people  shall  be  had  at  the  General  State 
Elections  . . . ' 

"In  light  of  Attorney  General  Opinion  No.  121- 
1957,  would  a referendum  petition  submitted  on 
or  before  October  13,  1969,  be  submitted  to  the 
people  on  the  August,  1970,  Primary  Election, 
or  the  November,  1970,  General  Election  as  stated 
in  the  petition . " 

In  answer  to  the  first  question  it  is  the  opinion  of  this  office 
that  your  duty  with  respect  to  referendum  petitions  is  to  determine 
that  the  petitions  are  prima  facie  sufficient  to  meet  the  requirements 
of  Article  III,  Section  52(a)  of  the  Missouri  Constitution.  To  per- 
form this  duty  you  must  determine  that  the  petitions  are  signed  by 
five  percent  of  the  legal  voters  (to  be  computed  according  to  the 
provisions  of  Article  III,  Section  53  of  the  Constitution)  in  each 
of  at  least  two-thirds  of  the  congressional  districts  of  this  state. 

If  you  decide  that  the  petitions  are  in  order,  you  are  to  file  the 
same.  Of  assistance  in  determining  the  prima  facie  validity  of  each 
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petition  will  be  the  verification  forms  prepared  by  the  circulators 
of  the  petitions  as  provided  for  in  Section  126.040,  RSMo  1959.  That 
section  reads  as  follows: 

"Each  and  every  sheet  of  every  such  petition  con- 
taining signatures  shall  be  verified  in  substan- 
tially the  following  form  by  the  person  who  cir- 
culated said  sheet  of  said  petition,  by  his  or  her 
affidavit  thereon  and  as  part  thereof: 

State  of  Missouri,  ) 

) ss . 

County  of  . ) 

I,  , being  first  duly  sworn,  say  (here 

shall  be  legible  written  or  typewritten  the 
name  of  the  signers  of  the  sheet),  signed  this 
sheet  of  the  foregoing  petition,  and  each  of 
them  signed  his  name  thereto  in  my  presence;  I 
believe  that  each  has  stated  his  name,  post 
office  address  and  residence  cdrrectly,  and 
that  each  signer  is  a legal  voter  of  the  state 
of  Missouri  and  county  of  . 

(Signatures  and  post  office  address  of  affiant.) 

Subscribed  and  sworn  to  before  me  this  day 

of  , A.D.  19 . 

( Signature  and  title  of  officer  before 
whom  oath  is  made  and  his  post 
office  address.) 

"The  forms  herein  given  are  not  mandatory,  and 
if  substantially  followed  in  any  petition  it 
shall  be  sufficient,  disregarding  clerical  and 
merely  technical  errors." 

We  base  our  opinion  on  the  language  found  in  two  Missouri  cases. 
In  Kaesser  v.  Becker  the  court  stated: 

"The  law  presumes  right  conduct  rather  than  other- 
wise. It  presumes  that  men  will  not  deliberately 
commit  criminal  acts.  Applying  such  presumption 
concretely,  when  the  circulator  of  a referendum 
petition  makes  the  statutory  affidavit  thereto, 
the  law  accepts  as  true  the  statements  made  therein 
until  the  contrary  is  shown.  This  means  that  the 
genuineness  of  the  signatures  and  the  correctness 
of  the  addresses  given  and  that  the  signers  are 
legal  voters  are  sufficiently  shown  by  such  affi- 
davit to  require  the  secretary  of  state  to  accept 
and  file  the  petition,  . . ."  295  Mo.  932,  2*13 
S.W.  3^6,  350  (en  banc  1922) 
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In  State  ex  rel.  Kemper  v.  Carter  the  Supreme  Court  held: 

"We  are  not  saying  that  the  Secretary  of  State 
must  file  a referendum  petition  upon  which  either 
there  is  not  enough  congressional  districts  re- 
presented by  the  signers  thereon,  or  not  enough 
signers  from  such  or  any  of  such  districts.  But, 
where  prima  facie  all  of  these  facts  appear,  he 
must  file  the  petition  as  presented  to  him,  and 
leave  to  the  courts  the  determination  of  ques- 
tions of  latent  fraud,  forgery,  and  hermetic 
illegality,  for  which  determination  our  statutes, 
it  would  seem,  have  provided  full  and  ample 
machinery  for  every  condition  and  contingency, 
and  for  the  protection  and  safeguarding  of  both 
protagonists  and  antagonists  of  the  act  sought 
to  be  referred.  . . 257  Mo.  52,  165  S.W.~773, 

781  (191*1) 

We  find,  therefore,  that  the  holdings  of  the  Supreme  Court  of 
Missouri  indicate  that  your  duty  with  respect  to  referendum  petitions 
is  ministerial  rather  than  discretionary;  and  if  petitions  are  pre- 
sented that  on  their  face  contain  signatures  verified  as  provided  for 
in  Section  126.0*10,  RSMo  1959,  your  duty  is  only  to  determine  whether 
there  are  sufficient  signatures  from  the  prescribed  number  of  congres 
sional  districts.  If  you  so  find  you  are  to  file  the  petitions,  re- 
quest a ballot  title  from  this  office  (Section  126.060,  RSMo  1959) 
and  certify  that  title  to  county  clerks  at  the  same  time  you  furnish 
names  of  candidates  for  3tate  and  county  office  for  the  next  general 
election  (Section  126.070,  RSMo  1959). 

In  answer  to  your  second  question,  it  is  the  opinion  of  this 
office  that  the  circulator  of  each  sheet  of  a petition  is  required 
by  Section  126.0*10,  RSMo  1959,  personally  to  witness  the  signing  of 
all  names  on  each  sheet  that  he  verifies.  Since  that  statute,  by  its 
express  terms,  requires  only  substantial  compliance  we  see  no  prohi- 
bition against  more  than  one  person  circulating  a sheet  of  a petition 
In  that  case  each  circulator  should  verify  the  sheet  of  the  petition 
as  to  the  signatures  of  those  persons  who  signed  in  his  presence.  We 
deem  a sheet  of  a petition  containing  the  verification  of  several  cir 
culators  in  substantial  compliance  with  Section  126.0*40,  RSMo  1959. 

In  the  event  information  is  presented  to  you  alleging  that  af- 
fidavits have  been  Incorrectly  or  falsely  made  you  have  no  authority 
to  reject  such  affidavits  or  the  petitions  on  which  they  are  placed 
if  the  affidavits  appear  on  their  face  to  substantially  comply  with 
provisions  of  Section  126.0*40,  RSMo  1959  (see  quoted  language  from 
Kaesser  v.  Becker  and  State  e£  rel.  Kemper  v.  Carter,  supra) ♦ 
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The  validity  of  any  petition  accepted  and  filed  by  you,  may  be 
contested  after  filing  by  injunction  in  accordance  with  the  provisions 
of  Section  126.050,  RSMo  1959.  That  section  reads  in  part  as  follows: 

",  . .On  showing  that  any  petition  filed  is  not 
legally  sufficient,  the  court  may  enjoin  the 
secretary  of  state  and  all  other  officers  from 
certifying  or  printing  on  the  official  ballot 
for  the  ensuing  election  the  ballot  title  and 
numbers  of  such  measure.  All  such  suits  shall 
be  advanced  on  the  court  docket  and  heard  and 
decided  by  the  court  as  quickly  as  possible. 

Either  party  may  appeal  to  the  supreme  court 
within  ten  days  after  a decision  is  rendered. 

The  circuit  court  of  Cole  County  shall  have 
Jurisdiction  in  all  such  cases." 

In  answer  to  the  third  question,  we  are  of  the  opinion  that  the 
provision  of  Article  III,  Section  52(b)  stating: 

"...  All  elections  on  measures  referred  to 
the  people  shall  be  had  at  the  general  state 
elections,  except  when  the  general  assembly 
shall  order  a special  election.  ..." 

refers  to  the  elections  held  pursuant  to  Article  VIII,  Section  1 
which  provides: 

"The  general  election  shall  be  held  on  the 
Tuesday  next  following  the  first  Monday  in 
November  on  each  even  year,  unless  a different 
day  is  fixed  by  law,  two-thirds  of  all  members 
of  each  house  assenting." 

Therefore,  if  petitions  referring  a matter  to  the  people  were  filed 
on  or  before  October  13,  1969,  the  election  should  be  held  on  Novem- 
ber 3,  1970,  unless  the  General  Assembly  should  fix  a different  date 
for  the  general  election  or  order  a special  election. 

We  observe  that  an  opinion  of  this  office  (Opinion  No.  121, 
3-6-67,  Rothman)  referred  to  in  your  opinion  request  held  that  the 
term,  any  general  election,  used  in  Article  V,  Section  29(b)  of  the 
Constitution  allowed  the  legislature  to  designate  the  August  primary 
as  the  day  for  submission  of  a proposition  concerning  the  Non-Partisan 
Court  Plan  to  the  voters  of  St.  Louis  County.  We  do  not  believe 
that  the  ruling  in  such  opinion  has  any  bearing  on  the  present  ques- 
tion for  the  question  asked  in  that  opinion  required  an  interpreta- 
tion of  the  words  "any  general  election"  as  used  in  Article  V,  Section 
29(b)  of  the  Constitution,  while  the  question  you  ask  depends  on  the 
interpretation  of  the  words  "the  general  state  elections." 
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We  see  no  way  to  interpret  the  words  "the  general  state  elections" 
as  used  in  Article  III,  Section  52(b)  to  refer  to  any  elections  ex- 
cept elections  held  pursuant  to  Article  VIII,  Section  1;  for  if  Article 
VIII,  Section  1 is  inapplicable  with  respect  to  Article  III,  Section 
52(b),  it  would  likewise  be  inapplicable  in  other  instances  where  the 
Constitution  requires  an  election  to  be  held  at  the  general  election. 

CONCLUSION 


It  Is  therefore  the  opinion  of  this  office  that: 

(1)  The  duty  of  the  Secretary  of  State  with  respect  to  referen- 
dum petitions  is  ministerial  rather  than  discretionary;  and  if 
petitions  are  presented  that  on  their  face  contain  signatures  veri- 
fied as  provided  for  in  Section  126.040,  RSMo  1959,  your  duty  Is 
only  to  determine  whether  there  are  sufficient  signatures  from  the 
prescribed  number  of  congressional  districts. 

(2)  Circulators  of  initiative  and  referendum  petitions  must 
personally  witness  the  signing  of  all  names  that  they  verified  pur- 
suant to  Section  126.040,  RSMo  1959;  however,  there  may  be  more  than 
one  circulator  for  each  sheet  of  a petition.  The  Secretary  of  State  is 
required  to  file  all  petitions  that  aopear,  prima  facie,  to  be  in 
order.  The  validity  of  petitions  which  the  Secretary  files  may  be 
contested  according  to  the  provisions  of  Section  126.050. 

(3)  Elections  called  by  referendum  are  to  be  held  at  the  general 
election  in  November  of  even  numbered  years  unless  the  legislature 
should  designate  another  date. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  Assistant,  Charles  A.  Blackmar. 

Yours  very  truly, 

^ uL. 

J?)HN  C.  DANPORTH 

Attorney  General 
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Answer  by  letter-V/ood 


October  27,  1969 


OPINION  LETTER  NO.  462 


Honorable  A.  J.  Seler 
Prosecuting  Attorney 
Cape  Girardeau  County  Court  House 
Cape  Girardeau,  Missouri 

Dear  Mr.  Seler: 


FILED 


You  have  asked  for  my  opinion  if  the  Cape  Girardeau  County 
Coroner  is  entitled  to  mileage  under  Section  58.090,  RSMo,  for 
necessary  use  of  his  automobile  in  line  of  duty. 

I am  enclosing  two  earlier  opinions  of  this  office  ruling 
that  a second  class  county  collector  and  a second  class  county 
assessor  may  be  reimbursed  by  the  county  court  for  travel  expenses 
actually  and  necessarily  incurred  in  the  performance  of  their  of- 
ficial duties. 

I believe  that  the  rationale  and  result  of  these  opinions 
should  apply  to  a second  class  county  coroner. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosures:  Op.  No.  283 

9.IO-63,  Hollingsworth 

Op.  No.  29 
3-11-64,  Burrell 


Person  charged  with  receiving 
stolen  property  may  be  prose- 
cuted in  any  county  in  which 
he  is  shown  to  have  been  in 
possession  of  the  property. 


OPINION  NO.  463 

October  30,  1969 


Honorable  C.  M.  Bassman 
State  Representative 
House  District  106 
9th  & Gutenberg 
Hermann,  Missouri  65041 

Dear  Mr.  Bassman: 

This  official  opinion  is  issued  pursuant  to  your  request  of 
October  11,  1969*  which  you  ask  the  opinion  of  this  office  with 
regard  to  a fact  situation  substantially  as  follows: 

Property  is  stolen  in  County  A,  delivered  to  the 
defendant  in  County  B,  and  then  transported  by 
the  defendant  into  County  C,  where  he  sells  it. 

You  ask  whether  defendant  may  be  prosecuted  in  County  C on 
charges  of  receiving  stolen  property  in  violation  of  Section 
560.270,  RSMo  1959*  This  section  provides  the  same  penalties  for 
receiving  stolen  property  as  are  prescribed  for  stealing. 

Section  541. 060,  RSMo  1959,  provides  in  part  as  follows: 

"When  any  person  shall  be  liable  to  prosecution 
as  the  receiver  of  any  personal  property  that  shall 
have  been  feloniously  stolen,  taken  or  embezzled, 
he  may  be  indicted,  tried  and  convicted  in  any 
county  where  he  received  or  had  such  property,  not- 
withstanding such  theft  or  embezzlement  was  com- 
mitted in  another  county."  (Emphasis  supplied) 

Section  541.070,  RSMo  1959 > provides  for  the  prosecution  of 
the  alleged  thief  rather  than  of  the  receiver,  and  permits  such 
prosecution  ".  . .in  the  county  into  which  such  stolen  property 
was  brought  ..."  This  section  is  of  assistance  in  construing 
Section  541.060,  even  though  it  is  not  directly  in  point  in  a 
"receiving"  case. 


CRIMINAL  LAW: 
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We  find  no  judicial  construction  of  Section  541. 060,  but 
Section  541.070  has  been  construed  in  several  cases.  In  State  v. 
Smith,  66  Mo.  6l  (1877),  it  is  said  that  each  asportation  of 
stolen  property  into  another  county  is  a separate  offense  for 
venue  purposes.  In  State  v.  Crow,  337  Mo.  397,  84  S.W.2d  926  (1935 )> 
the  court  said  that  a defendant  charged  with  stealing  personal  pro- 
perty could  be  tried  in  any  county  into  which  he  has  brought  the 
property,  and  that  this  includes  a county  which  he  simply  passes 
through  on  his  way  to  a destination  beyond. 

The  evident  purpose  of  the  venue  provisions  of  Section  541.070 
is  to  facilitate  the  prosecution  of  persons  charged  with  stealing, 
without  the  need  for  aborting  prosecutions  if  it  is  shown  that  the 
actual  theft  occurred  in  another  county. 

We  consider  that  Section  541. 060  has  a similar  purpose.  In 
this  connection  the  words,  "or  had"  are  of  particular  significance. 
These  words  can  logically  be  construed  as  meaning  that  one  charged 
with  receiving  stolen  property  may  be  charged  and  tried  in  the 
county  in  which  he  receives  the  property,  or  in  any  other  county 
into  which  he  is  shown  to  have  been  in  possession  of  the  property. 
Words  of  a statute  are  presumed  to  serve  some  purpose,  and  a con- 
struction which  would  render  them  meaningless  is  avoided  if  pos- 
sible. The  words,  "or  had"  necessarily  refer  to  some  county  other 
than  the  county  in  which  the  property  is  received.  Otherwise, 
they  would  be  without  meaning  or  significance.  The  meaning  we 
suggest  is  a reasonable  one  and  would  be  in  accordance  with  the 
purpose  of  the  venue  statutes  for  stealing  cases  as  discussed 
above . 

If  a person  receives  stolen  goods  in  one  county  and  takes  them 
into  another  county  where  he  sells  them,  then,  he  may  be  tried 
and  convicted  in  the  latter  county. 

Section  54l.033>  RSMo  Supp.  1967,  is  a general  venue  statute 
for  criminal  offenses,  actually  representing  an  extension  of  the 
general  venue  provisions  of  Section  541.030,  RSMo  1959.  Both 
of  these  statutes  by  their  terms  apply  "...  except  as  may  be 
otherwise  provided  by  law."  The  provisions  of  Section  541. 060, 
relate  specifically  to  the  offense  of  receiving  stolen  property, 
and  these  specific  provisions  prevail  over  the  general  provisions 
of  Section  541.030  and  541.033*  There  is  no  reason  to  think  that 
the  legislature  in  enacting  the  latter  section  in  1965  had  any 
purpose  of  repealing  Section  541. 060.  The  language  of  541.033 
shows  expressly  that  there  was  no  such  intention. 
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CONCLUSION 

It  is  the  opinion  of  this  office  that  an  individual  who  al- 
legedly receives  stolen  property  in  one  county  and  takes  it  into 
another  county  where  he  sells  it,  may  be  prosecuted  in  either  of 
these  counties. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Special  Assistant,  Charles  B.  Blackmar. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 
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October  27,  1969 


OPINION  LETTER  NO.  465 
(Answered  by  letter-Nowotny ) 

Mr.  Dames  E.  Schaffner 
Acting  director  of  Revenue 
Department  of  Revenue 
Jefferson  Euilding 
Jefferson  City,  Missouri  C$101 

Dear  Mr .Schaf fner : 


This  is  in  answer  to  your  request  for  an  official  opinion  of 
this  office  concerning  the  question  whether  chauffeurs'  licenses 
are  required  when  mechanics  employed  by  a business  firm  which 
operates  a fleet  of  trucks,  drive  trucks  to  the  point  where  a 
vehicle  of  a company  has  broken  down  in  order  to  repair  such  vehicle. 
You  h8ve  stated  that  the  mechanic  is  required  to  go  to  the  point  of 
breakdov.n  "on  some  occasions"  and  that  out  of  approximately  thirty 
mechanics  'there  is  no  one  mechanic  who  will  normally  perform  this 
work  and  the  job  will  be  assigned  to  whomever  is  readily  available." 

Section  3n2.020,  RSMo  Cupp.  1967 , requires  a chauffeur  of  any 
vehicle  to  have  u valid  chauffeur's  license. 

Chauffeur  is  defined  in  Section  332.013(1),  RSMo  Cupp.  1967, 
as  follows : 

"(1)  'Chauffeur',  an  operator  v;ho  operates 
a motor  vehicle  in  the  transportation  of 
persons  or  property,  ana  who  receives  com- 
pensation for  such  service  in  wages,  salary, 
commission  or  fare;  or  who  as  owner  or  em- 
ployee operates  a motor  /ehicle  carrying 
passengers  or  property  for  hire;  or  ^ho 
regularly  operates  a commercial  motor  vehi- 
cle of  another  person  in  the  course  of,  or 
as  an  incident  to  his  employment,  but  whose 
principal  occupation  is  not  the  operating  of 
such  motor  vehicle; 

Commercial  motor  vehicle  is  defined  in  Section  302.010(3),  RSMo 
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bupp.  1 967,  ad  follows: 

"(3)  'Commercial  motor  vehicle',  a motor 
vehicle  designed  or  regularly  used  for 
carrying  freight  and  merchandise , or  more 
than  eight  passengers;" 

Enclosed  is  a copy  of  Attorney  General  Opinion  No.  227,  dated 
August  19^ , issued  to  the  Honorable  Bill  D.  Burlieon,  which 
held  that  a sheet  metal  worker  i?-  not  required  to  have  a chauff eur ' s 
license  to  operate  his  employer's  trucks  if  the  trips  are  so  oc- 
casional and  Infrequent  that  they  are  not  part  of  the  employee's 
duties . 

It  is  our  opinion  tnat  Opinion  No.  22 J applies  here  and  there- 
fore the  mechanics  involved  do  not  have  to  obtain  chauffeurs' 
licenses . 


Verj  truly  yours. 


ends . 


JOHN  C.  n AN  FORTH 
Attorney  General 


ARCHITECTS: 


1.  Section  327.030  and  Section 
327.271,  RSMo  1959,  which  authorized 
the  predecessor  of  the  Missouri  State  board  for  Architects,  Profes- 
sional Engineers  and  Land  Surveyors  to  issue  special  permits  to 
architects  and  to  collect  fees  when  such  permits  were  renewea,  were 
repealed  when  Senate  Bill  117  of  the  75th  General  Assembly  became 
law  on  October  13,  1969,  and  2.  Senate  Bill  117  does  not  authorize 
the  Missouri  Board  for  Architects,  Professional  Engineers  and  Land 
Surveyors  to  renew,  or  collect  renewal  fees  for  the  renewal,  of  spe- 
cial permits  issued  before  Sections  327-030  and  327.271  were  repealed. 

OPINION  NO.  466 


December  l6,  1969 


Mrs.  Olean  Barton,  Secretary-Treasurer 
Missouri  Board  for  Architects, 

Professional  Engineers  and  Land  Surveyors 
Post  Office  Box  184 
Jefferson  City,  Missouri  65101 

Dear  Mrs.  Barton: 

Your  request  for  an  official  opinion  from  this  office  reads 
as  follows : 

"Chapter  327,  RSMo  1959,  authorized  this  Board 
to  issue  special  permits  for  a single  project 
and  also  authorized  their  renewal  annually  on 
payment  of  a $10.00  renewal  fee. 

"It  often  happens  that  a project  cannot  be  com- 
pleted in  one  year  and  the  architect  or  profes- 
sional engineer  requests  renewal  of  his  permit 
for  another  year. 

'Senate  Bill  117,  passed  by  the  75th  General 
Assembly,  effective  on  October  13,  1969,  elimi- 
nated special  permits  and  made  no  provision 
for  collection  of  a renewal  fee  for  those  per- 
mits previously  issued  under  the  provisions  of 
Chanter  327,  RSMo  1959. 

'Please  advise  if  this  Board  is  authorized  to 
collect  renewal  fees  on  and  after  October  13, 

1969,  on  special  permits  issuea  previous  to 
that  date." 

The  special  permits  to  which  you  refer  were  authorized  and  is- 
sued pursuant  to  paragraph  5 of  Section  327.030,  RSMo  1959,  whic.i 
reads  as  follows: 
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“In  lieu  of  registration  under  any  provision 
of  this  subsection,  any  registered  architect, 
shown  by  the  official  certificate  of  another 
state  board  to  have  been  in  good  standing  on  its 
records  as  a registered  architect  continuously 
during  a period  of  at  least  five  years  next 
preceding  the  aate  of  such  certificate,  and 
actively  engaged  in  the  practice  of  architecture 
during  said  period,  may  on  payment  of  the  fee 
required  by  law,  secure  a special  permit  for 
any  single  employment  or  project  in  this  state, 
described  in  his  request  for  such  permit.  Such 
special  permit  shall  be  renewable  from  year  to 
year  through  the  course  of  such  single  employ- 
ment or  project,  on  payment  of  the  fee  required 
by  law  for  such  renewal." 

The  collection  of  renewal  fees  was  authorized  and  provided  for 
in  Section  327.271,  RSMo  1959,  as  follows: 

''For  the  official  service  of  the  board  there 
shall  be  paid  to  the  collector  of  revenue,  in 
advance,  fees  as  follows: 

# # * # 

"(12)  For  temporary  permit,  twenty-five  dol- 
lars; for  annual  renewal  thereof,  ten  dollars;" 

Section  1 of  Senate  Bill  117,  75th  General  Assembly,  begins 
with  the  words  "Chapters  327  and  3^4,  RSMo,  are  repealed  ..." 

Thus  both  of  these  sections  from  Chapter  327  were  repealed  by  Senate 
Bill  117.  Accordingly,  after  Senate  Bill  117  became  effective  on 
October  13,  1969,  there  could  be  no  authorization  for  the  issuance 
or  renewal  of  special  permits  under  Section  327-030(5),  or  the  col- 
lection of  renewal  fees  under  Section  327.271(12)  unless  it  could 
be  held  that  the  recent  action  of  the  legislature  failed  to  remove 
all  effect  of  these  sections  or  that  while  the  sections  were  in 
existence,  those  qualified  thereunder  acquired  rights  of  which  they 
could  not  be  divested  by  subsequent  legislative  action. 

In  City  of  St.  Louis  v.  Kellman,  139  S.W.  443,  4^5  (Mo.  1911) 
the  court  said: 

"[2]  Attending  to  that  term,  what  does  the  word 
’repeal'  mean,  when  used  by  lawmaker  or  judge? 

'Repeal'  is  defined  as  the  abrogation  or  an- 
nulling of  a previously  existing  law  by  the 
enactment  of  a subsequent  statute,  which  either 
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declares  that  the  former  law  shall  be  revoked 
and  abrogated,  or  which  contains  provisions  so 
contrary  to  or  irreconcilable  with  those  of  the 
earlier  law  that  only  one  of  the  two  can  stand 
in  force;  the  latter  is  the  'implied'  repeal 
heretofore  mentioned;  the  former,  the  'express' 
repeal.  Black,  L.  Diet.  tit.  'Repeal.'  Bouvier 
defines  it  to  be:  'The  abrogation  or  destruc- 
tion if  a law  by  a legislative  act.'  Bouv.  L. 

Diet.  tit.  'Repeal.'  (Note  the  word  'destruc- 
tion.') Webster  defines  it:  'To  recall;  to 
rescind  or  abrogate  by  authority,  to  revoke.' 

He  gives  among  its  synonyms  'annul,'  'cancel,' 

'reverse,'  'abolish.'  He  defines  the  noun  're- 
peal' as  meaning  'revocation';  'rescission'; 

'abrogation.'  Abrogate,  in  turn  means  to  annul 
by  an  authoritative  act;  to  abolish  by  the  au- 
thority of  the  maker;  to  repeal.  Other  instruc- 
tive shades  of  meaning  come  out  in  accredited 
definitions  of  the  several  synonyms,  but  the 
foregoing  are  enough  for  our  purpose.  ..." 

This  case  was  followed  by  the  Supreme  Court  in  State  ex  inf. 
Crain  ex  rel.  Peebles  v.  Moore,  99  S.W.2d  17,  19  (Mo.  en  banc  1936) 
where  the  court  said: 

"...  The  repeal  of  a law  means  its  complete 
abrogation  by  the  enactment  of  a subsequent 
statute.  ..." 

In  view  of  these  decisions,  it  is  apparent  that  Senate  Eill 
117  effected  an  "express  repeal"  of  Sections  327.030  and  327.271, 

RSMo  1959,  thereby  completely  eliminating  them  from  legal  existence. 

It  is  well  settled  that  a right  cannot  be  regarded  as  vested 
unless  it  amounts  to  something  more  than  the  mere  expectation  of 
the  continuance  of  existing  law.  In  Curators  of  Central  College 
v.  Rose,  182  S.W.2d  1^5,  1^8  (Mo.  19^^)  the  court  said: 

".  . .No  person  has  a vested  right  in  any 
general  rule  of  law  or  policy  of  legislation 
entitling  him  to  insist  that  it  shall  remain 
unchanged  for  his  benefit  (citing  case).  ’Nei- 
ther corporations  nor  citizens  of  a state  have 
any  vested  right  in  its  statutes.'  ..." 

The  General  Assembly  in  exercising  its  police  power  has  enacted 
Senate  Bill  117  to  prescribe  qualifications  for  the  right  to  practice 
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architecture  in  Missouri.  No  person  may  acquire  a vested  right  to 
practice,  without  a license,  a profession  controlled  by  the  police 
power  of  the  state. 

The  case  of  State  v.  Davis,  92  S.W.  484,  489  (Mo.  1906)  grew 
out  of  a conviction  of  the  defendant  for  practicing  medicine  without 
a license.  One  of  the  defenses  advanced  therein  was  that  the  de- 
fendant had  engaged  in  the  practice  of  medicine  in  Missouri  almost 
fifty  years  prior  to  the  enactment  of  the  statute  under  which  he 
was  being  prosecuted  and  that  he  had  thereby  secured  the  right  to 
practice  without  obtaining  a license.  The  court  held  with  respect 
to  this  contention,  l.c.  489: 

".  . . It  is  apparent  that  the  General  Assembly 
of  Missouri,  in  the  enactment  of  the  provisions 
of  law  regulating  the  practice  of  medicine  and 
surgery  in  tnis  state,  intended  to  fix  a stan- 
dard as  to  fitness,  skill,  and  qualification 
which  would  authorize  the  practice  of  that  pro- 
fession. This  law  does  not  undertake  to  deprive 
any  person  of  a vested  right,  for  there  can  be 
no  such  thing  as  a vested  right  in  the  practice 
of  medicine.  It  does  not  undertake  to  suppress 
or  prohibit  the  practice  of  medicine  or  surgery, 
nor  to  prohibit  any  particular  person  from  prac- 
ticing as  a physician  or  surgeon,  but  it  simply 
undertakes  to  require  the  necessary  and  essen- 
tial qualifications  for  that  purpose.  The  cor- 
rectness of  the  conclusions  as  herein  Indicated 
are  fully  supported  by  the  well-considered  cases 
of  this  country  (citing  cases).  We  see  no  neces- 
sity for  pursuing  this  subject  further.  It  is 
clearly  manifest  that  the  defendant  had  no  vested 
right  to  practice  medicine  in  this  state  by  vir- 
tue of  his  former  practice  here  in  1857.  Upon 
returning  to  this  state  to  practice  his  profession, 
his  qualifications,  fitness,  and  skill  to  do  so 
must  be  judged  by  the  law  in  force  at  the  time 
he  so  returns,  and  before  he  will  be  authorized 
to  engage  in  the  practice  of  his  profession  and 
reap  the  rewards  from  such  practice,  there  is 
no  reason  why  he  should  not  comply  with  the  con- 
ditions imposed  upon  him  by  the  law  in  force  at 
the  time  he  so  undertakes  to  engage  in  the 
practice . " 

The  Davis  case  was  followed  by  the  Supreme  Court  in  State  ex 
rel.  Collet  v.  Errington,  317  S.W. 2d  326,  330  (Mo.  1958)  in  which 
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the  court  ruled  that  a person  had  no  natural  right  to  engage  In  the 
practice  of  naturopathy  without  benefit  of  a license  to  practice 
medicine . 

Persons  who  contract  concerning  matters  which  may  be  regulated 
by  virtue  of  the  police  power  of  government  necessarily  enter  into 
their  engagement  subject  to  the  possible  exercise  of  that  power, 
although  it  may  be  latent  at  the  time  the  agreement  was  made.  11 
Am.Jur.,  Section  26^,  Page  1000. 

Section  327.381  of  Senate  Bill  117  provides: 

"The  board  may  in  its  discretion  issue  a certi- 
ficate of  registration  to  any  architect  . . . 
who  has  been  registered  in  another  state,  . . . 
provided  tnat  the  board  is  satisfied  . . . that 
his  qualifications  for  registration  are  at  least 
equivalent  to  the  requirements  for  initial  regis- 
tration in  Missouri  ..." 

Thus,  it  clearly  was  not  contemplated  by  the  General  Assembly 
wnen  it  passed  Senate  Bill  117  that  there  should  be  two  groups  of 
recognized  architects  in  this  state,  or  that  part  should  be  issued 
certificates  of  registration  and  part  should  be  issued  special  permits. 

CONCLUSION 


Therefore  it  is  the  opinion  of  this  office  that: 

1.  Section  327. 030  and  Section  327.271,  RSMo  1959,  which  au- 
thorized the  predecessor  of  the  Missouri  Board  for  Architects,  Pro- 
fessional Engineers  and  Lana  Surveyors  to  issue  special  permits  to 
architects  and  to  collect  fees  when  such  permits  were  renewed,  were 
repealed  when  Senate  Bill  117  of  the  75th  General  Assembly  became 
law  on  October  13,  1969?  and 

2.  Senate  Bill  117  does  not  authorize  the  Missouri  Board  for 
Architects,  Professional  Engineers  and  Land  Surveyors  to  renew  or 
collect  renewal  fees  for  the  renewal,  of  special  permits  issued  be- 
fore Sections  327-030  and  327-271  were  repealed. 

The  foregoing  opinion,  wnicn  I hereby  approve,  was  preparea 
by  my  Assistant,  L.  J.  Gardner. 


Yours  very  truly, 


t 


JOHN  C.  DAN FORTH 
Attorney  General 
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TAXATION  (INHERITANCE  TAX):  When  a testator  leaves  realty  to 

a husband  and  wife  subject  to  a 
life  interest  in  two  individuals  and  the  will  provides  that  the 
grantees  of  the  life  interest  must  pay  rent  in  a specified  sura  to 
the  remainder  interest,  under  Section  145.200,  RSMo  1959,  the  value 
of  the  life  interest  is  reduced  by  the  rent  payments  and  the  value 
of  the  remainder  is  increased  by  the  same  amount. 


November  4,  1969 


OPINION  NO.  467 


Mr.  James  E,  Schaffner, 

Acting  Director  of  Revenue 
Department  of  Revenue 
Jefferson  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Schaffner: 

This  is  in  reply  to  your  request  for  an  official  opinion  of 
this  office  concerning  the  Missouri  inheritance  tax  that  should  be 
assessed  in  a case  when  property  was  left  to  a husband  and  wife 
subject  to  a life  interest  in  two  individuals,  the  will  providing 
that  the  individuals  who  were  left  a life  estate  would  pay  rent  in 
a specified  sum  to  the  husband  and  wife. 

Section  145.020,  RSMo  1959*  imposes  a tax  upon  the  transfer 
of  any  property,  real,  personal,  or  mixed,  or  any  interest  therein 
or  income  therefrom  in  trust  or  otherwise,  to  certain  persons  upon 
the  death  of  the  donor  in  certain  enumerated  cases. 

In  this  case  realty  was  devised  to  one  couple,  with  a life 
interest  in  another  couple,  and,  thus,  tax  is  due  under  Section 
145.020.  In  question  is  the  value  of  the  two  gifts  for  determin- 
ing the  inheritance  tax  in  view  of  the  fact  that  the  will  requires 
that  the  grantees  of  the  life  estate  pay  rent  to  the  remaindermen. 

Section  145*200,  RSMo  1959*  provides  for  the  valuation  of 
life  estates  and  reads  in  part  as  follows: 

"When  any  property,  interest  therein  or 
income  therefrom  belonging  to  any  estate 
in  course  of  administration,  shall  pass  or 
be  limited  for  the  life  of  another  or  for 
a term  of  years,  or  to  terminate  on  expira- 
tion of  a certain  period,  the  value  of 
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property  at  the  date  of  death  so  passing 
shall  be  determined  by  appraisal  for  the 
purpose  of  taxes  under  this  chapter  im- 
mediately after  the  death  of  the  decedent 
and  the  value  of  said  life  estate,  term  of 
years  or  period  of  limitation,  shall  be 
valued  according  to  mortality  tables,  using 
the  interest  rate  or  income  rate  of  five  per 
cent,  and  the  value  of  the  remainder  in  said 
property  so  limited  shall  be  ascertained  by 
deducting  the  value  of  the  life  estate,  term 
of  years  or  period  of  limitation  from  the 
clear  market  value  of  the  property  so 
limited  * * * 

You  have  stated  to  us  that  the  real  estate  is  valued  at 
$4,500  and  that  using  the  formula  provided  for  in  Section  145.200, 
the  value  of  the  life  estate  is  $1,406.48.  Normally,  then,  the 
tenants  with  a life  interest  would  pay  a tax  based  on  the  value 
of  $1,406.48  and  the  remaindermen  would  pay  a tax  based  on  the 
value  of  $3 >093 *52.  However,  since  the  tenants  with  a life  in- 
terest must  pay  $35  per  month  rent,  does  this  reduce  the  value  of 
the  life  estate?  Also,  what  is  the  effect  on  the  value  of  the  re- 
mainder? 

The  Missouri  inheritance  tax  is  a tax  on  the  right  to  receive 
or  take  property  and  not  on  the  right  to  transfer  property  after 
death,  and  hence  the  incidence  of  the  tax  falls  on  the  recipient 
of  the  property  and  the  amount  of  the  tax  is  determined  by  the  net 
value  of  the  property  received  by  the  beneficiary.  In  re  McKinney's 
Estate,  351  Mo. 718,  173  S.W.2d  898,900-901. 

Since  the  tenants  given  a life  interest  must  pay  rent  for  the 
realty,  it  is  our  opinion  that  the  net  value  of  the  life  estate  is 
determined  by  deducting  such  rent  payments.  See  In  re  Hart's  Es- 
tate, 3 Ohio  App.2d  129,  209  N.E.2d  636;  and  Hagy  v.  Kelly,  135 
N.J.Eq.436,  39  A. 2d  386. 

This  being  the  case  the  value  of  the  remainder  interest  is 
then  increased  by  the  same  amount  since  the  statute  directs  that 
the  value  of  the  remainder  interest  is  determined  by  deducting  the 
value  of  the  life  estate. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  when  a testator  leaves 
realty  to  a husband  and  wife  subject  to  a life  interest  in  two 
individuals  and  the  will  provides  that  the  grantees  of  the  life  in- 
terest must  pay  rent  in  a specified  sum  to  the  remainder  interest, 
that  under  Section  145.200,  RSMo  1959*  the  value  of  the  life  in- 
terest is  reduced  by  the  rent  payments  and  the  value  of  the  re- 
mainder is  increased  by  the  same  amount. 
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The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant  Walter  W.  Nowotny,  Jr. 


Very  truly  yours 


JOHN  C.  DANFORTH 
Attorney  General 
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Answer  by  letter-Craft 


December  19,  19^9 


OPINION  LETTER  NO.  469 


Honorable  Robert  H.  Branom 
State  Representative,  District  35 
7701  Forsyth,  Room  574 
Clayton,  Missouri  63105 

Honorable  Kenneth  J.  Rothman 
State  Representative,  District  36 
130  South  Bemiston  Avenue 
Clayton,  Missouri  63105 

Dear  Representatives  Branom  and  Rothman: 

In  your  recent  letter  you  asked  the  following  question  with 
regard  to  House  Bill  No.  169  which  was  adopted  by  the  75th  General 
Assembly : 
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"The  question  is:  Can  a Sheriff  and  Constable 
charge  mileage  in  addition  to  the  $5 .00  charge 
on  an  original  summons  or  writ?" 

House  Bill  No.  169  adopted  by  the  75th  General  Assembly  pro- 
vides : 


"Section  1.  Chapter  57,  RSMo,  is  amended  by 
inserting  therein  a new  section  to  be  known 
as  Section  57.286,  to  read  as  follows: 

"57.286.  In  all  class  one  counties  having  a 
charter  form  of  government  the  fees  to  be 
charged  for  the  services  of  the  sheriff  shall 
be  as  follows : 

"For  summoning  a standing  Jury,  for 
each  Juror  summoned $ .50 
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" R>r  serving  every  summons  or  origi- 
nal writ  and  returning  the  same  for 
the  first  defendant 5.00 

'’For  serving  every  summons  or  origi- 
nal writ  and  returning  the  same  for 
each  succeeding  defendant.  ...  1.50 

"For  serving  a writ  of  scire  facias  or 
attaclunent  for  each  defendant.  . 1.50 

"For  taking  and  returning  every  bond 
required  by  law 1.00 

"For  serving  a writ  or  order  of  in- 
junction for  each  defendant.  . . 1.50 

"For  serving  a habere  facias  posses- 
sionem or  sequestration 2.00 

"For  levying  every  execution  . . 3.50 


"And  when  served  on  real  estate, 
the  officer  shall  be  bound  to  go 
on  the  land,  or  sufficiently  near 
it,  if  necessary,  in  order  to  des- 
cribe it  properly.  Fbr  making, 
executing  and  delivering  a sheriff's 
deed,  to  be  paid  by  the  purchaser, 
all  tracts  of  land  purchased  at  the 
same  sale  to  be  included  in  one  deed. 


if  the  purchaser  desires  it.  . . 5.00 

"For  every  return  of  non  est  on  a 
writ,  original  or  Judicial  ...  1.00 

"For  return  of  nulla  bona.  ...  1.00 

"For  executing  a writ  of  ad  quod  dam- 
num in  any  case  drawing  the  inquisi- 
tion and  return  the  same  ....  2.00 


"For  each  mile  actually  traveled  in 
serving  any  venire  summons,  writ, 
subpoena  or  other  order  of  court 
when  served  more  than  five  miles 
from  the  place  where  the  court  is 
held,  provided  that  such  mileage 
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shall  not  be  charged  for  more  than 
one  witness  subpoenaed  or  venire 
summons  or  other  writ  served  in  the 

same  cause  on  the  same  trip.  . . .10 

• * *» 

The  portion  of  House  Bill  No.  169  set  forth  above,  and  the 
balance  of  the  bill  which  is  not  set  out  is  intended  to  specify 
the  fees  to  be  charged  by  the  sheriff  for  the  services  therein  pro- 
vided. The  second  item  indicates  that  the  sheriff  is  to  charge 
$5.00  for  serving  "every  summons  or  original  writ  and  returning 
the  same  for  the  first  defendant . " The  last  item  set  forth  above 
provides  for  the  charge  of  10  cents  per  mile  in  serving  "any  venire 
summons,  writ,  subpoena  or  other  order  of  court  when  served  more 
than  five  miles  from  the  place  where  the  court  is  held." 

Your  question  is  whether  the  sheriff  may  charge  10  cents  per 
mile  when  serving  a summons  or  original  writ  when  the  service  is 
accomplished  more  than  five  miles  from  the  place  where  the  court  is 
held. 


The  statutory  provision  allowing  mileage  is  couched  in  broad 
terms  and  includes  the  general  language  "any  . . . writ"  and  "or 
other  order  of  the  court."  You  will  note  that  in  addition  to  the 
"original  writ"  for  which  the  $5.00  fee  is  provided,  the  statute 
provides  a fee  for  a "writ  of  scire  facias,"  a "writ  or  order  of 
injunction"  and  a "writ  of  ad  quod  damnum."  Thus,  if  mileage  is  not 
allowed  when  serving  an  original  writ,  it  follows  that  it  should  not 
be  allowed  when  serving  the  other  writs  specifically  mentioned.  How- 
ever, we  believe  that  the  broad  term  "any  . . . writ"  was  intended 
to  include  the  various  specific  writs  previously  mentioned.  Simi- 
larly, a summons,  although  not  specifically  provided  for  in  the 
mileage  provision,  is  an  "order  of  the  court." 

Thus,  it  is  our  opinion  that  the  general  terms  for  the  service 
of  which  mileage  is  allowed  Includes  within  its  scope  the  service 
of  a summons  or  original  writ. 

Based  on  the  above,  we  are  of  the  opinion  that  the  sheriff  may 
charge  a fee  for  serving  every  summons  or  original  writ  and,  in  ad- 
dition thereto,  he  may  charge  10  cents  per  mile  for  every  mile  actu- 
ally traveled  in  serving  a summons  or  original  writ  when  served 
more  than  five  miles  from  the  place  where  the  court  is  held. 

By  its  terms  House  Bill  No.  169  adopted  by  the  75th  General 
Assembly  does  not  govern  the  fees  to  be  collected  by  constables. 
Section  63.140,  RSMo  1959,  provides  the  fees  to  be  allowed  constables 
in  class  one  counties. 
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Section  63.140,  RSMo  1959: 

"Constables  shall  be  allov?ed  fees  for  their 
services  as  follows: 

"For  serving  a summons,  rule,  notice 


or  order  of  a magistrate  in  any 

case $ .60 

x * * * * 

"For  each  mile  actually  traveled  in 

serving  any  process .10 

* * *» 


In  our  opinion  the  statute  quoted  above  clearly  provides  that 
constables  are  to  be  allowed  mileage  in  addition  to  the  fee  provided 
for  serving  the  papers  enumerated  in  Section  63.140,  RSMo  1959. 

Yours  very  truly. 


JOHN  C.  DANFORTH 

Attorney  General 


POOL  TABLES  : 
LICENSES : 


An  operator  of  an  amusement  center 
is  subject  to  the  license  fee  pro- 
vided in  Chapter  318,  RSMo  1959, 
with  respect  to  a coin  operated 
pool  table  used  in  the  establish- 
ment, even  though  he  is  not  the 
owner  of  the  table. 


November  4,  1969 


OPINION  NO.  472 


Honorable  Harold  Dickson 
Member  of  Missouri  House  of 
Representatives-District  121 
400  West  Russell 
California,  Missouri  65018 


Dear  Mr.  Dickson: 

This  official  opinion  is  issued  in  response  to  your  request 
for  a ruling.  The  question  raised  is  as  follows: 

"Is  an  operator  of  an  amusement  center  subject 
to  a tax  on  a pool  table  that  is  coin  operated 
and  is  not  owned  by  the  owner  of  the  establish- 
ment in  which  the  table  is  used?" 

Chapter  318,  RSMo  1959,  relates  to  the  licensing  of  pool 
tables.  Section  318.020  provides: 

"The  county  court  shall  have  power  to  license 
the  keepers  of  billiard  tables  and  all  similar 
tables  upon  which  balls  or  cues  are  used.  At 
each  term,  the  clerk  of  said  court  shall  pre- 
pare and  deliver  to  the  collector  of  their 
county,  as  many  blank  licenses  for  the  keepers 
of  such  tables  herein  mentioned  as  the  respective 
courts  shall  direct  which  shall  be  signed  by  the 
clerk  and  attested  by  the  seal  of  the  court." 

Section  318.020,  in  making  provision  for  payment  of  a 
license  fee,  states: 

"The  collector  shall  deliver  to  any  person  who 
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shall  have  been  licensed,  a license  to  keep  any 
such  table  mentioned  in  section  318*010  in  their 
respective  counties,  for  a term  of  twelve  months, 
upon  the  payment  by  the  applicant  of  the  sum  of 
twenty  dollars  for  each  billiard  table,  and  ten 
dollars  for  each  other  table  described  in  said 
section,  and  the  collector  shall  countersign  such 
license  before  delivering  the  same  to  the  appli- 
cant; provided,  that  if  the  applicant  be  the 
keeper  of  more  than  one  of  such  tables,  the  number 
may  be  named  in  one  license,  and  in  such  case  the 
clerk  shall  not  be  entitled  to  more  than  one  fee 
as  provided  in  section  318.050." 

In  a prior  opinion  issued  by  this  office,  i.  e..  Attorney  General 
Opinion  No.  324,  July  25,  1967,  Porter,  a copy  of  which  is  enclosed 
herewith,  it  was  determined  that  the  license  and  license  fee  pro- 
visions of  Sections  318.010  and  318.020,  RSMo  1959,  apply  to  coin 
operated  pool  tables  and  this  conclusion  is  reaffirmed  as  the  offi- 
cial opinion  of  this  office. 

The  remaining  question  raised  by  your  request  is  whether  the 
operator  of  an  amusement  center  in  which  a coin  operated  pool  table 
is  located,  is  a keeper  of  such  table  within  the  meaning  of  Chapter 
318  even  though  he  is  not  the  owner  of  the  device. 

We  have  found  no  Missouri  court  decision  which  defines  the  mean- 
ing of  the  word  "keepers"  as  used  in  Chapter  318.  However,  it  is  a 
basic  rule  of  statutory  construction  that  the  intention  of  the  legis- 
lature is  to  be  ascertained  from  the  words  used  ascribing  to  them 
their  plain  and  rational  meaning.  Gas  Service  Co.  v.  Morris,  353 
S.W.2d  64-5  (S . Ct  .Mo.  1962 ) . As  defined  by  Ballentine's  law  Dictionary. 
Third  Edition,  a "keeper"  is: 

"One  who  has  the  care,  custody,  or  supervision 
of  anything;  * * * one  in  possession  of  a thing, 
place,  or  business,  whether  or  not  the  owner  or 
proprietor.  Schultz  v.  State,  32  Ohio  St.  276, 

281." 

Black's  Law  Dictionary,  Revised  Fourth  Edition,  contains  the  fol- 
lowing definition: 

"A  custodian,  manager,  or  superintendent,  one  who 
has  the  care,  custody,  or  management  of  any  thing 
or  place;  one  who  has  or  holds  possession  of  any- 
thing. Schultz  v.  State,  32  Ohio  St.28l;  (other 
citations ) . " 

Thus,  it  will  be  seen  that  according  to  the  generally  accepted 
definition  of  the  term,  a keeper  need  not  be  the  owner  of  the  thing 
kept.  It  is  apparent  that  the  operator  of  an  amusement  center  has 
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care,  custody  and  superintendence  over  a pool  table  located  and  used 
on  the  premises  and  therefore  he  is  its  keeper. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  office  that  an  operator 
of  an  amusement  center  is  subject  to  the  license  fee  provided  in 
Chapter  318,  RSMo  1959*  with  respect  to  a coin  operated  pool  table 
used  in  the  establishment,  even  though  he  is  not  the  owner  of  the 
table. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant,  John  E.  Park. 


Very  truly  yours 


JOHN  C.  DANFORTH 

ends:  Attorney  General 

OP. 325-67-Porter. 
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COUNTIES : 

COUNTY  PLANNING  & ZONING: 


1.  Section  6*1.900,  RSMo  1967  Supp., 
does  not  authorize  the  voters  of 
Jefferson  County  to  terminate  county 
planning  and  zoning  adopted  pursuant  to  the  authority  of  Sections 
6*1.510  through  6*1.690,  RSMo  3.959,  as  amended. 

2.  There  is  no  constitutional  or  statutory  authority  for  con- 
ducting a referendum  on  whether  Jefferson  County  shall  continue 
with  planning  and  zoning  unless  the  voters  of  Jefferson  County, 
pursuant  to  Section  64.905,  RSMo  1967  Supp.,  adopt  county  planning 
or  zoning  under  the  provisions  of  Sections  64.800  to  64.90*5,  RSMo 
1967  Supp.,  thereby  bringing  the  county  within  the  coverage  of 
Section  64.900,  RSMo  1967  Supp. 


OPINION  NO.  478 


December  11,  1969 


Honorable  G.  William  Weier 
Prosecuting  Attorney 
Jefferson  County  Court  House 
Hillsboro,  Missouri  63050 

Dear  Mr.  Weier: 
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This  letter  is  in  response  to  your  request  for  an  official 
opinion  of  this  office  on  the  following  question: 

"Jefferson  County  is  a second  class  county  and 
in  1962  enacted  planning  and  zoning  under  the 
provisions  of  Sections  64.510  through  64.690. 
Subsequent  to  this  enactment,  to  wit:  in  1965, 
Sections  64.800  through  64.950  were  enacted  as 
an  alternate  plan  for  counties  of  second  class. 

"Under  the  alternate  plan  above  and  particularly 
64.900,  there  is  a provision  for  termination  of 
planning  and  zoning  by  a petition  and  vote. 

There  is  no  such  provision  under  Sections  64.510 
through  64.690.  We  request  your  opinion  as  to 
whether  Section  64.900  applies  to  the  first  plan 
which  would  thereby  permit  a petition  and  a vote 
to  vote  out  planning  and  zoning  in  Jefferson 
County.  If  you  do  not  find  that  this  section 
would  apply  to  the  planning  and  zoning  in 
Jefferson  County  we  would  like  to  know  your 
opinion  as  to  any  other  common  law  or  statutory 
means  by  which  a referendum  on  the  question 
could  be  had." 


Honorable  G.  William  Weier 


We  interpret  this  question  to  include  tv/o  questions: 

I.  Does  Section  64.900,  RSMo  1967  Supp.,  anoly  to  a county 
planning  and  zoning  adooted  pursuant  to  Sections  64.510  through 
64.690,  RSMo  1959? 

II.  If  not,  is  there  any  other  means  by  which  a referendum  on 
the  question  of  whether  to  continue  with  planning  and  zoning  in 
Jefferson  County  can  be  submitted  to  a vote  of  the  people? 

I. 

As  you  point  out  in  your  opinion  request,  there  is  no  provision 
under  Sections  64.510  through  64.690,  RSMo  1959,  as  amended,  for  a 
county  to  discontinue  planning  and  zoning  once  it  has  been  instituted 
pursuant  to  the  provisions  of  those  sections.  In  Opinion  No.  234 
of  this  office  dated  August  19,  1964,  and  addressed  to  the  Honorable 
William  W.  Hoertel,  we  held  that  there  was  no  statutory  authority 
for  submitting  to  the  voters  a proposition  to  discontinue  planning 
and  zoning  and,  in  the  absence  of  such  authority,  no  election  could 
be  held  by  any  second  or  third  class  county.  A copy  of  Opinion  No. 
234  is  enclosed  herewith. 

In  1965,  as  part  of  an  alternative  county  planning  and  zoning 
procedure.  Section  64.900  w as  enacted.  Section  64.900,  RSMo  1967 
Supp.,  reads  in  its  entirety  as  follows: 

"1.  Upon  receipt  of  a petition  signed  by  a 
number  of  eligible  voters  resident  in  the 
county  equal  to  five  per  cent  of  the  total 
vote  cast  in  the  county  at  the  next  preceding 
election  for  governor  requesting  an  election 
on  the  question,  the  county  court  in  any 
county  which  has  adopted  a program  of  county 
planning,  county  zoning  or  county  planning 
and  zoning  shall,  at  a special  election  called 
for  the  purpose  or  at  the  next  general  elec- 
tion, submit  to  the  voters  of  the  county  the 
proposition  to  terminate  the  program.  The 
county  clerk  shall  prepare  the  ballot  in  sub- 
stantially the  following  form: 

For  the  termination  of  (county  plan- 
ning, county  zoning  or  county 
planning  and  zoning)  

For  the  continuation  of  (county 
planning,  county  zoning  or 
county  planning  and  zoning).  . . . 
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"2.  If  a majority  of  those  voting  on  the  nues- 
tion  vote  for  the  termination  o*'  the  program, 
the  county  court  shall  declare  the  program 
terminated  and  shall  discharge  any  commission 
appointed  thereunder.  Any  resolution,  ordi- 
nance or  regulation  adopted  under  the  program 
pursuant  to  the  provisions  of  sections  64.800 
to  64.905  shall  be  void  and  of  no  effect  from 
and  after  the  termination  of  the  prop-ram  as 
provided  in  this  section." 

In  determining  if  this  section  annlies  to  Jefferson  County's 
planning  and  zoning  adopted  pursuant  to  Sections  64.510  through 
64.690,  it  is  important  to  note  that  Section  64.905  enacted  in  1965 
at  the  same  time  Section  64.900  was  enacted  clearly  establishes 
that  the  provisions  of  Sections  64.800  to  64.905,  RSMo  1967  Supn., 
are  alternative  to  Sections  64.510  to  64.690,  RS'lo  1959,  as  amended. 

Subparagraph  1 of  Section  64.905  reads  as  follows: 

"1.  The  provisions  of  sections  64.800  to 
64.905  are  established  as  an  alternative  to 
the  provisions  of  sections  64.510  to  64.690." 

"Furthermore,  the  last  sentence  of  Section  64.900  states  that 
it  pertains  only  to  the  alternative  plan  contained  in  Sections  64.809 
through  64.905. 

"...  Any  resolution,  ordinance  or  regulation 
adopted  under  the  program  pursuant  to  the  pro- 
visions of  sections  64.800  to  64.905  shall  be 
void  and  of  no  effect  from  and  after  the  termi- 
nation of  the  program  as  provided  in  this  section." 
[Emphasis  supplied] 

Therefore,  we  conclude  that  Section  64.900,  RSMo  1967  Supp., 
does  not  apply  to  planning  and  zoning  as  adopted  by  Jefferson  County 
pursuant  to  Sections  64.5iO  through  64.690,  RSMo  1959,  as  amended. 

II. 

In  response  to  your  request  for  our  opinion  as  to  any  other 
common  law  or  statutory  means  by  which  a referendum  on  Jefferson 
County's  planning  and  zoning  could  be  had,  we  are  not  aware  of  any 
direct  authority  granted  by  the  legislature  to  a county  to  conduct 
a referendum  on  an  issue  of  this  type.  Article  III,  Sections  49 
and  52(a)  of  the  Missouri  Constitution  pertain  only  to  referendum 
on  acts  of  the  General  Assembly.  We  were  unable  to  find  any  con- 
stitutional or  statutory  provision  providing  for  referendums  to 
rescind  action  taken  by  a county  pursuant  to  a valid  state  statute. 
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Although  no  general  referendum  procedure  is  available,  we  call 
your  attention  to  the  second  paragraph  of  Section  6*1.905,  RSMo  1967 
Supp.,  which  reads  as  follows: 

"2.  If  the  voters  of  any  second  or  third  class 
county  adopt  county  planning  or  zoning  under 
the  provisions  of  sections  64.  800  to  6*1.905 
after  having  previously  adopted  county  plan- 
ning or  zoning  under  the  provisions  of  sections 
6*1.510  to  6*1.690,  the  provisions  of  sections 
6*1. 800  to  64.905  shall  be  effective  in  the 
county  and  the  county  planning  or  zoning  shall 
be  conducted  thereafter  as  provided  in  sections 
64.800  to  64.905  rather  than  as  provided  in 
sections  64.510  to  64.690." 

Although  it  would  be  a circuitous  route  to  reach  the  objective, 
we  point  out  that  pursuant  to  this  subparagraph  the  voters  of  Jef- 
ferson County  could  adopt  county  planning  or  zoning  under  the  pro- 
visions of  Sections  64.800  to  64.905,  RSMo  1967  Supp.,  even  though 
Jefferson  County  is  already  operating  under  planning  and  zoning  pur- 
suant to  Sections  64.510  through  64.690,  RSMo  1959,  as  amended.  If 
this  were  done,  county  planning  or  zoning  would  be  conducted  there- 
after as  provided  in  Sections  6*1.800  to  6*1.905  thereby  permitting 
the  voters  of  Jefferson  County  to  terminate  county  planning  and 
zoning  pursuant  to  the  terms  of  Section  6*1.900. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  office  that: 

1.  Section  64.900,  RS.Mo  1967  Supp.,  does  not  authorize  the 
voters  of  Jefferson  County  to  terminate  county  planning  and  zoning 
adopted  pursuant  to  the  authority  of  Sections  6*1.510  through  64.690, 
RSMo  1959,  as  amended. 

2.  There  is  no  constitutional  or  statutory  authority  for  con- 
ducting a referendum  on  whether  Jefferson  County  shall  continue  with 
planning  and  zoning  unless  the  voters  of  Jefferson  County,  nursuant 
to  Section  64.905,  RSMo  1967  Supp..  adopt  county  planning  or  zoning 
under  the  provisions  of  Sections  64.800  to  64.905,  RSMo  1967  Supp., 
thereby  bringing  the  county  within  the  coverage  of  Section  64.900, 
RSMo  1967  Supp. 

The  foregoing  opinion,  which  I hereby  approve,  was  prenared  by 
my  Assistant,  D.  Brook  Bartlett. 

v Yours  very"-(xruly  . 

JOHN  C.  DANFORTH 
Attorney  General 
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Enclosure:  Op.  Mo.  234 

8-19-64,  Hoertel 


ANSWER  BY  LETTER:  RUOER 


December  19,  1969 


OPINION  LETTER  NO.  480 


Honorable  A.  Baaey  Vanlandlngham 
State  Senator 
19th  District 
Columbia,  Missouri  65201 

Dear  Senator  Vanlandlngham: 

This  opinion  is  in  response  to  your  request  seeking  valu- 
ation guidelines  for  school  buildings  and  school  personal  prop- 
erty to  be  used  in  the  apportionment  of  property  pursuant  to 
Section  162.031,  RSMo  Supp.  1967,  resulting  from  the  annexation 
by  the  City  of  Columbia  of  adjacent  school  property  belonging 
to  other  districts. 

The  information  required  to  accurately  value  the  annexed 
districts'  property  should  be  readily  available,  thus  elimina- 
ting a need  for  extensive  revaluation.  Section  162.301,  RSMo 
Supp.  1967,  a statutory  provision  enumerating  the  duties  of 
officers  of  six  director  school  districts,  provides,  in  part, 
that: 
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”4.  The  president  and  secretary,  except  as 
herein  specified,  shall  perform  the  same  du- 
ties and  be  subject  to  the  same  liabilities 
as  the  presidents  and  clerks  of  the  boards 
of  common  school  districts.  ' 

Section  162.821,  RSMo  Supp.  1967,  stating  some  of  the  duties 
of  the  district  clerk  of  a common  school  district,  provides, 
in  part,  that: 
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"He  shall  transmit  to  the  county  superinten- 
dent, on  or  before  the  fifteenth  day  of  July 
In  each  year,  a report  embracing  the  follow- 
ing Items: 

***** 

(6)  Estimated  value  of  school  property  owned 
and  managed  by  the  district;  . , . ' 

Thus,  regardless  of  the  form  of  school  district  organization 
extant,  a value  must  be  reported  annually  for  the  districts' 
buildings  and  personal  property. 

Thus,  according  to  these  statutory  provisions,  records 
should  be  available  to  the  districts  from  which  the  land  was 
annexed  and  the  annexing  district  indicating  the  1969  valua- 
tion placed  upon  the  property  owned  and  managed  by  the  school 
districts  containing  the  annexed  lands.  Such  valuation,  when 
reported,  should  reflect  the  actual  value  of  the  school  dis- 
tricts' property.  The  valuation  should  be  determined  by  some 
recognized  appraisal  method  which  determines  actual  value  of 
the  property.  For  settlement  purposes,  the  value  of  school 
property  reported  pursuant  to  Section  162.821,  RSMo  Supp.  1967# 
should  be  adjusted  by  whatever  means  of  valuation  are  employed 
by  the  district  or  by  an  accepted  method  of  valuation  in  order 
to  represent  its  true  current  worth.  There  is  no  statutory 
requirement  that  a particular  method  of  valuation  be  used.  The 
resulting  figure,  representing  the  value  of  the  property  at  the 
time  of  annexation,  should  then  be  used  for  apportionment  pur- 
poses . 


Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  Qeneral 
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November  3,  1969 


OPINION  LETTER  NO.  485 
(Answered  by  letter-Nowotny) 


Honorable  James  L.  Paul 
Prosecuting  Attorney 
McDonald  County  Court  House 
PIneville,  Missouri  64586 

Dear  Mr.  Paul: 

This  is  in  answer  to  your  request  for  an  opinion  of  this 
off  ice,  which  request  reads  as  follows1: 

."Would  you  please  advise  me  whether  or  not  the 
'ininibikes1'  come  under  the  purview  of  motor 
vehicles,  which  require  licensing  the  same  as 
other  vehicles  described  in  that  section  per- 
taining to  licensing  of  vehicles . " 

Section  301.020,  RSMo  1959  j requires  every  owner  of  a motor 
vehicle  which  shall  be  operated  or  driven  upon  the .highways  of 
Missouri  to  register  or  license  such  motor  vehicle  with  the 
Director  of  Revenue  of  Missouri. 

Motor  vehicle  is  defined  in  Section  301.010(15),  RSMo  1909, 
as  follows : 

"'Motor  vehicle*,  any  self-propelled  vehicle  ■ . 

not  operated  exclusively  upon  tracks,  except 
farm  tractors}" 

Section  301.010(13)  defines  motorcycle  as  follows: 

"'Motorcycle',  a motor  vehicle  operated  on  two 
wheels; " 

Our  understanding  of  a "miniblke"  is  that  it  is  a miniaturized 


FILED 


/ 


Honorable  James  L.  Paul 


motorcycle,  with  limited  horsepower,  that  is  designed  and  advertised 
for  trail  or  back-country  riding,  but  that  can  also  be  used  around 
town  and  certainly  can  be  operated  on  the  streets  and  highways  of 
Misseuri, 

Enclosed  is  a copy  of  Attorney  General  Opinion  No.  38,  1962, 
Bryan,  which  held  that  a motor-power-assiBted  bicycle  is  a motor 
vehicle  within  the  meaning  of  Section  301.010,  RSMo  1959 . The 
opinion  and  the  discussion  and  citations  cited  therein  apply  here. 

Accordingly,  it  is  our  opinion  that  a "miniblke"  is  a motor 
vehicle  within  the  meaning  of  Section  301.010,  RSMo  1959.  There- 
fore, when  a ’'minibike"  is  operated  or  driven  on  the  highways  of 
Missouri  a license  is  required  pursuant  to  Section  301.020,  RSMo 
1959. 


Very  truly  yours. 


JOHN  C.  DANFQRTH 
Attorney  General 


ends : 

OP . 38-62-Bryan 
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CONSTITUTIONAL  LAW : 


(1)  Senate  Bill  No.  24 1 of  the  75th 
General  Assembly  is  not  unconstitu- 
tional in  violation  of  Article  I, 
Section  13,  Missouri  Constitution;  and  (2)  Senate  Bill  No.  24l  is 
not  unconstitutional  in  violation  of  Article  X,  Section  10(a), 
Missouri  Constitution. 


December  31,  1969 


OPINION  NO.  487A 


Honorable  J.  J.  Schorgl 
Representative,  District  9 
126  N.  Quincy 

Kansas  City,  Missouri  64123 
Dear  Mr.  Schorgl: 

This  is  in  reply  to  your  request  for  an  official  opinion  of 
this  office  which  request  reads  as  follows: 

"I  would  also  appreciate  receiving  your  opinion 
as  to  whether  Senate  Bill  24l  is  constitutional 
or  if  it  is  in  violation  of  Article  I,  Section 
13,  or  Article  X,  Section  10A  of  the  Missouri 
Constitution . " 

Senate  Bill  No.  241  amends  Section  210.320,  RSMo,  and  now  reads 
as  follows: 

"Section  1.  Section  210.320,  RSMo  1959,  is  re- 
pealed and  one  new  section  enacted  in  lieu  thereof 
to  be  known  as  210.320,  to  read  as  follows: 

"210.320.  The  county  court  in  any  such  county, 
or  the  circuit  court  en  banc  in  any  first 
class  county  with  all  or  part  of  a city  of 
350,000  or  more  population,  shall  make  all 
rules  and  regulations  for  the  government  of 
such  places  of  detention,  appoint  officers 
and  attendants,  including  teachers,  pre- 
scribe their  duties  and  fix  their  compensa- 
tion. The  expense  of  maintaining  such 
places  of  detention,  including  the  compen- 
sation of  officers  and  employees  thereof, 
shall  be  paid  out  of  any  funds  available  for 
the  purpose,  as  said  county  court  may  deem 
proper;  provided, no  portion  of  the  special 
road  fund  shall  be  appropriated  for  this 
purpose . 
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"In  any  first  class  county  with  all  or  the 
greater  part  of  a city  of  350,000  or  greater, 
to  help  defray  the  expenses  of  such  places  of 
detention  and  other  children's  services  and 
for  no  other  purposes,  the  county  court  or 
other  legislative  authority  is  hereby  authorized 
to  impose  a tax  on  the  sale  of  cigarettes  made 
of  tobacco  or  any  substitute  for  tobacco,  not 
to  exceed  two  and  one-half  mills  per  cigarette 
sold  in  said  county. 

"The  rate  of  taxation  shall  not  be  greater  than 
the  amount  required  for  children's  services. 

"The  county  cigarette  tax  shall  be  collected  by 
the  division  of  collection  of  the  state  depart- 
ment of  revenue.  The  division  shall  each  day 
retain,  from  the  county  tax  collected,  one  per 
cent  of  the  amount  collected  and  deposit  that 
amount  in  the  state  general  revenue  fund  to  help 
defray  the  cost  to  the  state  of  collecting  and 
distributing  this  tax. 

"The  tax  shall  be  paid  and  stamps  affixed  in  the 
same  manner  as  is  provided  by  chapter  149  RSMo, 
for  the  state  cigarette  tax;  except  that  no  dis- 
count shall  be  given  any  wholesaler  for  affixing 
stamps  or  making  reports  required  by  the  division. 

"The  director  of  revenue  of  this  state  shall 
promulgate  reasonable  and  necessary  regulations 
for  the  collection  of  this  tax  and  any  violation 
of  such  regulation  is  a misdemeanor  and  any  per- 
son convicted  of  such  a misdemeanor  shall  be 
punished  by  law. 

"The  budget  for  the  operation  of  such  places  of 
detention  shall  be  fixed  by  the  Circuit  Court 
en  banc  in  counties  of  the  first  class  with  all 
or  part  of  a city  of  350,000,  or  more,  population. 

Such  budget  shall  be  filed  with  the  County  Court 
at  the  same  time  as,  and  becomes  a part  of,  the 
budget  of  the  Circuit  Court  en  banc  for  the  per- 
formance of  its  other  duties  and  functions." 

You  first  ask  if  this  law  violates  the  provisions  of  Article  I, 
Section  13,  Missouri  Constitution,  which  reads  as  follows: 

"That  no  ex  post  facto  law,  nor  law  impairing 
the  obligation  of  contracts,  or  retrospective 
in  its  operation,  or  making  any  irrevocable  grant 
of  special  privileges  or  immunities  can  be  enacted . " 
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The  term  "ex  post  facto"  has  reference  to  crimes  and  their 
punishment  and  the  term  "retrospective"  refers  exclusively  to  laws 
relating  to  civil  rights  and  remedies.  Ex  parte  Bethurum,  66  Mo. 5^5* 

The  term  "ex  post  facto"  means  a law  denouncing  as  crimes,  acts 
which  were  innocent  when  committed  or  changing  penalties  for  criminal 
violations  after  such  violations.  State  ex  rel.  Jones  v.  Nolte,  Mo., 
165  S.W.2d  632. 

A "retrospective"  law  is  one  which  takes  away  or  impairs  vested 
rights  acquired  under  existing  laws,  or  creates  a new  obligation,  im- 
poses a new  duty,  or  attaches  a new  disability  in  respect  to  trans- 
actions or  considerations  already  past.  Lucas  v.  Murphy,  348  Mo.  1078, 
156  S.W.2d  686. 

The  provision  prohibiting  the  enactment  of  any  law  impairing  the 
obligation  of  contracts  means  that  where  a contract,  that  when  made, 
is  valid  by  the  laws  of  the  state  as  then  expounded  by  the  departments 
of  government  and  administered  in  its  courts  of  justice,  then  its 
validity  and  obligation  cannot  be  impaired  by  any  subsequent  constitu- 
tional ordinance  or  act  of  the  legislature  or  decision  of  its  courts 
altering  the  construction  of  the  law.  State  v.  Miller,  50  Mo. 129 . 

After  carefully  examining  Senate  Bill  No.  241  it  is  our  opinion 
that  said  act  is  not  unconstitutional  in  violation  of  Article  I, 

Section  13,  Missouri  Constitution. 

You  next  ask  if  Senate  Bill  No.  24l  violates  the  provisions  of 
Article  X,  Section  10(a),  Missouri  Constitution,  which  reads  as  follows 

"Except  as  provided  in  this  Constitution,  the 
general  assembly  shall  not  impose  taxes upon 
counties  or  other  political  subdivisions  or 
upon  the  inhabitants  or  property  thereof  for 
municipal,  county  or  other  corporate  purposes." 

In  Kansas  City  Grading  Co.  v.  Holden,  107  Mo.305,  17  S.W.  798,799, 
it  was  said: 

"The  right  to  levy  taxes,  either  general  or 
special,  is  vested  primarily  in  the  legisla- 
ture. The  power  to  raise  local  taxes  for 
municipal  purposes  may  be,  and  generally  is, 
delegated  to  and  exercised  by  the  legislative 
body  of  the  municipality.  * * * " 

It  is  our  opinion  that  Senate  Bill  No.  24l  delegates  the  power  to 
tax:  by  the  language,  "the  county  court  or  other  legislative  authority 
is  hereby  authorized  to  impose  a tax"  and  that  such  language  does  not 
constitute  a tax  imposed  by  the  legislature.  See  Coleman  v.  Kansas 
City,  353  Mo. 150,  182  S.W. 2d  74. 

Therefore,  it  is  the  opinion  of  this  office  that  Senate  Bill  No. 
24l  does  not  violate  the  provisions  of  Article  X,  Section  10(a), 
Missouri  Constitution. 
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CONCLUSION 


It  is  the  opinion  of  this  office  that  Senate  Bill  No.  2kl  of 
the  75th  General  Assembly,  which  provides  for  places  of  detention  in 
certain  counties  and  for  a county  cigarette  tax  to  operate  such  places 
of  detention:  (1)  is  not  unconstitutional  in  violation  of  Article  I, 
Section  13,  Missouri  Constitution;  and  (2)  is  not  unconstitutional  in 
violation  of  Article  X,  Section  10(a),  Missouri  Constitution. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant  Walter  W.  Nowotny,  Jr. 


Very  truly  yours, 

JOHN  C.  DANFORTH 
Attorney  General 
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MOTOR  VEHICLES:  The  Department  of  Revenue  has  the 

right,  and  duty  to  collect  the 

LICENSES:  fees  for  motor  vehicle  registra- 

tion as  provided  in  Senate  Bill 
No.  242,  75th  General  Assembly. 
The  Department  of  Revenue  must 
collect  these  fees  regardless  of  whether  one  or  two  license 
plates  are  provided  pursuant  to  Senate  Bill  No.  242.  While  the 
Department  of  Revenue  must  collect  the  increased  fees  provided 
for  in  Senate  Bill  No.  242,  the  Department  of  Revenue  need  not 
provide  two  license  plates  until  January  1,  1971. 


November  25,  19^9 


OPINION  NO.  488 


Honorable  R.  J.  King,  Jr. 

State  Representative 
39th  District,  St.  Louis  County 
8l6  South  Hanley  Road 
Clayton,  Missouri  63105 

Dear  Mr.  King: 

This  is  in  response  to  your  request  for  an  opinion  on 
whether  the  Department  of  Revenue  can  collect  the  increased 
license  registration  fee,  pursuant  to  Senate  Bill  No.  242,  75th 
General  Assembly,  prior  to  the  time  that  dual  license  plates 
will  be  issued  (sometime  before  January  1,  1971).  Senate  Bill 
No.  242,  75th  General  Assembly,  (now  Sections  301.020,  301.055* 
301.057,  301.059*  301.060,  301.061,  3OI.O63,  301.065,  301.067, 
301.069,  301.080,  301.110,  301.130,  301.137,  301.150,  Laws  1969, 

p.  , Mo.Leg.Serv.  p.  432),  provides  a schedule  in  Sections 

301.055  to  3OI.O69  for  the  registration  fees  for  various  types 
of  motor  vehicles  in  the  State  of  Missouri.  Uniformly,  each  of 
these  fees  is  exactly  fifty  cents  higher  than  the  former  fees 
for  the  same  types  of  vehicles  found  in  Section  301.060,  RSMo 
1959,  (repealed  by  Senate  Bill  No.  242).  Section  301.130,  sub- 
section 2,  Laws  1969,  p.  , Mo.Leg.Serv.  p.  432,  provides 

that  the  Director  of  Revenue  shall  mail  two  license  plates  to 
each  applicant.  Section  301.130,  sub-section  6,  Laws  1969, 

p.  , Mo.Leg.Serv.  p.  432,  requires  that  every  vehicle  shall 

display,  on  the  front  and  back,  the  license  plates  issued  to 
them  by  the  Department  of  Revenue.  Section  301-150,  sub-section 
3,  sub-section  A,  Laws  1969,  p-  , Mo.Leg.Serv.  p.  432,  pro- 

vides: 
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"The  Department  of  Revenue  shall  issue  license 
plates  as  provided  under  this  act  no  later 
than  January  1,  1971." 

The  sub-section  A,  cited  above,  states  expressly  that  it 
applies  to  the  issuance  of  license  plates;  it  does  not  mention 
registration  fees.  The  sections  of  Senate  Bill  No.  2k 2 that 
provide  for  license  fees  contain  no  enactment  similar  to  sub- 
section A,  supra,  nor  any  provisions  stating  that  the  registra- 
tion fees  shall  not  go  into  effect  until  two  license  plates  are 
issued.  Read  on  their  face,  the  provisions  increasing  all  of 
the  registration  fees  by  fifty  cents  merely  do  just  that,  and 
there  is  no  contingency  or  purpose  written  into  the  law  that 
the  only  reason  they  are  being  increased  is  to  provide  for  the 
extra  license  that  is  to  be  issued  prior  to  January  1,  1971. 

If  it  had  been  the  legislature's  intention  to  provide  that  the 
extra  fifty  cent  increase  in  license  fees  was  solely  for  the 
purpose  of  paying  for  the  extra  license  plate  now  required, 
the  legislature  would  have  put  such  a provision  into  the  law. 

As  the  law  stands  on  its  face,  it  is  merely  an  Increase  in  the 
license  fees  required  to  be  paid  to  register  a motor  vehicle, 
and  the  law  does  not  state  that  the  increased  fees  are  to  pay 
for  the  extra  license  plate. 

Section  1.130,  RSMo  1959  > provides  that  all  laws  passed 
by  the  General  Assembly  shall  become  effective  ninety  days 
after  the  adjournment  of  the  session  at  which  the  laws  were 
enacted,  but  if  the  law  specifically  contains  an  "emergency" 
provision  in  the  body  or  the  preamble  of  the  act,  or  if  it  is 
an  appropriation  bill  for  the  current  expenses  of  the  state 
government,  for  the  maintenance  of  state  institutions,  or  sup- 
port of  public  schools,  then  the  law  takes  effect  at  the  hour 
and  minute  of  its  approval  by  the  Governor.  In  some  cases, 
the  legislature  can  also  provide  that  the  law  shall  also  take 
effect  subsequent  to  ninety  days  after  the  adjournment  of  the 
session  at  which  It  is  enacted.  Senate  Bill  No.  242  contains 
no  such  emergency  or  appropriation  provisions.  Therefore,  it 
takes  effect  pursuant  to  Section  I.13O,  RSMo  1959*  cited  above. 
The  75th  General  Assembly  adjourned  at  midnight  July  15,  19^9> 
therefore.  Senate  Bill  No.  242,  having  been  approved  by  the 
Governor,  became  effective  October  13>  1969.  There  were  no 
previsions  whatsoever  calling  for  a different  time  for  the  fee 
previsions  of  Senate  Bill  No.  242  to  take  effect.  Therefore, 
not  only  does  the  Department  of  Revenue  have  the  power  to  col- 
lect the  increased  fees  pursuant  to  Senate  Bill  No.  242,  the 
department  has  the  duty  to  collect  the  fees  as  those  fees  are, 
at  this  time,  the  fees  that  are  currently  in  force  for  the 
registration  of  motor  vehicles.  The  law  (Senate  Bill  No.  242) 
in  no  way  connects  the  registration  fees  to  the  number  of  license 
plates  Issued.  Although  the  section  of  the  law  requiring  the 
Director  of  Revenue  to  Issue  two  license  plates  is  also  currently 
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In  force,  the  legislature  provided,  in  the  law  itself,  that 
the  Director  of  Revenue  need  not  follow  those  specific  pro- 
visions until  January  1,  1971.  No  such  clause  is  present, 
however,  relating  to  increased  registration  fees. 


CONCLUSION 


Therefore,  it  is  the  conclusion  of  this  office  that  the 
Department  of  Revenue  has  the  right,  and  duty  to  collect  the 
fees  for  motor  vehicle  registration  as  provided  in  Senate 
Bill  No.  242,  75th  General  Assembly.  The  Department  of  Revenue 
must  collect  these  fees  regardless  of  whether  one  or  two  license 
plates  are  provided  pursuant  to  Senate  Bill  No.  242.  While  the 
Department  of  Revenue  must  collect  the  increased  fees  provided 
for  in  Senate  Bill  No.  242,  the  Department  of  Revenue  need  not 
provide  two  license  plates  until  January  1,  1971. 

The  above  opinion,  in  which  I concur,  was  prepared  for  me 
by  my  assistant,  Thomas  L.  Patten. 

Very  truly  yours, 

JOHN  C.  DANFORTH 

Attorney  General 


Answer  by  Letter  (Bums) 


October  31  * 1969 


OPINION  LETTER  NO.  ^98 


Honorable  Kenneth  Rothman 
State  Representative 
District  No.  ’6 
i <0  South  Bemiston  Avenue 
Cl8yton,  Missouri  6^105 

Dear  Mr.  Rothman: 

This  is  in  ans’  er  to  your  letter  of  recent  date  in  which 
you  asked  as  to  the  legal  sufficiency  of  a form  of  initiative 
petition  for  a constitutional  amendment  • hich  you  submitted  to 
this  office. 

The  initiative  petition  purports  to  repeal  Section  2 of 
Article  VIII,  of  the  Constitution  of  Missouri  relating  to  quali- 
fications of  voters  end  to  adopt  a new  section  in  lieu  thereof. 
The  change  in  the  constitutional  section  makes  the  legal  age  for 
voting  eighteen  instead  of  tv;enty-one. 

It  is  our  vie-  that  the  initiative  petition  which  you  have 
submitted  doe3  comply  v/ith  the  constitutional  and  statutory  re- 
quirements for  such  petitions  end  would,  if  signed  by  the  re- 
quisite number  of  electors,  authorize  and  require  the  Secretary 
of  State  to  submit  such  proposed  amendment  at  th->  next  general 
election  if  the  initiative  petition  is  submitted  within  the  pro- 
per statutory  time. 

We  do,  however,  have  several  suggestions  with  regard  to  the 
petition.  We  believe  that  the  statutory  provisions  of  Section 
126.030  comtemplate  that  the  proposed  amendment  shall  be  set  out 
as  part  of  the  initiative  petition  rather  than  being  attached  to 
the  petition  as  such. 

In  the  C~i.e  of  State  v.  Burns,  172  S.W.2d  259,  a petition 
was  approved  when  the  p tition  was  placed  on  the  back  and  front 
side  of  a single  sheet.  The  petition  proper  and  thirty-two  of 
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the  signatures  were  on  the  front  side  and  eighteen  signatures, 
the  affidavit  and  the  proposed  measure  were  on  the  back  side.  The 
court  upheld  the  validity  of  such  initiative  petition  because 
the  court  held  that  the  suggested  statutory  form  was  not  mandatory, 
but  required  only  substantial  compliance  with  its  requirements. 
However,  the  court  did  state  that  the  apparent  Intent  of  the 
statute  is  that  the  proposed  measure  will  appear  on  one  sheet  of 
the  initiative  petition  and  the  signatures  and  affidavit  on  an- 
other so  that  the  admonition  of  such  statute  can  be  followed  and 
the  sheets  containing  the  measure  itself  can  be  discarded  and  the 
Secretary  of  State  shall  retain  only  the  signatures  of  the  peti- 
tioners and  the  affidavit  attesting  the  signatures  of  the  peti- 
tioners. 

For  this  reason,  we  believe  it  would  be  preferable.  Instead 
of  referring  to  the  "attached"  proposed  amendment,  to  use  statu- 
tory language  found  in  Section  126. 030,  and  the  reference  should 
be  made  to  the  "following"  proposed  amendment.  We  believe  that 
it  would  be  preferable  in  making  out  the  petition  to  provide  that 
the  statutory  language  of  Section  126. 030  be  followed  down  to  the 
provision  "3rd  day  of  November,  A.D.  1970"  and  add  after  such 
provision  "to  wit"  and  then  to  insert  at  that  point  the  proposed 
constitutional  amendment  and  on  such  page,  also,  after  the  text 
of  the  proposed  amendment,  to  continue  with  the  rest  of  the  statu- 
tory provision  beginning  "and  each." 

We  suggest  in  view  of  the  ruling  in  the  Burns  case,  that  there 
could  be  a separate  sheet  for  the  signature  of  the  persons  sign- 
ing the  petition  and  the  verification,  and  a column,  as  is  pro- 
vided in  your  petition,  for  residence  and  post  office.  As  the 
court  pointed  out  in  the  Burns  case,  the  entire  petition  includ- 
ing signatures  and  verification  can  be  on  the  front  and  back  of 
one  sheet.  However,  it  would  appear  that  the  number  of  signa- 
tures that  could  be  affixed  and  verified  if  the  text  were  included 
in  the  petition  would  be  more  limited  than  if  a complete  sheet 
were  provided  for  signatures  and  verification. 

We  suggest,  also,  for  the  benefit  of  the  circulators  of  the 
petition  and  of  those  wishing  to  sign  the  petition,  that  there 
be  inserted  in  parentheses  under  the  heading  of  "resldence"the 
following:  "if  in  a city,  give  street  and  house  number."  Under 
the  heading  "post  office"  we  suggest  there  should  be  inserted  in 
parentheses!  "Nailing  address  including  city." 

In  the  case  of  Sayman  v.  Becker,  269  S.W.  973,  the  Supreme 
Court  held  that  the  city,  street  and  house  number  did  not  have 
to  appear  in  the  columns  under  both  the  headings  of  "residence" 
and  "post  office."  However,  we  believe  that  it  might  be  wise 
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to  Include  in  the  petition  form  the  references  above  so  that  the 
street  and  house  number  shall  appear  under  the  heading  "residence" 
and  if  the  post  office  is  different  from  the  town  in  which  the 
residence  is  located,  that  such  should  appear  under  the  heading 
"post  office."  In  any  event,  the  town  and  state  should  also  be 
listed  under  the  heading  "post  office." 

The  affidavit  of  the  circulator,  of  course,  can  be  on  the 
reverse  s^de  of  the  sheet  containing  the  signatures  of  the  persons 
who  signed  the  petition.  In  any  event,  whether  the  petition  is 
finally  made  out  as  you  have  submitted,  or  as  we  have  suggested, 
there  will  be  two  sheets,  one  containing  the  proposed  measure  and 
the  other  containing  the  signatures  of  those  signing  the  petition 
and  the  affidavit  of  the  circulators. 

As  stated  above,  it  is  our  view  that  it  would  be  preferable 
to  have  the  measure  set  out  in  the  petition,  and  the  signatures 
of  the  individuals  signing  the  petition  and  the  affidavit  of  the 
circulator  on  a separate  sheet.  In  this  wa y there  can  be  no  doubt 
as  to  the  fact  that  those  signing  the  petition  will  have  been 
fully  informed  as  to  the  provisions  of  the  proposed  amendment 
because  it  is  contained  on  the  first  sheet  containing  the  request 
for  the  Secretary  of  State  to  submit  the  constitutional  amendment 
and  not  on  a second  attached  sheet. 

We  believe  that  the  court  will  be  liberal  in  upholding  the 
right  of  the  people  to  submit  an  amendment  by  the  initiative, 
but  we  believe  that  it  would  be  preferable  to  Include  the  title 
and  text  of  the  proposed  amendment  in  the  petition  itself,  as 
this  would,  we  believe,  discourage  any  attack,  on  the  sufficiency 
of  the  petition  as  to  form. 

The  initiative  petition  submitting  a statute  authorizing 
branch  banking  voted  on  November  4,  1958?  contained  the  text  of 
the  proposed  act  in  the  petition  itself  and  not  as  an  attachment, 
and  we  believe,  such  form  of  petition  to  be  in  compliance  with 
the  legal  requirements. 


Very  truly  yours. 


JOHN  C.  DAKFORTH 
Attorney  General 
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Ansvrer  by  letter-Gardner 


December  9>  19^9 


OPINION  LETTER  NO.  499 


tor3.  Olean  Barton,  Secret ary -Treasurer 

Missouri  Board  for  Architects, 

Professional  Engineers  and  Land  Surveyors 
Post  Office  Box  134 
Jefferson  City,  Missouri  (55101 

bear  i-irs.  Barton. 

Thid  is  in  response  to  your  request  for  an  official  opinion 
of  the  question  whether  citizenship  is  a requirement  for  registra- 
tion as  an  architect,  a professional  engineer  or  a land  surveyor 
unoer  Senate  Bill  117  of  the  75th  General  Assembly. 

In  Opinion  No.  124,  ansvrered  bv  letter  to  you,  March  1,  1)65, 
t tbisoffice  advised  that  under  Section  327.030,  RSMo  1959,  one  must 
be  a citizen  of  the  United  States  (or  Puerto  uico)  before  original 
registration  -nay  be  granted  by  the  board.  lowevor,  since  that  time 
Chapter  327,  which  included  Section  327.030,  was  repealed  by  the 
enactment  of  Senate  Bill  117.  By  this  bill,  the  General  Assembly 
enacted  a completely  new  Chapter  327,  but  the  new  chapter  does  not 
include  a provision  which  requires  a perso  l to  be  a citizen  before 
original  registration  may  be  granted  by  the  board.  On  the  other 
hand,  with  respect  to  persons  who  have  been  registered  in  another 
Jurisdiction,  the  bill  provides  in  Section  327.381  as  follows: 

"The  board  may  in  its  discretion  issue  a certi- 
ficate of  registration  to  any  architect  or  pro- 
fessional engineer  or  land  surveyor  who  has  been 
registered  in  another  state,  territory  or  posses- 
sion of  the  United  States,  or  in  another  country, 
provided  that  the  board  is  satisfied  by  proof 
adduced  by  such  applicant  that  his  qualifications 
for  registration  are  at  least  equivalent  to  the 
requirements  for  initial  registration  in  Missouri 
at  the  time  of  applicant's  initial  registration 

ft 
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Mrs . Olean  Barton 


Accordingly,  it  is  the  opinion  of  this  office  that  citizenship 
is  not  a requirement  for  registration  as  an  architect , a professional 
engineer  or  a land  surveyor  under  any  section  of  Senate  Bill  117  of 
the  75th  General  Assembly. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 

Enclosure:  Op.  No.  124 

3-1-65,  Barton 
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SCHOOLS:  A school  board  has  the  discretionary  authority 

INSURANCE:  to  pay  the  premiums  for  life  insurance  for  its 

employees  as  part  of  their  compensation. 


OPINION  NO.  500 


November  18,  1969 


Honorable  A.  Basey  Vanlandingham 
Representative  - 19th  District 
12  North  Second  Street 
Columbia,  Missouri  65201 

Dear  Representative  Vanlandingham: 

This  letter  is  in  response  to  your  request  for  an  opinion 
of  this  office  in  which  you  ask  whether  school  boards  can  pur- 
chase life  insurance  for  their  employees  as  part  of  the  employees' 
compensation. 

As  you  note,  this  office  has  previously,  by  Opinion  No.  93, 
Cason,  9/9/69,  held  that  a school  board  has  the  authority  to 
purchase  an  individual  liability  insurance  policy  on  an  employee 
to  cover  his  negligence  occurring  during  the  normal  activities 
of  the  school  district  as  a form  of  compensation.  We  see  no  valid 
distinction  between  the  purchase  of  liability  insurance  as  com- 
pensation and  the  purchase  of  life  insurance  as  compensation. 

CONCLUSION 


FILED 
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It  is  the  opinion  of  this  office  that  a school  board  has  the 
discretionary  authority  to  pay  the  premiums  for  life  insurance  for 
its  employees  as  part  of  their  compensation. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant,  Kenneth  M.  Romines. 

Yours  very  truly, 

JOHN  C.  DANFORTH 

Attorney  General 


Answered  by  Letter 
Klaffenbach 


November  14,  1969 


OPINION  LETTER  NO.  502 


Honorable  Frank  Bild 
State  Representative 
47th  District 
7 Mappen  Court 
St.  Louis,  Missouri  63128 

Dear  Mr.  Bild: 

This  letter  is  in  answer  to  your  request  for  an  opinion 
concerning  whether  or  not  the  municipal  ordinance  providing 
for  the  employment  of  a special  counsel  must  designate  the 
counsel  to  be  so  employed  and  set  out  the  terms  of  employment 
or  whether  such  ordinance  is  sufficient  if  it  merely  authorizes 
the  employment  of  special  counsel,  the  particular  individual  to 
be  designated  at  a later  time  by  motion  or  resolution  of  the 
Board  of  Aldermen. 

Your  question  is  in  reference  to  fourth  class  cities  and 
the  statute  with  respect  to  special  counsel  is  Section  79*230, 
RSMo  1959,  which  provides  in  full  as  follows: 

"The  mayor,  with  the  consent  and  approval 
of  the  majority  of  the  members  of  the  board 
of  aldermen,  shall  have  power  to  appoint  a 
treasurer,  city  attorney,  city  assessor, 
street  commissioner  and  night  watchman,  and 
such  other  officers  as  he  may  be  authorized 
by  ordinance  to  appoint,  and  if  deemed  for 
the  best  interests  of  the  city,  the  mayor 
and  board  of  aldermen  may,  by  ordinance, 
employ  special  counselTo  represent  the  city, 
either  in  a case  of  a vacancy  in  the  office 
of  city  attorney  or  to  assist  the  city  attor- 
ney, and  pay  reasonable  compensation  therefor, 
and  the  person  elected  marshal  may  be  appointed 
to  and  hold  the  office  of  street  commissioner . " 
(Emphasis  added) 


Honorable  Frank  Bild 


We  note  that  In  the  case  of  Dearmontv.  Mound  City,  278  S.W. 
802,  the  Kansas  City  Court  of  Appeals  held  that  special  counsel 
could  not  be  employed  by  motion  or  resolution. 

It  is  our  view  that  the  ordinance  must  designate  the  person 
to  be  employed,  set  out  the  compensation  and  other  terms  of  em- 
ployment, and  that  an  ordinance  merely  authorizing  the  employment 
of  special  counsel  would  not  be  in  compliance  with  Section  79*230. 

Very  truly  yours, 


JOHN  C.  DANFORTH 
Attorney  General 
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November  20,  19^9 


OPINION  LETTER  NO.  503 


Honorable  James  C.  Kirkpatrick 
Secretary  of  State 
State  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Kirkpatrick: 

Pursuant  to  Section  126. 060,  RSMo  1959,  I have 
prepared  a ballot  title  for  the  referendum  on  Senate 
Substitute  for  House  Bill  No.  480,  Seventy-Fifth  General 
Assembly.  The  ballot  title  is: 

"Provides  for  increase  in  State  employees’ 
retirement  benefits;  further  provides  that 
legislators  and  elected  State  executive 
officers  shall  be  members  of  a separate 
retirement  system  to  be  known  as  the  legis- 
lators' retirement  system;  provides  that 
members  of  the  legislators'  retirement 
system  shall  contribute  to  such  system  and 
receive  benefits  from  such  system;  pro- 
vides that  the  State  shall  contribute  annu- 
ally to  the  legislators'  retirement  system 
an  amount  sufficient  to  cover  the  amount 
by  which  benefits  paid  to  members  of  such 
system  exceed  contributions  of  members  to 
such  system." 


filed 
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Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


Answer  by  letter-Wieler 


November  5>  19^9 


OPINION  LETTER  NO.  504 


Honorable  Haskell  Holman 
State  Auditor 
Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Holman: 

This  is  in  response  to  your  request  for  an  opinion  concerning 
the  problem  of  bond  registration  with  respect  to  school  bonds  in 
the  amount  of  $200,000  bearing  6 1/4  percent  interest  and  issued  by 
Reorganized  School  District  R-10  of  Lafayette  and  Saline  Counties, 
Missouri,  dated  November  1,  1969,  said  bonds  having  been  presented 
to  your  office  for  registration.  It  is  our  understanding  based  on 
further  inquiry  that  these  bonds  had  been  sold  at  private  sale. 
Specifically,  you  asked  whether  these  bonds  are  eligible  for  re- 
gistration at  this  time  and  whether  they  should  be  registered  by 
your  office. 

In  response  to  your  request,  we  are  sending  the  following  en- 
closed opinions:  Opinion  No.  436  issued  to  the  Honorable  Haskell 
Holman  on  October  9,  1969,  and  Opinion  No.  454  issued  to  the  Honor- 
able William  C.  Phelps  on  November  4,  1969.  It  is  our  feeling  that 
these  opinions  cover  the  questions  raised. 

House  Bill  No.  2 as  passed  by  the  First  Extraordinary  Session 
of  the  75th  General  Assembly  and  signed  by  the  Governor  on  Octo- 
ber 10,  1969,  provides  that  all  bonds  issued  after  the  effective 
date  of  this  bill  by  any  school  district  may  not  bepT»  interest  at 
a rate  exceeding  6 percent  with  the  exception  that  such  bonds  may 
bear  Interest  at  a rate  not  exceeding  8 percent  if  sold  at  public 
sale  after  giving  reasonable  notice  of  such  sale.  In  Opinion  Mo. 
454  we  held  that  the  emergency  clause  in  House  Bill  No.  2 was  in- 
valid. Therefore,  It  was  our  opinion  that  House  Bill  No.  2 does 
not  become  effective  until  90  days  after  the  adjournment  of  the 
General  Assembly,  1 ,e . , December  29,  1969. 


filed 


Honorable  Haskell  Holman 


Since,  In  our  opinion,  House  Bill  No.  2 has  not  yet  become 
effective,  the  validity  of  the  bond  issue  presented  for  registra- 
tion must  be  governed  by  prior  law.  In  Opinion  No.  436  we  held 
that  the  highest  rate  of  interest  payable  on  general  obligation 
school  bonds  issued  by  common,  six-director,  urban  or  metropolitan 
school  districts  in  this  state  was  8 percent  per  annum. 

Therefore,  it  is  our  opinion  that  school  bonds  in  the  amount 
of  $200,000  bearing  6 1/4  percent  interest  as  issued  by  the  Reor- 
ganised School  District  R-10  of  Lafayette  and  Saline  Counties  before 
the  effective  date  of  House  Bill  No.  2 are  eligible  for  registration 
in  the  Auditor’s  Office  pursuant  to  Section  108.240,  RSMo  1959,  even 
though  said  bonds  were  sold  at  private  sale. 

Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


Enclosures:  Op.  No.  436 

10- 9-69,  Holma.i 

Op.  No.  454 

11- 4-69,  Phelps 
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USURY:  (1)  Consideration  paid  by  buyer 

REAL  ESTATE  MORTGAGES:  to  lender  for  bona  fide  services 

FHA  GUARANTEED  LOANS:  is  not  interest.  (2)  Considera- 

tion by  seller  to  lender  to  induce 
making  of  loan  is  not  interest  unless  shown  to  be  subterfuge  to 
establish  artificially  high  purchase  price.  (3)  Mortgage  insur- 
ance premiums  collected  by  lender  and  paid  to  FHA  do  not  consti- 
tute interest.  (4)  Section  362.195}  RSMo  1959>  purporting  to 
exempt  FHA  guaranteed  loans  from  usury  laws  is  unconstitutional. 


OPINION  NO.  506 


December  18,  1969 


Honorable  Edward  E.  Ottinger 
Representative  - 60th  District 
5912  Loughborough 
St.  Louis,  Missouri  63109 

Dear  Mr.  Ottinger: 


(TIlTd 


This  official  opinion  is  issued  pursuant  to  your  telegraphic 
request  in  which  you  ask  questions  about  the  application  of  the 
Missouri  usury  statutes  to  certain  payments  which  are  made  in  con- 
nection with  mortgage  loan  transactions  involving  loans  guaranteed 
by  the  Federal  Housing  Administration.  We  understand  that  the  pay- 
ments you  ask  about  are  as  follows: 

(a)  A payment  by  a buyer-borrower  to  a lender  of  a percent- 
age of  the  face  amount  of  the  loan,  one  time  and  not  annually,  as 
a "service  fee."  The  current  rate  is  apparently  one  percent  of 
the  principal  amount  of  the  loan  (one  point). 

(b)  A payment  by  the  seller  to  the  lender  of  a percentage 
of  the  face  amount  of  the  loan,  ostensibly  as  additional  consid- 
eration in  order  to  induce  the  lender  to  consummate  the  loan  trans- 
action with  the  buyer.  The  current  rate  for  these  payments  ap- 
pears to  be  eight  percent  of  the  face  amount  of  the  loan  (eight 
points ) . 

(c)  We  also  understand  that  borrowers  pay  an  additional  sum 
of  one  half  of  one  percent  of  the  principal  of  the  loan  per  annum 
as  a mortgage  insurance  premium.  The  borrower  pays  the  premium 

as  a part  of  his  regular  monthly  payments.  The  insurance  payments 


Honorable  Euward  E.  Ottlnger 


are  used  to  create  a fund  from  which  lenders  who  suffer  loss 
through  default  and  foreclosure  are  reimbursed.  Under  some  cir- 
cumstances a portion  of  the  premium  is  refunded  to  the  borrower 
on  payment  of  the  loan.  We  consider  that  it  would  be  helpful  to 
discuss  the  question  whether  these  mortgage  insurance  premium 
payments  constitute  Interest  within  the  Missouri  usury  statutes. 

We  also  understand  that  the  current  interest  rate  on  FHA 
loans  is  the  maximum  allowed  by  FHA,  and  that  this  is  seven  and 
one-half  percent. 

Description  of  Typical  Transaction 

Our  understanding  of  a typical  transaction  is  that  the  lender 
does  not  come  into  the  picture  until  the  seller  and  the  buyer 
have  agreed  upon  a price. 

The  buyer  will  normally  have  to  borrow  a substantial  portion 
of  the  purchase  price.  He  may  not  be  able  to  buy  the  house  un- 
less he  can  find  either  a seller  who  is  willing  to  carry  a large 
loan,  or  a lender  who  is  willing  to  lend  on  the  basis  of  a FHA 
or  Veterans'  Administration  guarantee. 

In  order  to  obtain  a guaranteed  loan,  there  must  be  an  in- 
dependent appraisal  which  sets  forth  a maximum  loan  value.  The 
buyer  may  not  obtain  a guaranteed  loan  for  more  than  the  appraised 
value.  He  could  agree  to  pay  more  than  the  market  value  as  in- 
dicated by  the  appraiser,  provided  that  he  could  obtain  the  ad- 
ditional cash. 

We  are  advised  that  the  "prime"  interest  rate,  which  is  the 
rate  charged  by  major  metropolitan  banks  to  their  most  secure 
customers,  is  now  eight  and  one-half  percent.  Corporations  are 
not  subject  to  the  usury  laws,  and  there  are  other  transactions 
which  do  not  involve  interest.  It  would  be  assumed  that  a lender 
v/ould  place  its  money  v.'here  the  highest  return  could  be  obtained. 

At  the  present  time  it  is  therefore  necessary  for  the  seller 
to  make  a payment  to  the  lender  to  induce  the  lender  to  make  a 
loan  to  the  buyer  at  an  interest  rate  authorized  by  the  FHA.  Such 
payment  is  usually  described  as  a payment  of  a certain  number  of 
’’points"  each  part  being  one  percent  of  the  loan.  We  construe 
your  reference  to  an  eight  percent  discount  as  referring  to  a 
payment  of  eight  points  to  the  lender  by  the  seller. 

If  the  face  amount  of  a mortgage  loan  is  $20,000.  the  seller 
would  pay  $1600.  to  the  lender.  At  the  closing  of  the  transaction 
the  buyer  would  pay  the  down  payment  and  sign  a $20,000.  note. 

The  sum  of  these  figures  is  the  purchase  price  which  he  agreed  to 
pay.  He  would  also  pay  $200  to  the  lender,  that  is  one  percent 
of  the  amount  of  the  loan  as  a "service  fee,"  and  would  receive 
a deed.  The  seller  would  receive  a net  of  $18,400.  from  the  loan 
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transaction,  and  would  also  receive  the  down  payment.  We  under- 
stand that  it  is  the  practice  of  lenders  to  disburse  the  full 
loan  proceeds  which  in  this  case  would  be  $20,000.  to  the  seller 
or  his  agent,  and  to  receive  a check:  back  for  the  points. 

The  Usury  Laws 


Section  ^08.030,  RSMo  provides  as  follows: 

"The  parties  may  agree,  in  writing,  for 
the  payment  of  interest,  not  exceeding 
eight  per  cent  per  annum,  on  money  due 
or  to  become  due  on  any  contract.  1 

(a)  Payments  by  borrower  (buyer) 

It  would  appear  that  the  payment  of  interest  at  the  rate  of 
seven  and  one-half  percent  per  annum,  plus  a one  percent  "service 
fee, " paid  only  one  time,  would  not  raise  the  rate  of  a long-term 
loan  above  the  lawful  rate  of  eight  percent.  For  purposes  of 
completeness,  however,  we  will  consider  the  question  whether  this 
service  fee  constitutes  interest. 

A payment  by  a borrower  to  a lender  for  services  actually 
rendered  is  not  invalid,  and  it  does  not  necessarily  constitute 
interest.  Cuendet  v.  Love,  Bryan  & Co.,  57  S.W.2d  701  (St.L.Mo. 
App.  1933).  Where  the  services  are  unsubstantial  or  illusory, 
however,  then  the  additional  payment  will  constitute  interest. 
Hecker  v.  Putney,  196  S.W.2d  MH2  (St . L.Mo . App . 19^6).  If  the 
services  given  in  exchange  for  the  one  percent  service  fee  are 
substantial,  then  the  fee  could  be  justified  without  partaking 
of  the  nature  of  interest. 

Whether  a particular  payment  constitutes  interest  or  not  is 
a question  of  fact.  Stewart  v.  Boone  County  Trust  Co.,  230  Mo. App. 
120,  87  S.W.2d  223  (St.L.Ct.App.  1935). 

The  charge  on  FHA  loans  is  provided  for  in  Section  203.27, 

Vol.  II,  Regulations  and  Rulings,  Federal  Housing  Administration 
which  provide  in  part: 

" (a)  The  mortgagee  may  collect  from  the 
mortgagor  the  following  charges,  fees  or 
discounts : 


* * * 

" (2)  A charge  to  compensate  the  mortgagee 
for  expenses  incurred  in  orginating  and 
closing  the  loan,  the  charge  not  to  exceed: 

" (i)  $20  or  1 percent  of  the  original 

principal  amount  of  the  mortgage,  whichever 
is  the  greater;  ..." 
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Under  the  precise  facts  presented,  whether  the  services  are 
substantial  or  not.  the  charging  of  this  fee  would  not  appear  to 
violate  the  usury  la'-'s.  since  a one-time  charge  of  one  percent  on 
a long-term  loan  bearing  interest  at  the  rate  of  seven  and  one-half 
percent  per  annum  would  not  result  in  an  over-all  rate  in  excess 
of  eight  percent  per  annum. 

(b ) Payment  by  the  seller  to  the  lender 

The  payment  of  eight  "points"  by  the  seller  to  the  lender  is 
more  substantial,  in  amount,  and  apparently  would  render  the  trans- 
action usurious  if  it  were  considered  to  be  a payment  of  interest 
by  the  buyer-borrower. 

91  C.J.S.,  Usury,  Section  *47,  page  630,  reads  as  follows: 

"Ordinarily,  a bonus  given  or  paid  by  a stranger 
to  a contract  of  loan  or  forbearance,  for  his 
own  purposes  or  reasons  sufficient  to  himself, 
to  induce  the  making  of  a contract  by  the  lender, 
does  not  affect  the  contract  with  usury,  . . . 
the  purpose  underlying  usury  statutes,  which  is 
the  protection  of  debtors  against  hardship  and 
oppression,  . . . having  no  relevancy  where  the 
only  loss  or  detriment  is  to  a stranger.  The 
rule  is  otherwise,  however,  where  the  person 
paying  or  promising  to  pay  the  bonus,  while 
nominally  a stranger  to  the  transaction,  is  in 
fact  the  real  beneficiary  of  the  loan  or  for- 
bearance, or  where  the  debtor  reimburses  such 
person,  or  is  in  any  way  obligated  to  reimburse 
him,  for  the  amount  of  such  bonus,  ..." 

The  law  looks  to  substance  rather  than  to  form  in  detecting 
usury.  General  Motors  Acceptance  Corporation  v.  Weinrich,  262  S.W. 
*425  (Mo.App.  192*0;  Webster  v.  Sterling  Finance  Co.,  195  S.W. 2d 
509  (Mo.  1946).  The  courts  will  not,  however,  rely  on  mere  sus- 
picion in  order  to  find  that  a transaction  is  different  from  what 
it  purports  to  be. 

A seller  may  sell  at  one  price  for  cash  and  at  a different 
and  higher  price  on  time.  Wyatt  v.  Commercial  Credit  Corporation, 
3*41  S.W. 2d  3*48  (K.C.Mo.App.  i960).  This  is  the  general  lav;, 
applicable  except  where  changed  by  specific  statute. 

If  a seller  of  real  estate  takes  the  buyer's  note  for  all 
or  a part  of  the  purchase  price,  he  may  sell  the  note  to  anyone 
who  is  willing  to  buy  it  for  a price  that  the  two  agree  upon.  A 
discount  under  these  circumstances  is  not  interest.  Webster  v. 
Sterling  Finance  Co. , supra . The  case  would  be  different  if  there 
was  no  bona  fide  sale  transaction,  as  in  Anderson  v.  Curls,  309 
S.W. 2d  692  (K.C.Mo.App.  1958)  where  an  intermediary  obtained  a 
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$400  note  from  a borrower,  purportedly  sold  it  to  a knowing  person 
for  $200,  and  remitted  $175  to  the  borrower.  The  court  said  that 
there  was  no  sale,  but  simply  a loan  by  the  party  paying  the  $200. 


A payment  of  a commission  to  a stranger  for  the  obtaining  of 
a loan  through  his  efforts  is  not  interest.  Fischman  v.  Schultz, 

55  S.W.2d  313  (St . L.Mo. App.  1932).  The  case  would  of  course  be 
different  if  the  borrower  paid  the  commission  to  a person  who  was 
not  a true  broker  but  simply  an  agent  for  the  lender.  Hecker  v. 
Putney,  supra. 

We  conclude  from  the  foregoing  that  a seller  of  real  estate 
could  properly  make  a payment  to  a lender  in  order  to  induce  that 
lender  to  make  a loan  to  the  buyer,  without  constituting  the 
seller's  payment  interest  paid  by  the  buyer.  The  seller  has  a 
proper  interest  in  the  making  of  the  loan  which  would  support  a 
consideration  moving  from  him.  The  making  of  the  loan  is  not  neces 
sarily  a benefit  to  the  buyer,  who  would  be  willing  to  have  the 
seller  as  his  lender.  The  transaction  is  not  far  removed  from  one 
in  which  the  seller  takes  the  buyer's  note  and  then  discounts  it 
in  a sale  transaction  to  which  the  buyer  is  a stranger.  There 
is  no  indication  that  the  buyer  is  obliged  to  reimburse  the  seller, 
for  the  amount  of  the  consideration  paid  by  the  seller  to  the 
lender.  It  is  of  no  significance  that  the  lender  is  acquiring  a 
guaranteed  loan.  This  simply  means  that  the  consideration  asked 
is  based  on  the  money  market,  and  not  on  any  risk  of  noncollection. 

The  lender,  concededly,  receives  more  than  an  eight  percent 
return  on  his  money.  This  is  not  significant.  One  who  lends  to 
a corporation  may  receive  more  than  eight  percent,  as  may  one  who 
purchases  negotiable  paper  owned  by  others.  The  purpose  of  the 
usury  statutes  is  to  protect  debtors,  Coleman  v.  Cole,  158  Mo.  253, 
59  S.W.  106  (1900);  Missouri  Real  Estate  Syndicate  v.  Sims,  179 
Mo.  679j  78  S.W.  IOO6  (1904).  The  statutes  do  not  exist  to  limit 
the  return  which  lenders  may  obtain. 


It  might  be  possible  to  conceive  of  a transaction  in  which  a 
seller  and  a buyer  created  a fictitious  price  in  order  to  enable 
the  buyer  to  negotiate  a loan  which  was  otherwise  usurious.  By 
the  holding  in  Webster  v.  Sterling  Finance  Co. , supra,  such  a 
result  would  not  be  presumed  and  one  asserting  it  would  have  to 
prove  his  case.  The  claim  of  a fictitious  price  is  effectively 
rebutted  in  a case  in  which  the  buyer  has  agreed  to  a price,  prior 
to  the  consummation  of  any  lending  transaction,  and  in  which  the 
buyer  pays  no  more  than  the  price  he  has  previously  agreed  to, 
together  with  interest  on  the  deferred  payments.  While  wider 
availability  of  mortgage  money  might  stimulate  purchases  and  there- 
fore tend  to  increase  the  purchase  price,  the  effects  are  remote 
from  a particular  transaction  and  do  not,  in  our  opinion,  convert 
"points"  paid  by  the  seller  into  interest  attributable  to  the  buyer 


- 5 - 


Honorable  Edward  E.  Ottinger 


(c)  Mortgage  insurance  premium 

The  mortgage  insurance  premium  (presently  one-half  of  one 
percent  per  annum)  is  collected  by  the  lender  or  his  assignee 
from  the  borrower,  as  a part  of  each  month's  payment,  but  is  paid 
over  to  FHA  for  the  purpose  of  creating  a fund  for  the  reimbursement 
of  losses  suffered  by  lenders.  Only  if  there  were  a loss  would 
this  premium  payment  inure  to  the  benefit  of  the  lender,  and  then 
it  would  pay  him  no  more  than  he  would  be  entitled  to  receive  if 
the  borrower  were  fully  to  perform  his  obligations. 

The  Supreme  Court  of  Tennessee  considered  the  status  of 
these  mortgage  insurance  premiums  in  Silver  Homes,  Inc.  v.  Marx  & 
Bensdorf,  Inc.,  333  S.W.2d  810  (Tenn.  i960).  That  court  held  that 
the  premium  payments  were  not  interest  within  the  meaning  of  the 
usury  statutes  of  the  state,  saying,  l.c.  813: 

"...  This  insurance  premium  is  solely  an  ex- 
pense incident  to  the  necessity  of  furnishing 
the  lender  satisfactory  security  for  the  re- 
payment of  the  money  loaned  for  the  purpose. 

* * * 

"...  Though  it  is  money  which  the  borrower 
pays,  it  is  not  money  received  for  the  use  of 
the  lender.  So,  it  is  not  interest  within 
the  meaning  of  our  usury  statute.  ..." 

Numerous  cases  hold  that  payments  by  the  borrower  to  the 
lender  for  the  purchase  of  fire  and  casualty  insurance,  required 
to  be  maintained  by  the  terms  of  the  mortgage  or  deed  of  trust, 
are  not  Interest  payments.  See  Annotation  91  A.L.R.2d  13^4. 

The  Tennessee  opinion  appears  to  be  soundly  reasoned.  We 
see  no  essential  difference  between  that  state's  usury  statutes 
and  Missouri's.  The  Tennessee  court  points  out  that  the  insur- 
ance premium  payments  are  solely  for  the  purpose  of  improving  the 
security,  and  that  they  do  not  provide  a return  to  the  lender 
over  and  above  the  basic  interest  rate.  They  are  payable  to  a 
third  party  for  a valid  consideration  moving  from  that  party.  The 
payments  are  similar  to  other  payments  which  the  borrower  may  be 
required  to  make  in  order  to  make  his  security  acceptable,  such 
as  the  fire  and  casualty  premiums  above  mentioned,  abstracting  or 
surveying  expense,  and  charges  for  title  examination  or  title 
insurance  policies. 

We  believe  that  the  Missouri  courts  would  follow  the  Ten- 
nessee opinion  in  holding  that  mortgage  insurance  premium  pay- 
ments to  FHA  are  not  interest. 
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Statutory  Exemptions 

We  have  considered  the  statutes  authorizing  banking  insti- 
tutions, trust  companies,  loan  and  investment  companies  and 
mortgage  loan  companies  to  make  loans  secured  by  real  property 
which  the  FHA  insures. 

Section  362. 180,  RSMo  1959,  provides  as  follows: 

"Banking  institutions,  trust  companies, 
insurance  companies,  loan  and  investment 
companies  and  mortgage  loan  companies  are 
authorized 

(1)  To  make  such  loans  and  advances  of 
credit  and  purchases  of  obligations  repre- 
senting loans  and  advances  of  credit  as  are 
eligible  for  insurance  pursuant  to  title  I, 
section  2 of  the  National  Housing  Act,  and 
to  obtain  such  insurance; 

(2)  To  make  such  loans  secured  by  real 
property  or  leasehold  interests  as  the 
Federal  Housing  Administrator  insures  or 
makes  a commitment  to  insure  pursuant  to 
Title  II  of  the  National  Housing  Act  and  to 
obtain  such  insurance." 

Section  362.195»  RSMo  1959*  provides  in  part  as  follows: 

"No  law  of  this  state  . . . prescribing  or 
limiting  interest  rates  upon  loans  or  ad- 
vances of  credit,  . . . shall  apply  to 
loans,  . . . made  pursuant  to  Sections 
362.180  ..." 

This  statute  on  its  face  might  permit  the  making  of  FHA  Insured 
loans  without  regard  to  state  usury  laws. 

The  statutory  provisions  present  problems.  There  is  first 
a problem  of  determining  the  Institutions  to  which  the  laws  apply. 
Chapter  362,  RSMo  applies  to  "banks,"  Chapter  363*  RSMo  to  "trust 
companies,"  and  Chapter  368,  RSMo  to  "loan  and  investment  companies." 
Repealed  Chapter  366,  RSMo  applied  to  "mortgage  loan  companies," 
and  was  a part  of  the  statutes  at  the  time  Sections  362. 180  and 
362.195  were  enacted.  The  question  is  whether  Section  362. 180  is 
limited  to  the  specific  corporations  organized  under  Chapters 
362,  363*  368,  and  former  Chapter  366,  or  whether  the  terms  "loan 
and  investment  companies"  and  "mortgage  loan  companies"  should  be 
given  a broader  reading  so  as  to  extend  to  savings  and  loan  as- 
sociations and  other  corporations  which  deal  in  real  estate  loans. 
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Since  each  of  the  entities  listed  in  Section  362. 180  is  de- 
scribed in  terms  of  a corporation  organized  under  a specific 
statutory  chapter  which  was  in  effect  at  the  time  of  enactment  of 
Section  362. 130,  we  are  of  the  opinion  that  the  exemption  estab- 
lished by  that  and  the  following  sections  would  be  available  only 
to  corporations  organized  under  Chapters  362,  3^3>  368  and  repealed 
Chapter  366  of  the  Missouri  Revised  Statutes,  and  that  the  exemp- 
tion cannot  be  construed  as  applying  to  savings  and  loan  associ- 
ations organized  under  Chapter  369*  or  to  corporate  lenders  orga- 
nized under  other  incorporating  statutes. 

This  view  is  borne  out  by  the  fact  that  there  was  an  attempt 
to  amend  Section  369.345,  RSMo,  by  House  Bill  No.  73  of  the  Seventy- 
Fifth  General  Assembly  which  provided  that  FHA  loans  made  by  sav- 
ings and  loan  associations  would  be  exempt  from  the  usury  laws. 

Such  bill  died  in  the  Senate  Committee  on  banks  and  financial 
Institutions . 

Article  III,  Section  44  of  the  Missouri  Constitution  pro- 
vides as  follows: 

"No  law  shall  be  valid  fixing  rates  of 
interest  or  return  for  the  loan  or  use  of 
money,  . . . for  any  particular  group  or 
class  engaged  in  lending  money.  The  rates 
of  interest  fixed  by  law  shall  be  appli- 
cable generally  and  to  all  lenders  without 
regard  to  the  type  or  classification  of 
their  business.  ' 

In  the  case  of  Household  Finance  Corporation  v.  Shaffner, 

203  S.W.2d  734  (Mo.en  Banc  1947)  the  Supreme  Court  of  Missouri 
in  discussing  Section  44,  Article  III  of  the  Constitution  said, 
l.c.  738: 


"Section  44  does  not  prohibit  the  enactment 
of  laws  authorizing  the  formation  and  regu- 
lation of  different  types  of  lenders,  such 
as  banks,  savings  and  loan  association,  etc. 
Nor  does  it  prohibit  the  enactment  of  laws 
providing  reasonable  clasification  [sic]  of 
loans  as  to  amount,  or  otherwise,  with  dif- 
ferent permissible  rates  of  interest  for 
different  types  of  loans,  but  the  rates  pro- 
vided for  any  type  of  loans,  must  be  avail- 
able to  all  lenders  who  make  such  loans, 
without  regard  to  the  type  or  classifi- 
cation of  their  business.  Whether  the  con- 
stitutional provision  is  wise  or  unwise 
is  not  our  province  to  decide." 
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Since  Section  362. I95  does  classify  lenders  by  exempting 
from  the  usury  laws  only  the  corporations  listed  in  Section 
362.180  it  is  unconstitutional  and  void  because  it  violates 
Section  44  of  Article  III  of  the  Constitution.  However,  FHA 
loans  as  well  as  other  loans  on  real  estate  in  which  the  inter- 
est charged  is  not  more  than  eight  percent  per  annum  do  not 
violate  the  Missouri  usury  laws. 

Truth  in  Lending 

We  consider  that  usury  problems  are  governed  by  state  law, 
and  that  any  federal  requirements  as  to  disclosure  of  fees  or 
charges  do  not  affect  the  determination  of  what  is  interest  and 
what  is  not. 


CONCLUSION 


It  is  the  opinion  of  this  office: 

(1)  That  a payment  by  a borrower  to  a lender  in  return  for 
services  actually  rendered  does  not  constitute  interest  within 
the  provisions  of  Section  408.030,  RSMo  1959- 

(2)  If  a buyer  and  a seller  of  real  estate  have  agreed  in 
good  faith  on  a price  and  have  not  created  a fictitious  price, 
then  a monetary  consideration  moving  from  a seller  to  a lender, 
which  the  lender  demands  as  a condition  of  making  a loan,  is  not 
interest  attributable  to  the  buyer  within  the  meaning  of  Section 
408.030,  RSMo.  Therefore  payment  of  points  (each  point  being  one 
percent  of  the  face  amount  of  the  loan)  by  the  seller  to  the  lender 
to  induce  the  lender  to  make  a loan  does  not  constitute  interest. 

(3)  A mortgage  insurance  premium,  collected  by  the  lender 
from  the  borrower  but  paid  over  to  FHA,  is  not  interest. 

(4)  Section  362.195,  RSMo,  which  exempts  FHA  loans  made  by 
certain  corporations  from  the  Missouri  usury  laws  is  unconsti- 
tutional and  void  because  it  does  not  apply  to  all  lenders  and 
is  therefore  violative  of  Section  44  of  Article  III  of  the  Mis- 
souri Constitution. 

(5)  FHA  loans  as  well  as  other  loans  on  real  estate  in 
which  the  interest  charged  is  not  more  than  eight  percent  per 
annum  do  not  violate  the  Missouri  usury  laws. 
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The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Special  Assistant,  Charles  B.  Blackjnar. 


Very  truly  yours, 

.CL-8~*r 

JOHN  C.  DANFORTH 
Attorney  General 
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Answered  by  Letter 
Klaffenbach 


November  14,  1969 


OPINION  LETTER  NO.  508 


Honorable  Edna  Eads 
Representative 
District  No.  149 
112  South  Pine  Street 
Bonne  Terre,  Missouri  63628 

Dear  Mrs.  Eads: 

This  letter  is  in  response  to  your  opinion  request  concern- 
ing Section  59.257  of  House  Bill  No.  119  of  the  75th  General 
Assembly,  which  was  effective  October  13,  1969,  asking  whether 
the  salaries  of  the  deputies  of  the  recorder  of  deeds  of  third 
class  counties  are  to  be  paid  from  the  general  revenue  of  the 
county  or  from  the  recorder's  fees. 

Section  59*257,  of  course,  concerns  recorders  of  deeds  in 
third  class  counties  where  there  is  a separate  circuit  clerk 
and  recorder.  The  previous  section  with  respect  to  the  payment 
of  deputies  in  such  a county  was  Section  59.250,  RSMo  Supp.  1967. 
The  repealed  section  stated  in  full  as  follows: 

"1.  The  recorder  of  deeds  in  counties  of 
the  third  class,  wherein  there  is  a separate 
circuit  clerk  and  recorder,  shall  keep  a 
full,  true  and  faithful  account  of  all  fees 
of  every  kind  received.  He  shall  make  a 
report  thereof  each  year  to  the  county  court. 

"2.  All  other  fees  over  and  above  the  sum  of 
four  thousand  seven  hundred  fifty  dollars  for 
each  year  of  his  official  term,  seven  hundred 
fifty  dollars  of  which  shall  be  compensation 
for  the  performance  of  duties  imposed  by  sec- 
tion 137.117,  RSMo,  and  four  thousand  dollars 
for  other  duties  imposed  by  law,  shall  be  paid 
into  the  county  treasury  after  paying  out  of 
the  fees  and  emoluments  the  amounts  ror  deputies 
and  assistants  in  his  office  that  che  county 
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court  deems  necessary. 

"3.  In  addition  to  the  fees  allowed  to  be 
retained  bj  subsection  2 he  shall  receive 
as  compensation  for  the  performance  of  the 
duties  imposed  by  section  59*225  one  thou- 
sand dollars  per  year  to  be  paid  out  of  the 
county  treasury."  (Emphasis  added) 

Obviously  under  the  repealed  section,  the  payment  of  the 
deputies  was  made  from  the  recorder's  fees. 

Section  59*257  of  House  Bill  No.  119  states  in  full  as  follows: 

"Thf*  recorder  of  deeds  in  counties  of  the 
third  class  wherein  there  is  a separate  cir- 
cuit clerk  and  recorder,  is  entitled  to  appoint 
the  deputies  that  the  recorder  of  deeds,  with 
the  approval  of  the  county  court,  deems  neces- 
sary for  the  prompt  and  proper  discharge  of  the 
duties  of  his  office.  The  deputies  shall 
possess  the  qualifications  of  clerks  of  courts 
of  record  and  may,  in  the  name  of  their  princi- 
pal, perform  the  duties  of  the  recorder  of 
deeds,  but  all  recorders  of  deeds  and  their 
sureties  are  responsible  for  the  official  con- 
duct of  their  deputies.  The  deputies  appointed 
as  herein  provided  shall  receive  the  salaries 
that  are  fixed  by  the  recorder  of  deeds,  with 
the  approval  of  the  county  court,  from  the 
general  revenue  of  the  county^  The  appointmen t 
of  every  deputy  shall  be  in  writing,  endorsed 
with  an  oath  of  office,  similar  to  that  taken 
by  the  recorder  of  deeds  and  subscribed  to  by 
the  deputy  appointed,  and  filed  by  the  recorder 
with  the  county  court."  (Emphasis  added) 

It  is  clear  that  the  above  section  provides  that  the  deputies 
shall  receive  the  salaries  that  are  fixed  by  the  recorder  of  deeds 
with  the  approval  of  the  county  court  from  the  general  revenue  of 
the  county. 

The  complication,  of  course,  is  created  by  the  interpretation 
of  the  provisions  of  House  Bill  119  with  respect  to  the  effective 
date  of  the  provisions  of  that  bill  relating  to  the  compensation 
of  the  recorder  of  deeds  of  such  county.  That  is  to  say,  on 
October  9,  1969*  we  issued  our  Opinion  No.  399  to  William  S.  Bran- 
dom.  In  that  opinion,  we  concluded  in  part  that  the  recorder  of 
deeds  in  counties  of  the  third  class  will  not  receive  the  compen- 
sation provided  by  House  Bill  No.  119  during  his  present  term  if 
the  compensation  of  such  officer  provided  by  such  bill  is  greater 
than  the  present  statutory  salary  of  such  officer.  Acting  upon 
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the  assumption,  therefore,  that  the  recorder  of  the  county  in 
question  in  this  opinion  is  not  entitled  to  receive  the  compensa- 
tion during  the  present  term  as  set  out  in  House  Bill  No.  119 
pursuant  to  our  Opinion  No.  399,  the  question  follows  as  to 
whether  or  not  the  deputies  of  such  recorder  are  to  receive  their 
compensation  under  old  Section  59*250  or  new  Section  59.257  of 
House  Bill  No.  119. 

It  is  our  view  that  Section  59*257  of  House  Bill  No.  119 
applies  and  is  effective  October  13,  1969*  regardless  of  whether 
or  not  the  provisions  relating  to  the  compensation  of  the  recorder 
of  such  county  are  effective  on  that  date  or  at  the  termination 
of  said  recorder's  term  of  office. 

Therefore,  the  salaries  of  said  deputies  as  fixed  by  the 
recorder  of  deeds  and  approved  by  the  county  court  are  to  be  paid 
from  the  general  revenue  of  the  county. 

Yours  very  truly, 


JOHN  C.  DANFORTH 
Attorney  General 
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AGRICULTURE:  Hearings  to  organize  Commodity  Mer- 

ADMINISTRATIVE  HEARING  chandising  Councils  authorized  by 

COMMISSIONER:  Senate  Bill  No.  65,  75th  General 

Assembly,  shall  be  conducted  by  the 
person  holding  the  office  of  Administrative  Hearing  Commissioner  who 
has  been  appointed  by  the  Governor  with  the  advice  and  consent  of 
the  Senate  pursuant  to  Section  161.252,  RSMo  Supp.  1967,  and  that 
the  Commissioner  of  Agriculture  is  empowered  to  make  the  determina- 
tion from  the  record  taken  of  the  testimony  received  at  the  hearing. 

OPINION  NO.  511 


■ i December  2,  1969 

Mr.  Dexter  D.  Davis,  Commissioner 
Department  of  Agriculture 
Jefferson  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Davis: 


FILED 

sn 


This  is  in  response  to  your  request  for  an  official  opinion 
on  the  question  whether  hearings  to  organize  Commodity  Merchan- 
dising Councils  authorized  by  Senate  Bill  No.  65  of  the  75th  General 
Assembly  may  be  conducted  by  hearing  officers  designated  by  the 
Commissioner  of  Agriculture  or  whether  such  hearings  must  be  con- 
ducted by  the  Administrative  Hearing  Commissioner  appointed  by  the 
Governor  pursuant  to  Section  161.252,  RSMo  Supp.  196*7. 

Your  question  arises  under  the  following  provision  of  Section 
4 of  Senate  Bill  No.  65: 

"Section  4.  Every  hearing  held  pursuant  to  this 
act  shall  be  public  and  a permanent  record  taken 
of  all  testimony  received.  The  administrative 
hearing  officer  shall  conduct  the  hearing  and 
the  commissioner  may  make  the  determination  from 
the  record." 

The  Commissioner  referred  to  in  the  foregoing  quotation  is  defined 
in  Section  1 paragraph  3 of  the  Act  as  " . . . the  commissioner  of 
agriculture  of  the  state  of  Missouri  or  his  delegated  representa- 
tive ; " . 

The  basic  rule  of  construction  of  a statute  is  to  seek  the  in- 
tention of  the  legislature  as  expressed  In  the  statute.  Julian  v. 
Mayor,  Councilmen,  and  Citizens  of  the  City  of  Liberty,  391  S.W.2d 
864.  The  Intention  of  the  legislature  in  this  instance  is  revealed 
by  the  legislative  history  of  the  Act. 


Mr.  Dexter  D.  Davis 


In  the  original  Senate  Bill  No.  65  as  introduced  by  Senators 
Tinnin  and  Ryan,  we  find  that  on  page  4,  section  4,  lines  1 through 
8 are  as  follows : 

"Section  4 . Every  hearing  held  pursuant  to  this 
act  shall  be  public  and  a permanent  record  taken 
of  all  testimony  received.  The  commissioner  may 
designate  employees  of  the  department  of  agricul- 
ture or  other  qualified  persons,  or  both  as 
examiners.  The  examiners  may  exercise  any  power 
herein  conferred  on  the  commissioner.  At  each 
hearing  the  commissioner  shall  receive  evidence 
with  respect  to  all  of  the  matters  and  things 
on  which  he  must  make  a finding." 

In  the  Senate  Journal  for  Monday,  March  10,  1969,  we  find  at  the 
bottom  of  page  323  the  following: 

"Senator  Spradling  offered  Senate  Amendment  No. 

2,  which  was  read: 

SENATE  AMENDMENT  NO.  2. 

"Amendment  Senate  Committee  Substitute  for 
Senate  Bill  No.  65,  page  4,  section  4,  lines 
1 through  8,  by  striking  all  of  said  lines  and 
inserting  in  lieu  thereof  the  following: 

"'Section  4.  Every  hearing  held  pursuant  to 
this  act  shall  be  public  and  a permanent  record 
taken  of  all  testimony  received.  The  Adminis- 
trative Hearing  Officer  shall  conduct  the  hear- 
ing and  the  Commissioner  may  make  the  determina- 
tion from  the  record. ' 

"Senator  Spradling  moved  that  the  above  amend- 
ment be  adopted. 

"Which  motion  prevailed." 

This  amendment  was  included  in  the  Perfected  Senate  Committee  Sub- 
stitute for  Senate  Bill  No.  65  and  passed  with  the  provision  in  the 
form  which  gave  rise  to  your  question. 

We  must  be  governed  by  what  the  legislature  wrote.  It  is  ap- 
parent that  the  legislature  did  empower  the  person  who  occupies  the 
Office  of  the  Administrative  Hearing  Commissioner  pursuant  to  Section 
161.252,  RSMo  Supp.  1967,  to  conduct  the  hearings. 
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CONCLUSION 

It  is  therefore  the  opinion  of  this  office  that  hearings  to 
organize  Commodity  Merchandising  Councils  authorized  by  Senate  Bill 
No.  65,  75th  General  Assembly,  shall  be  conducted  by  the  person 
holding  the  office  of  Administrative  Hearing  Commissioner  who  has 
been  appointed  by  the  Governor  with  the  advice  and  consent  of  the 
Senate  pursuant  to  Section  161.252,  RSMo  Supp.  1967,  and  that  the 
Commissioner  of  Agriculture  is  empowered  to  make  the  determination 
from  the  record  taken  of  the  testimony  received  at  the  hearing. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Assistant,  L.  J.  Gardner. 


Yours  very  truly 


JOHN  C.  DANFORTH 
Attorney  General 


\ 
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Answer  by  letter-Wieler 


December  17,  1 16  • 


OPINION  LETTER  NO.  512 


Mr.  Oene  Sally,  Director 
Department  of  Community  Affairs 
Jefferson  Building 
Jefferson  City,  Missouri  65101 

Dear  Mr.  Sally: 

This  is  in  answer  to  your  request  for  an  opinion  from  this 
office  upon  the  following  question: 

"'Is  a municipal  housing  authority,  organized 
under  the  provisions  of  Chapter  99  of  the  Re- 
vised Statutes  of  Missouri,  Included  under  the 
provisions  of  House  Bill  No.  2,  First  Extra- 
ordinary Session  of  the  Seventy -fifth  General 
Assembly? ' " 

House  Bill  No.  2 provides: 

"Section  1.  Section  108.170,  RSMo  Supp.  1967, 
is  repealed  and  one  new  section  enacted  in  lieu 
thereof,  to  be  known  as  section  108.170,  to 
read  as  follows : 

"108. 170.  Other  provisions  of  law  to  the  con- 
trary notwithstanding,  any  and  all  bonds  in- 
cluding revenue  bonds  hereafter  issued  under 
any  law  of  this  state  by  any  county,  city, 
town,  village,  school  district,  educational 
institution,  drainage  district,  levee  district, 
nursing  home  district,  hospital  district, 
library  district,  road  district,  fire  protec- 
tion district,  water  supply  district,  sewer 
district,  special  authority  created  under  Sec- 
tion 64.920,  RSMo,  authority  created  pursuant 
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to  the  provisions  of  Chapter  238,  RSMo.,  or 
other  municipality,  political  subdivision  or 
district  of  this  state  shall  be  negotiable  and 
may  bear  interest  at  a rate  not  exceeding  six 
percent  per  annum,  and  may  be  sold,  at  any 
sale  pursuant  to  any  law  applicable  thereto, 
at  the  best  price  obtainable,  not  less  than 
ninety-five  percent  of  the  par  value  thereof, 
anything  in  any  proceedings  heretofore  had 
authorizing  such  bonds  or  in  any  law  of  this 
state  to  the  contrary  notwithstanding.  Such 
aforementioned  bonds  may  bear  interest  at  a 
rate  not  exceeding  eight  percent  per  annum  if 
sold  at  public  sale  after  giving  reasonable 
notice  of  such  sale,  at  the  best  price  obtain- 
able, not  less  than  ninety-five  percent  of  the 
par  value  thereof.  Industrial  development 
revenue  bonds  may,  however,  be  sold  at  private 
sale  and  bear  interest  at  a rate  not  exceeding 
eight  percent  per  annum  if  sold  pursuant  to 
any  law  applicable  thereto,  at  the  best  price 
obtainable,  not  less  than  ninety-five  percent 
of  the  par  value  thereof. 

"Section  A.  Because  many  political  subdivisions 
of  this  state  have  found  it  extremely  difficult 
and,  in  many  cases,  impossible  to  sell  their 
bonds  at  six  percent  interest  on  the  bond  market 
and  consequently  are  unable  to  build  or  maintain 
public  utilities  and  services  necessary  to  the 
health,  safety,  and  well-being  of  their  citizens, 
this  act  is  deemed  necessary  for  the  immediate 
protection  of  the  public  health,  welfare,  peace 
and  safety,  and  is  hereby  declared  to  be  an 
emergency  act  within  the  meaning  of  the  consti- 
tution, and  this  act  shall  be  in  full  force  and 
effect  upon  its  passage  and  approval." 

Section  99.080,  RSMo  1959,  provides  that  a municipal  housing 
authority  shall  constitute  a municipal  corporation,  exercising  public 
and  essential  governmental  functions.  Also,  enclosed  is  a copy  of 
Opinion  No.  39*1  > issued  to  the  Honorable  Thomas  A.  Walsh  on  Novem- 
ber 2,  1967,  which  holds  that  the  St.  Louis  Housing  Authority  is  a 
"public  body"  within  the  meaning  of  Section  105.500,  RSMo  Supp.  1967. 
In  arriving  at  this  conclusion,  the  opinion  finds  that  a housing 
authority  is  both  a municipality  and  a political  subdivision  of 
this  state  for  certain  purposes.  This  being  so,  it  is  our  view 
that  House  Bill  No.  2 was  meant  to  apply  to  municipal  housing  au- 
thorities as  well  as  the  other  political  subdivisions  listed. 
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However,  before  the  provisions  of  House  Bill  No.  2 can  be  ap 
plied  by  municipal  housing  authorities,  certain  inconsistencies 
between  the  bill  and  Section  99.150,  RSMo  1959,  must  be  resolved. 
Section  99-150  provides: 

"1.  bonds  of  an  authority  shall  be  authorized 
by  its  resolution  and  may  be  issued  in  one  or 
more  series  and  shall  bear  such  date  or  dates, 
mature  at  such  time  or  tines,  bear  interest  at 
3uch  rate  or  rates,  not  exceeding  six  per  cent 
per  annum,  be  in  such  denomination  or  denomina- 
tions, be  in  such  form,  either  coupon  or  regis- 
tered, carry  such  conversion  or  registration 
privileges,  have  such  rank  or  priority,  be  exe- 
cuted in  such  manner,  be  payable  in  such  medium 
of  payment,  at  such  place  or  places,  and  be  sub- 
ject to  such  terms  of  redemption  (with  or  without 
premium)  as  such  resolution,  its  trust  indenture 
or  mortgage  may  provide. 

”2.  The  bonds  shall  bo  sold  at  not  less  than 
par  at  public  sale  held  after  notice  published 
once  at  least  five  a&ys  prior  to  such  sale  in 
a newspaper  having  a general  circulation  in  the 
area  of  operation  and  in  a financial  newspaper 
published  in  Kansas  City  or  in  the  city  of  St. 

Louis,  provided,  that  such  bonds  may  be  sold  to 
the  federal  government  at  private  sale  at  not 
less  than  par  and,  in  the  event  less  than  all 
of  the  bonds  authorized  in  connection  with  any 
project  or  projects  are  sold  to  the  federal 
government,  the  balance  of  such  bonds  may  be 
sold  at  private  sale  at  not  less  than  par  at 
an  interest  cost  to  the  authority  of  not  to 
exceed  the  interest  cost  to  the  authority  of 
the  portion  of  the  bonds  sold  to  the  feuerai 
government . 

"3.  In  case  any  of  the  commissioners  or  officers 
of  the  authority  whose  signatures  appear  on  any 
bonds  or  coupons  shall  cease  to  bo  such  commis- 
sioners or  officers  before  the  delivery  of  such 
bonds,  such  signatures  shall,  nevertheless,  be 
valid  and  sufficient  for  all  purposes,  the  same 
as  if  they  had  remained  in  office  until  such  de- 
livery. Any  provision  of  any  law  to  the  contrary 
notwithstanding,  any  bonds  issued  pursuant  to 
sections  99-010  to  99-230  shall  be  fully  negotiable. 
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" In  any  suit,  action  or  proceedings  involving 
the  validity  or  enforceability  of  any  bond  of  an 
authority  or  the  security  therefor,  any  such  bond 
reciting  in  substance  that  it  has  been  issued  by 
the  authority  to  aid  in  financing  a housing  project 
to  provide  dwelling  accommodations  for  persons 
of  low  income  shall  be  conclusively  deemed  to 
have  been  issued  for  a housing  project  of  such 
character  and  said  project  shall  be  conclusively 
deemed  to  hsve  been  planned,  located  and  con- 
structed in  accordance  with  the  purposes  and 
provisions  of  sections  99-010  to  99-230.’' 

The  Missouri  Supreme  Court  has  said: 

"Courts  will  not  hold  that  a later  statute 
repeals  an  earlier  one  by  implication,  nor 
by  an  express  provision  to  the  effect  that 
it  repeals  former  acts  inconsistent  with  it, 
unless  the  inconsistency  clearly  appears. 

..."  Nichols  v.  Hobbs,  197  S.W.  258,  259 
(Mo.  1917) 

It  is  clear  that  House  Bill  No.  2 does  not  repeal  Section  99-150 
expressly.  See  Stricklen  v.  Combe  Printing  Co.,  249  Mo.  614,  621, 
155  S.W.  829  (1913),  wherein  the  court  said,  "...  If  there  has 
been  a repeal,  then  it  is  one  by  implication.  ..."  when  dealing 
with  a statute  which  provided,  "...  All  acts  or  parts  of  acts  not 
in  conformity  with  the  provisions  of  this  act  are  hereby  repealed. 

. . ."  Therefore,  it  is  necessary  to  compare  the  two  provisions 
to  see  whether  or  not  Section  99.150  has  been  repealed  by  necessary 
implication.  House  bill  No.  2 provides  that  any  and  all  bonds  is- 
sued by  any  municipality  may  bear  interest  at  a rate  not  exceeding 
six  percent  per  annum  with  the  exception  that  such  bonds  may  bear 
interest  at  a rate  not  exceeding  eight  percent  per  annum  if  sold 
at  public  sale  after  giving  reasonable  notice  of  such  sale  and  that 
such  bonds  shall  not  be  sold  for  less  than  ninety-five  percent  of 
the  par  value  thereof,  any  law  to  the  contrary  notwithstanding. 
Section  99.150  is  directly  contrary  in  two  instances  in  that  it 
provides  that  bonds  issued  by  a municipal  housing  authority  shall 
not  bear  interest  at  more  than  six  percent  and  that  they  shall  be 
sold  at  not  less  than  par  value.  To  this  extent,  the  two  sections 
are  irreconcilable.  Further,  in  view  of  the  legislative  pronounce- 
ment that  the  provisions  of  House  Bill  No.  2 are  to  be  controlling, 
any  law  to  the  contrary  notwithstanding,  it  is  our  opinion  that  the 
legislature  intended  for  the  provisions  of  House  Bill  No.  2 to  be 
controlling  in  those  instances  where  House  Bill  No.  2 conflicts  with 
other  laws.  By  the  same  token,  it  can  be  said  that  the  legislature 
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did  not  Intend  to  repeal  those  laws  which  are  not  In  conflict.  We 
note  the  following  language  of  the  Missouri  Supreme  Court  in  the 
decision  dealing  with  the  conflict  between  Section  108. 170,  RSMo 
Supp.  1967  (the  forerunner  to  House  Bill  No.  2)  and  Section  108.080, 
RSMo  1959,  with  respect  to  interest  rates: 

" . . .In  other  words , we  rule  that  the  re-en- 
actment of  § 108.170  in  1965  did  by  implication 
repeal  the  limitation  of  interest  to  4)5,  as 
expressed  in  $ 108.080.  Otherwise,  § 108.080 
may  stand  as  written;  the  only  change  will  be 
in  the  permitted  rate  of  interest.  The  pres- 
ence in  § 108.170  of  the  words:  'anything  * * * 
in  any  law  of  this  state  to  the  contrary  not- 
withstanding, ' confirms  us  in  this  view.  That 
expression  was  not  new  in  the  re-enactment,  but 
its  inclusion,  then  and  previously,  is  some  evi- 
dence of  an  intent  to  make  the  section  control- 
ling as  to  all  political  subdivisions.  ..." 

Edwards  v.  St.  Louis  County,  429  S.W.2d  718, 

722  (Mo.  en  banc  1968) 

Therefore,  it  is  our  view  that  those  provisions  of  Section  99.150 
which  are  irreconcilable  to  the  provisions  in  House  Bill  No.  2 axe 
repealed  by  necessary  implication. 

It  Is  the  opinion  of  this  office  that  a municipal  housing  au- 
thority, organized  under  the  provisions  of  Chapter  99  of  the  Revised 
Statutes  of  Missouri,  is  Included  under  the  provisions  of  House  Bill 
No.  2 of  the  First  Extraordinary  Session  of  the  75th  General  Assembly 
and  bonds  issued  by  said  authority  may  be  sold  at  not  less  than 
ninety-five  percent  of  par  and  may  bear  interest  at  a rate  not  ex- 
ceeding eight  percent  if  sold  at  public  sale  pursuant  to  the  notice 
qualifications  of  Section  99.150,  subsection  2,  RSMo  1959. 

Your 8 very  truly. 


JOHN  C.  DAN FORTH 
Attorney  General 


Enclosure:  Op.  No.  394 

11-2-67,  Walsh 
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CITIES,  TOWNS  AND  VILLAGES:  There  is  no  statutory  re- 

CrTY  OFFICERS:  quirement  that  appointed 

police  officers  in  third 

class  cities  governed  by  provisions  of  Chapter  77,  RSMo  1959*  be 
residents  of  such  city,  but  such  cities  may  by  ordinance  require 
residence  or  other  qualifications  in  addition  to  those  prescribed 
by  statute.  An  existing  ordinance  requiring  such  residence  is  not 
rendered  invalid  or  ineffective  by  a statutory  amendment  permitting 
the  employment  of  nonresident  police  officers. 


OPINION  NO.  514 
November  25,  19^9 

1 FILED 

Honorable  Ronald  M.  Belt 
Representative  - 96th  District 
1015  North  Jackson 
Macon,  Missouri  63552 

Dear  Mr.  Belt: 

This  official  opinion  is  issued  in  answer  to  your  recent 
letter  in  which  you  ask  whether  a city  of  the  third  class  gov- 
erned by  provisions  of  Chapter  77,  RSMo  1959*  may  employ  non- 
residents as  policemen,  when  the  city  ordinances  require  that  all 
persons  appointed  to  office  shall  have  been  residents  of  the  city 
for  a specified  time. 

Section  77.380,  Senate  Bill  No.  15,  Seventy-Fifth  General 
Assembly,  applies  to  cities  of  the  third  class  and  provides  in 
part  as  follows: 

"All  officers  elected  or  appointed  to  offices 
under  the  city  government  shall  be  qualified 
voters  under  the  laws  and  constitution  of  this 
state  and,  except  the  city  sextons,  the  city 
attorney  in  cities  of  less  than  three  thousand 
inhabitants,  appointed  police  officers,  and 
other  employees  having  only  ministerial  duties, 
must  be  residents  of  the  city.  ..." 

[Emphasis  ours] 

Section  77.380  was  first  amended  in  1967.  Laws  1967,  p.159. 
Prior  to  such  amendment  only  "city  sextons"  were  excluded  from 
the  residence  requirements.  The  1969  amendment  added  city  at- 
torneys in  cities  of  less  than  three  thousand  population  to  those 
exempt  from  the  residency  requirements  . 


We  understand,  however,  that  a particular  city  has  an  ordi- 
nance which  provides  that  "every  person  elected  or  appointed  to 
any  office  under  the  city  government  . . . shall  have  been  a resi- 
dent of  the  city  . . . for  one  year  next  preceeding  his  election 
or  appointment.  ' We  assume  that  this  ordinance  was  in  force  at 
the  time  of  the  1967  statutory  amendment  to  Section  77-380  when 
"appointed  police  officer"  were  first  exempted  from  the  residency 
requirement . 

The  definitions  of  the  words  "officer"  and  "office"  show 
some  variation  but  it  would  appear  that  a city  policeman  is  an 
"officer"  who  holds  an  "office"  as  those  terms  are  used  in  Section 
77.380,  both  in  its  present  form  and  in  the  form  in  which  it  existed 
prior  to  1967.  Such  a construction  is  supported  both  by  the  ex- 
clusion of  police  officers  in  the  1967  amendment,  and  by  the  ex- 
clusion of  only  the  "city  sextons"  in  the  statute  prior  to  1967. 

It  is  also  reasonable  to  assume  that  the  terms  "officer" 
and  "office"  in  an  ordinance  defining  the  qualifications  of  city 
officers  are  used  in  the  same  sense  that  they  are  used  in  the 
statutes  prescribing  qualifications.  The  tenor  of  the  ordinance 
in  question,  then,  is  to  require  that  police  officers  have  been 
residents  of  the  city  for  one  year. 

The  statute  prescribes  minimum  qualifications,  but  we  see 
no  reason  why  the  city  may  not  prescribe  additional  qualifications 
of  age,  residence  or  education,  by  ordinance.  The  ordinance  in 
question  goes  beyond  the  statute  in  its  present  or  its  earlier 
form  in  requiring  not  only  that  city  officers  be  residents,  but 
that  they  have  been  residents  for  a specific  period.  The  speci- 
fication of  additional  qualifications  is  one  the  city  has  the 
authority  to  make. 

The  provisions  of  Section  77-380,  Senate  Bill  No.  15,  Seventy- 
Fifth  General  Assembly,  merely  permit  the  employment  of  nonresi- 
dent policemen.  The  section  does  not  preclude  the  Imposition  of 
additional  qualifications,  nor  does  it  operate  to  render  an  exist- 
ing ordinance  which  prescribes  additional  qualifications  inef- 
fective . 

If  the  city  proposes  to  take  advantage  of  the  amendment  of 
Section  77.380  by  employing  nonresident  policemen,  it  should 
amend  or  repeal  the  ordinance  prescribing  qualifications  for 
persons  appointed  to  office. 

CONCLUSION 


There  is  no  statutory  requirement  that  appointed  police  of- 
ficers In  third  class  cities  governed  by  provisions  of  Chapter  77, 
RSMo,  be  residents  of  such  city,  but  such  cities  may  by  ordi- 
nance require  residence  or  other  qualifications  in  addition  to 
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those  prescribed  by  statute.  An  existing  ordinance  requiring  such 
residence  is  not  rendered  invalid  or  ineffective  by  a statutory 
amendment  permitting  the  employment  of  nonresident  police  officers. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  Special  Assistant,  Charles  B.  Blackmar. 

Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 


A person  may  be  appointed  as  a 
policeman  in  a fourth  class  city 
who  is  not  a resident  of  such  city. 


CITIES,  TOWNS  AND  VILLAGES: 
CITIES  OP  FOURTH  CLASS: 
POLICE: 

RESIDENCE: 


OPINION  NO.  516 


December  23,  19^9 


Honorable  David  H.  Jackson 
Prosecuting  Attorney 
St.  Clair  County 
Osceola,  Missouri  6 M 776 

Dear  Mr.  Jackson: 


I FILED 
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This  is  in  response  to  your  request  for  an  opinion  from  this 
office  as  follows: 


"Would  you  please  furnish  me  with  an 
Attorney  General’s  opinion  concerning 
whether  there  is  a residency  requirement 
for  the  city  police  chief  of  a fourth 
class  city  who  is  appointed  by  the 
Mayor  and  City  Council.  Also,  if 
there  is  a residency  requirement, 
what  that  requirement  is." 

Osceola  is  a fourth  class  city. 

Section  79.250  Senate  Bill  No.  15  of  the  Seventy-fifth  General 
Assembly,  Missouri  Legislative  Service  1969  pamphlet  No.  1 p.  29, 
which  applies  to  fourth  class  cities  provides  as  follows: 

"All  officers  elected  or  appointed  to 
offices  under  the  city  government  shall 
be  qualified  voters  under  the  laws  and 
constitution  of  this  state  and  the  or- 
dinances of  the  city  except  that  ap- 
pointed police  officers,  the  city  at- 
torney, and  other  employees  having  only 


Honorable  David  H.  Jackson 


ministerial  duties  need  not  be  registered 
voters  of  the  city.  No  person  shall  be 
elected  or  appointed  to  any  office  who 
shall  at  the  time  be  in  arrears  for  any 
unpaid  city  taxes,  or  forfeiture  or  de- 
falcation in  office.  All  officers, 
except  appointed  police  officers,  the  city 
attorney,  and  other  employees  having  only 
ministerial  duties,  shall  be  residents  of 
the  city." 

Section  79.250  RSMo  1959  provided  no  person  should  be  elected 
or  appointed  to  any  office  in  a fourth  class  city  who  is  not  a qualified 
voter  and  a resident  of  the  city.  This  section  was  repealed  and  re- 
enacted by  the  General  Assembly  in  1967  by  RSMo  Supp.  1967,  by  excepting 
appointed  police  officers  and  other  employees  having  only  ministerial 
duties  from  the  voting  and  residency  requirements  of  Section  79.250 
RSMo  1959.  The  General  Assembly  in  1969;  Senate  Bill  No.  15,  V.M.A.S. 
Legislative  Service,  pamphlet  No.  1 p.  29,  repealed  and  reenacted  Sec- 
tion 79.250  by  also  exempting  the  city  attorney  from  the  voting  and 
residency  requirements. 

In  Memmel  v.  Thomas,  l8l,  S.W.2d  168,  in  construing  a statute 
the  court  said: 

'"To  get  at  the  true  meaning  of  language 
employed  in  a statute,  we  must  look  at 
the  whole  purpose  of  the  act,  the  law  as 
it  was  before  the  enactment,  and  the  change 
in  the  law  intended  to  be  made.'  Pembroke 
v.  Huston,  180  Mo.  627,  loc.cit.  636,  79 
S.W.  470,  471 ; Young  v.  Hudson,  99  Mo.  102, 

12  S.W.  632.  We  should  also  consider  the 
results  of  the  construction  suggested,  it 
being  presumed  that  the  Legislature  intended 
a reasonable  construction  which  will  permit 
of  beneficial  results.  Darlington  Lumber 
Co.  v.  Missouri  Pacific  R.  Co.,  216  Mo.  658, 
loc.cit,  672,  116  S.W.  530. 

"Prior  to  the  enactment  of  this  section 
administration  of  an  estate  could  only  be 
closed  out  after  all  assets  were  liquidated, 
or  distributed  in  kind.  No  doubt  it  was 
to  correct  this  condition  that  the  sec- 
tion was  enacted.  Rutledge  v.  Simpson's 
Adm'r,  l4l  Mo.  290,  42  S.W.  820,  loc.cit. 

821." 
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It  is  a matter  of  common  knowledge  at  the  present  time  that  law 
enforcement  officials  must  have  scientific  and  specified  training  in 
order  to  properly  perform  their  duties  as  police  officers.  Frequently, 
persons  with  such  qualifications  do  not  reside  within  the  city.  Un- 
doubtedly, this  condition  prompted  the  legislature  to  eliminate  the 
residency  qualifications  for  appointed  police  officers  in  fourth 
class  cities  so  that  qualified  persons  could  be  appointed  to  fill 
such  important  positions  without  being  residents  of  such  city. 


CONCLUSION 


It  is  the  opinion  of  this  office  that  a person  who  is  not  a 
resident  of  a fourth  class  city  may  be  appointed  chief  of  police  of 
such  city. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant.  Moody  Mansur. 


JOHN  C.  DANFORTH 
Attorney  General 
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Answer  by  letter-Wieler 


December  19,  1^69 


OPINION  LETTER  NO.  5 24 


Dr.  Walter  C.  Daniels,  President 
Lincoln  University 
820  Chestnut  Street 
JefferBon  City,  Missouri  65101 

Dear  Dr.  Daniels: 

This  is  in  response  to  a request  for  an  opinion  from  your 
Administrative  Assistant,  Mr.  Arthur  E.  Pullam,  with  respect  to 
some  property  known  as  the  Dalton  Vocational  School  and  accompany- 
ing land  located  in  Chariton  County,  Missouri,  said  property  being 
under  the  control  of  the  Board  of  Curators  of  Lincoln  University 
pursuant  to  Section  175.070,  RSMo  Supp.  1967 . Specifically,  the 
opinion  request  inquires  as  to  the  authority  of  Lincoln  University 
to  sell,  lease  or  convey  this  property  and  whether  public  notice 
would  be  required  in  order  to  do  so. 

Section  175.070,  RSMo  Supp.  1967,  provides: 

"The  board  of  curators  for  Lincoln  University 
shall  take  over  and  conduct  the  demonstration 
farm  and  agricultural  school  as  now  established 
at  Dalton,  Missouri,  and  the  supervision  ana 
control  of  the  school  is  hereby  invested  in  the 
board  of  curators  for  the  Lincoln  University." 

Section  175.040,  RSMo  1959,  incorporates  the  provisions  of 
Section  172.020,  RSMo  1959,  and  thereby  empowers  the  Board  of  Cura- 
tors at  Lincoln  University  to  'take,  purchase  and  to  sell,  convey 
and  otherwise  dispose  of  lands  and  chattels."  In  addition,  the 
legislature  in  1957,  by  special  enactment,  provided: 

'The  board  of  curators  of  Lincoln  University 
by  and  with  the  approval  of  the  governor  may 
convey  by  appropriate  deed  to  any  state  agency 
designated  by  the  governor  the  land  and  pro- 
perty acquired  pursuant  to  section  128  of  an 
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act  of  the  Fifty -Second  General  Assembly,  found 
at  Laws  1923,  page  11,  for  a demonstration  farm 
and  agricultural  school  for  the  Negro  race  at 
Dalton,  Missouri.  If  the  property  is  not  con- 
veyed to  a state  agency  within  two  years  after 
this  act  becomes  effective  it  may  be  sold  and 
conveyed  by  appropriate  deed  by  the  board  of 
curators  on  the  most  advantageous  terms  obtain- 
able and  the  proceeds  therefrom  shall  be  de- 
posited in  the  state  treasury  to  the  credit  of 
the  General  Revenue  fund." 

Based  on  the  above  statutory  authority,  it  is  our  opinion  that 
the  Board  of  Curators  of  Lincoln  University  has  full  legal  power 
to  sell  and  convey  the  Dalton  School  property  on  the  most  advan- 
tageous terms  obtainable,  whether  such  sale  be  public  or  private. 

With  respect  to  leasing  the  Dalton  Vocational  School  property, 
enclosed  are  copies  of  two  opinions  issued  by  this  office  in  which 
we  found  two  specific  leasing  arrangements  for  the  Dalton  Vocational 
School  property  to  be  within  the  authority  of  the  Board  of  Curators 
of  Lincoln  University  and  therefore  proper.  Opinion  No.  21,  issued 
April  12,  1956  to  the  Honorable  Earl  E.  Dawson  and  Opinion  No.  154, 
issued  August  5,  1966  to  the  Honorable  W.  D.  Hibler,  Jr.  Although 
approval  by  this  office  of  any  proposed  leasing  arrangement  would 
necessarily  depend  upon  evaluation  of  the  particular  facts  and  cir- 
cumstances involved,  it  has  been  our  general  position  that  the  Board 
of  Curators  of  Lincoln  University  is  legally  empowered  to  lease 
the  Dalton  Vocational  School  property  at  the  best  terms  obtainable, 
whether  this  be  done  privately  or  by  public  notice. 

Yours  very  truly. 


JOhN  C.  DANFORTH 
Attorney  General 


Enclosures:  Op.  No.  21 

4-12-56,  Dawson 

Op.  No.  154 
8-5-66,  Hibler 
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Answered  by 
Klaffenbach 


December  16,  1969 


LETTER  OPINION  NO.  525 


Honorable  N.  William  Phillips 
Prosecuting  Attorney 
103  North  Market  Street 
Milan,  Missouri  63556 

Dear  Mr.  Phillips: 

This  opinion  is  in  response  to  your  question  asking  whether 
the  provisions  of  Senate  Bill  165  of  the  75th  General  Assembly 
relating  to  an  increase  in  compensation  for  sheriffs  of  counties 
of  the  third  class  for  additional  duties  imposed  upon  them  in 
filing  a report  on  the  conditions  of  the  county  jail  apply  to 
such  counties  not  having  a county  Jail. 

The  pertinent  portion  of  Senate  Bill  165  now  Section  57.^07 
is  in  part  as  follows: 

"l.  The  sheriff  in  counties  of  the  third  class 
shall  on  January  first  of  each  year  and  every 
three  months  thereafter  file  with  the  circuit 
court  of  the  county  a report  on  the  conditions 
of  the  county  Jail,  the  number  of  prisoners 
confined  in  the  Jail,  together  with  recommenda- 
tions relating  to  its  operation. 

"2.  In  addition  to  the  salary,  travel  expenses, 
reimbursement  expenses,  and  any  other  compen- 
sation now  provided  by  law,  the  sheriff  in 
each  county  of  the  third  class,  for  the  per- 
formance of  these  duties,  shall  receive  the 
following  sums  per  year:  In  counties  having 
a population  of  less  than  seven  thousand  five 
hundred,  the  sum  of  six  thousand  eight  hundred 
dollars;  in  counties  having  a population  of 
seven  thousand  five  hundred  and  less  than  ten 
thousand,  the  sum  of  seven  thousand  one  hun- 
dred dollars;  in  counties  having  a population 
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of  ten  thousand  and  less  than  eleven  thousand 
five  hundred  the  sum  of  seven  thousand  four 
hundred  dollars;  in  counties  having  a popula- 
tion of  eleven  thousand  five  hundred  and  less 
than  fifteen  thousand,  the  sum  of  seven  thou- 
sand seven  hundred  dollars;  in  counties  having 
a population  of  fifteen  thousand  and  less  than 
twenty-four  thousand,  the  sum  of  seven  thousand 
nine  hundred  dollars;  in  counties  having  a 
population  of  twenty-four  thousand  and  less 
than  thirty  thousand,  the  sum  of  seven  thousand 
eight  hundred  dollars;  and  in  counties  having 
a population  of  thirty  thousand  and  more,  the 
sum  of  seven  thousand  five  hundred  dollars, 
payable  in  twelve  equal  monthly  installments 
out  of  the  county  treasury,  by  warrants  drawn 
by  the  county  court  upon  the  county  treasury. 

'*3.  In  counties  of  the  third  class  after  Octo- 
ber 13,  1969,  the  sheriff  shall  pay  all  fees 
collected  by  him  in  civil  matters,  and  which 
were  previously  retainable  by  him,  into  the 
county  treasury,  except  charges  for  each  mile 
traveled,  allowable  to  him,  which  he  may  re- 
tain, in  serving  civil  process. 

"4.  Notwithstanding  other  provisions  of  this 
section  the  total  compensation  of  sheriffs  of 
counties  of  the  third  class  with  an  assessed 
valuation  of  less  than  twenty  million  dollars 
shall  not  exceed  ten  thousand  dollars  exclu- 
ding mileage." 

In  our  Opinion  No.  387  to  Robert  B.  Paden,  dated  October  9, 
1969,  copy  enclosed,  we  held  that  the  increase  provided  was 
effective  October  13,  1969. 

In  St a te  v . Carpen ter,  388  S.W.2d  823  (1965),  the  Supreme 
Court  of  Missouri,  en  Banc,  held  that  the  fact  that  an  officer 
does  not  perform  all  or  any  of  the  duties  of  the  office  does  not 
affect  his  right  to  the  salary  attached  thereto  unless  the 
statutes  provide  otherwise.  Here  there  is  no  contrary  provision. 

In  that  case  the  Court  considered  whether  county  school  super- 
intendents could  receive  compensation  as  supervisors  of  transpor- 
tation and  for  preparation  of  budgets  even  in  those  counties  where 
said  superintendents  have  no  duties  with  respect  to  transportation 
or  budgets.  The  rule  laid  down  by  the  Court  was  clear  in  holding 
that  the  legislature  has  the  right  to  fix  the  amount  of  the  salary 
of  such  officer  and  no  one  else  has  the  authority  to  change  it 


- 2 - 


Honorable  N.  William  Phillips 


either  before  or  after  it  becomes  due  and  payable. 

We  are,  therefore,  constrained  to  hold  that  the  salary  pro- 
visions of  Senate  Bill  165  apply  to  present  and  future  incumbents 
and  that  such  officers  are  entitled  to  the  increase  in  salary 
even  though  the  county  in  which  they  hold  office  may  have  no 
Jail. 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 


Enc:  Opinion  No.  387 , Paden,  10/9 /69 
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REAL  ESTATE  COMMISSION: 


The  Secretary  of  the  Missouri  Real 
Estate  Commission  is  prohibited 
from  engaging  in  the  real  estate 
practice . 

OPINION  NO.  536 


December  ^9,  1969 


Mr.  Robert  T.  Leonard,  Chairman 
Missouri  Real  Estate  Commission 
222  Monroe  Street 
Jefferson  City,  Missouri  65IOI 

Dear  Mr.  Leonard: 

On  November  21,  1969,  this  office  received  an  opinion  request 
from  you  asking  us  to  interpret  "...  the  legal  intent  of  the  language 
contained  in  RSMo.  339.120  as  pertaining  to  the  following  language: 

THe  (Secretary)  shall  devote  full  time  to  the  position'." 

It  is  our  understanding  that  the  present  Secretary  of  the  Missouri 
Real  Estate  Commission  is  engaged  in  the  real  estate  practice.  We  as- 
sume this  fact  in  our  opinion. 

Section  339.120,  RSMo  Supp.  1967,  reads  in  part  as  follows: 

"...  The  commission  may  do  all  things 
necessary  and  convenient  for  carrying 
into  effect  the  provisions  of  this  chap- 
ter, and  may  from  time  to  time  promul- 
gate necessary  rules  and  regulations 
compatible  with  the  provisions.  . . . 

The  commission  shall  employ  a secretary 
and  such  other  employees  as  it  shall 
deem  necessary  to  discharge  the  duties 
imposed  by  the  provisions  of  this  chap- 
ter. . ." 

The  Missouri  legislature  authorized  a secretary  to  discharge  the  duties 
imposed  by  the  provisions  of  Section  339.120  RSMo  Supp.  1967,  in  that 
the  commission  members  are  not  directed  to  spend  full  time  in  discharging 
the  provisions  of  said  chapter. 

As  noted  in  the  opinion  request.  Section  339.120,  RSMo  Supp.  1967, 
requires  the  secretary  to  "devote  full  time  to  the  position".  In  Board 
of  Education  of  London  Ind.  Sch.  Dist.  v.  Miller,  Ky.,  299  S.W.2d  626, 
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petitioner  instituted  a mandamus  proceeding  to  have  the  Board  of  Educa 
tion  accept  the  recommendation  of  the  school  superintendent,  that  peti 
tioner  be  employed  for  the  school  year  as  both  clerk  and  attendance 
officer.  The  Court  noted  that  K.R.S.  §159«l40(l)  is  determinative  of 
the  issue  raised  by  petitioner.  K.R.S.  §159.140(1)  requires  that  the 
attendance  officer  shall  "Devote  his  entire  time  to  the  duties  of  his 
office;  . . ."  The  Court  in  construing  that  provision  stated  l.c.  628 

" . . .The  Legislature  may  provide  that  a 
public  officer  devote  his  entire  time  to 
his  duties,  whether  or  not  the  entire  time 
of  the  officer  is  in  fact  required  for  the 
complete  and  faithful  performance  of  his 
duties.  Miller  v.  Walley,  122  Miss.  521, 

84  So.  466.  Our  Legislature  has  so  dir- 
ected in  the  case  of  attendance  officers. 

Regardless  of  where  the  equities  may  lie 
here,  the  statute  speaks  plainly,  and  its 
provisions  are  mandatory.  Opal  has  no 
legal  right  to  retain  her  employment  in 
direct  contravention  of  an  express  stat- 
utory provision." 


In  State  ex  rel  Gray  v.  Miller,  105  S.W.  272,  206  Mo.  541  l.c. 
541  the  Supreme  Court  of  Missouri  stated: 

"It  is  fundamental  and  one  of  the  cardi- 
nal rules  in  the  construction  of  statutes 
that  the  true  intent  and  meaning  of  the 
lawmaking  authority,  as  expressed  in  the 
language  employed,  should,  if  possible, 
be  ascertained  and  declared.  On  the 
other  hand,  it  is  equally  well  settled 
that  words  and  phrases  shall  be  taken 
in  their  plain  or  ordinary  and  usual 
sense,  and  that  it  is  incumbent  upon  the 
courts  to  construe  a statute  as  written, 
without  regard  to  the  results  of  the 
construction,  or  the  wisdom  of  the  law 
as  thus  constructed.  ..." 

In  light  of  the  above,  it  seems  clear  that  the  secretary  of  the 
Missouri  Real  Estate  Commission  must  not  engage  in  the  real  estate 
practice.  To  interpret  "He  shall  devote  full  time  to  the  position", 
in  a different  manner  would  be  contrary  to  the  plain,  ordinary  and 
usual  meaning  of  the  words. 
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It  is  also  felt  that  there  is  another  strong  and  compelling 
reason  for  this  conclusion.  In  State  v.  Cumpton,  240  S.W.2d  877  Mo.,  the 
Court  quotes  with  approval  from  43  Am.  Jur.  8l,  Public  Officers,  §266: 

"A  public  officer  owes  an  undivided  loyalty 
to  the  public  whom  he  serves  and  he  should 
not  place  himself  in  a position  which  will 
subject  him  to  conflicting  duties  or  expose 
him  to  the  temptation  of  acting  other  than 
in  the  best  interest  of  the  public.  ..." 

The  Secretary  of  the  Missouri  Real  Estate  Commission  is  responsible 
as  the  agent  of  the  Commission  to  discharge  the  duties  imposed  by  the  pro- 
visions of  Chapter  339  RSMo.  Chapter  339  RSMo.  contains  the  body  of  lav/ 
which  regulates  and  limits  the  activities  of  real  estate  brokers  and  sale- 
smen licensed  to  do  business  in  Missouri.  Under  that  law,  the  Secretary 
of  the  Commission  is  responsible  for  processing  complaints  by  private 
persons  or  business  entities  against  the  acts  of  real  estate  brokers  or 
salesmen.  A person  charged  with  this  responsibility  should  not  be  a prac- 
ticing realtor  in  that  the  opportunity  would  exist  for  him  to  quash  a 
complaint  against  himself  or  strongly  influence  the  handling  of  such  a 
complaint.  The  Secretary  of  the  Missouri  Real  Estate  Commission  must  not 
place  himself  in  a position  which  will  tempt  him  to  act  in  a manner  con- 
trary to  the  public  interest.  We  are  certain  that  the  legislature  anti- 
cipated this  conflict  and  that  the  requirement  to  spend  full  time  is 
reflective  of  a legislative  intent  to  avoid  possible  conflicts. 

In  light  of  the  above  reasons,  it  is  our  opinion  that  the  Sec- 
retary of  the  Missouri  Real  Estate  Commission  is  prohibited  from  engag- 
ing either  directly  or  indirectly  in  the  real  estate  practice. 


CONCLUSION 


It  is  therefore,  the  opinion  of  this  office  that  Section  339.120 
RSMo  Supp.  1967,  and  the  conflict  of  interest  law  prohibits  the  Secretary 
of  the  Missouri  Real  Estate  Commission  from  engaging  either  directly  or 
indirectly  in  the  real  estate  practice. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared  by 
my  assistant  Alfred  C.  Sikes. 


Yours  very^ia^ily, 

JOHN  C.  DANPORTH 
Attorney  General 
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MENTAL  ILLNESS:  Under  Sections  202.805  and  202.807 

PROBATE  COURT:  of  House  Bill  43  of  the  75th  General 

DIVISION  OF  MENTAL  HEALTH:  Assembly,  (1)  An  indigent  patient 

is  entitled  to  an  attorney  and  the 
attorney  is  entitled  to  a reasonable  fee  for  his  services  which 
fee  is  assessed  as  a cost  to  be  paid  by  the  county  of  residence 
regardless  of  whether  or  not  the  proceedings  are  held  in  the  county 
of  residence  or  in  the  county  wherein  the  facility  is  located. 

(2)  Commitment  proceedings  instituted  under  Section  202.807  pur- 
suant to  and  as  prescribed  by  Section  202.805  are  to  be  held  in 
the  county  wherein  the  facility  is  located  unless  the  patient 
applies  to  have  said  proceedings  transferred  to  the  jurisdiction 
of  the  probate  court  of  his  county  of  residence  as  defined  in  Sec- 
tion 202.010. 


OPINION  NO.  537 


December  2,  1969 


Honorable  Zane  White 
Prosecuting  Attorney 
Phelps  County  Courthouse 
Rolla,  Missouri  65401 


Dear  Mr.  White: 

This  opinion  is  in  response  to  your  request  concerning  an 
interpretation  of  certain  provisions  of  House  Bill  43  of  the  75th 
General  Assembly  (V.A.M.S.  Act  No.  79). 

Specifically  your  questions  are  as  follows: 

"Section  202.805  laws  of  1969  provide  . . . 

'the  head  of  the  facility  shall  notify  the 
Probate  Court  of  the  County  wherein  the 
facility  is  located'  . . . Section  202.807 
subsection  4,  laws  of  1969.  . • 'it  is  pro- 
vided that  if  the  patient  is  not  represented 
by  an  attorney,  the  Court  shall  appoint  one 
and  if  the  patient  is  unable  to  pay  an  attorney 
fee,  the  fee  shall  be  assessed  as  costs  and 
paid  by  the  County  . . . * 

"QUESTION  1.  Would  the  County  responsible 
for  the  attorney  fees  and  costs  be  the  county 
of  residence  as  defined  in  section  202.010, 
laws  of  1969?  Or  would  it  be  the  county 
wherein  the  facility  is  located? 

"QUESTION  2.  In  the  event  of  a temporary 
or  emergency  committment  from  a county  in 
which  the  facility  was  not  located  would 
subsequent  proceedings  on  involuntary  com- 
mittment be  in  the  county  wherein  the 
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facility  is  located  or  in  the  county  of 
residence  as  defined  in  section  202.010 
or  in  the  county  from  which  the  patient  was 
sent  for  emergency  or  temporary  care  and 
treatment?" 

In  answer  to  your  first  question.  Section  202.805  of  the  bill 
provides  in  full  as  follows: 

"l.  Within  ten  days  after  the  admission  of 
any  person  under  the  provisions  of  section 
202.800,  or  202.803  the  head  of  the  facility 
shall  notify  the  probate  court  of  the  county 
wherein  the  facility  is  located  of  such 
patient.  The  notification  shall  contain  the 
full  name  of  the  patient,  his  address,  man- 
ner of  admission,  the  name  of  his  next  of 
kin,  spouse  or  guardian,  and  such  other  in- 
formation concerning  the  patient  as  may  be 
necessary. 

"2.  Upon  receipt  of  the  notice  the  judge 
shall  note  it  on  his  docket  and  if  no  pro- 
ceeding is  instituted  under  section  202.807 
by  any  person  authorized  to  do  so  within 
five  days,  he  shall  order  the  patient's  re- 
lease. The  head  of  the  facility  upon  receipt 
of  the  order  of  release  shall  release  the 
patient  immediately. 

"3*  If  the  proceeding  under  section  202.807 
is  instituted  within  the  five-day  period, 
the  court  shall  hold  the  hearing  therein 
provided  for  within  ten  days  thereafter  and 
shall  order  that  all  preliminary  acts  re- 
quired by  section  202.807  be  performed  before 
the  hearing.  The  court  may  order  the  tem- 
porary confinement  continued  until  the  rendi- 
tion of  judgment  in  the  proceeding,  but  the 
judgment  shall  be  rendered  not  later  than 
five  days  after  the  end  of  the  hearing." 

The  pertinent  sections  of  Section  202.807  relative  to  the 
judicial  procedure  for  involuntary  hospitalization  provide: 

"4.  The  hearings  shall  be  conducted  in  as 
informal  a manner  as  may  be  consistent  with 
orderly  procedure  and  in  a physical  setting 
not  likely  to  have  a harmful  effect  on  the 
mental  health  of  the  proposed  patient.  The 
court  shall  receive  all  relevant  and  material 
evidence  which  may  be  offered  and  shall  not 
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be  bound  by  the  rules  of  evidence.  If  it  is 
found  that  the  proposed  patient  is  not  re- 
presented by  an  attorney,  the  court  shall 
appoint  an  attorney  to  represent  him,  and  if 
it  is  further  found  that  the  patient  is  unable 
to  pay  an  attorney's  fee  for  services  rendered 
in  the  proceedings,  the  court  may  allow  a 
reasonable  attorney's  fee  for  the  services 
which  fee  shall  be  assessed  as  costs  and  paid 
by  the  county  together  with  other  costs  in 
the  proceedings. 

* * * * * 

”9.  If  the  hearing  arising  out  of  section 
202.790,  202.800,  202.803,  or  202.805  is  in 
a court  not  of  the  county  of  residence  and 
the  patient  makes  application  that  the  hear- 
ing be  held  in  his  county  of  residence,  the 
court  shall  order  the  proceedings  with  all 
papers,  files,  and  transcripts  of  the  pro- 
ceedings to  be  transferred  to  the  probate 
court  of  the  county  of  residence. 

"10.  Any  fees  of  all  services  required  of  the 
probate  judge,  clerk  or  court  for  which  reim- 
bursement has  not  otherwise  been  made  shall 
be  paid  at  the  expense  of  the  county  of  resi- 
dence. " 

As  can  be  seen  from  the  above  cited  sections,  Section  202.805 
requires  that  the  head  of  the  facility  notify  the  probate  court  of 
the  county  wherein  the  facility  is  located.  The  proceedings  for 
involuntary  hospitalization  initiated  and  held  under  Section 
202.807  of  the  bill  require,  among  other  things,  that  a person  be 
represented  by  an  attorney  and  that  if  such  person  is  unable  to 
pay  an  attorney's  fee  for  services  rendered  the  court  may  allow 
reasonable  attorney's  fees  for  the  services  which  fees  shall  be 
assessed  as  costs  and  paid  by  the  county  together  with  other  costs 
in  the  proceedings. 

The  provisions  of  Paragraph  10  of  Section  202.807  of  the  bill 
provide  that  any  fees  of  all  services  required  of  the  probate 
judge,  clerk  or  court  for  which  reimbursement  has  not  otherwise 
been  made  shall  be  paid  at  the  expense  of  the  county  of  residence. 

In  our  view  it  was  the  legislative  intent  that  all  such 
costs  incurred,  including  attorney  fees  for  indigent  patients, 
be  at  the  expense  of  and  paid  by  the  county  of  residence. 

In  answer  to  your  second  question,  the  jurisdiction  is  either 
in  the  probate  court  in  which  the  facility  is  located  or  in  the 
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probate  court  of  the  county  of  residence  as  defined.  As  we  have 
stated.  Section  202.805  of  the  bill  requires  that  the  superinten- 
dent notify  the  probate  court  of  the  county  where  the  facility  is 
located  of  the  patient's  hospitalization;  and  after  that,  pro- 
ceedings must  be  instituted  under  Section  202.807  of  the  bill  or 
the  patient  released. 

While  Paragraph  1,  Section  202.807  merely  refers  to  "the 
probate  court",  it  is  clear  in  reading  it  in  context  with  Section 
202.805  that  it  means  the  probate  court  wherein  the  facility  is 
located  or  the  probate  court  of  the  county  of  residence. 

When  the  cause  is  placed  on  the  docket  of  the  probate  court 
of  the  county  wherein  the  facility  is  located  under  Section  202.805 
and  proceedings  thereafter  timely  instituted  pursuant  to  Section 
202.807,  the  jurisdiction  remains  in  such  court  for  the  purpose 
of  the  involuntary  hospitalization  proceeding  unless  application 
is  made  by  the  proposed  patient  under  Paragraph  9 of  Section 
202.807  to  have  the  cause  transferred  to  the  probate  court  of  his 
county  of  residence. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  office  that  under  Sec- 
tions 202.805  and  202.807  of  House  Bill  43  of  the  75th  General 
Assembly  that: 

(1)  An  indigent  patient  is  entitled  to  an  attorney  and  the 
attorney  is  entitled  to  a reasonable  fee  for  his  services  which 
fee  is  assessed  as  a cost  to  be  paid  by  the  county  of  residence 
regardless  of  whether  or  not  the  proceedings  are  had  in  the 
county  of  residence  or  in  the  county  wherein  the  facility  is 
located . 

(2)  Commitment  proceedings  instituted  under  Section  202.807 
pursuant  to  and  as  prescribed  by  Section  202.805  are  to  be  held 
in  the  county  wherein  the  facility  is  located  unless  the  patient 
applies  to  have  said  proceedings  transferred  to  the  jurisdiction 
of  the  probate  court  of  his  county  of  residence  as  defined  in 
Section  202.010. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
by  my  assistant  John  C.  Klaffenbach. 


JOHN  C.  DANFORTH 
Attorney  General 
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CRIMINAL  LAW: 
FIREARMS : 

CONCEALED  WEAPONS: 
WEAPONS : 


Section  564.630,  RSMo  Supp.  1967,  requires 
that  a retail  dealer  in  firearms  purchas- 
ing a concealable  firearm  from  another 
such  retail  dealer  or  from  a person  who  is 
neither  a wholesaler  nor  a manufacturer 


must  obtain  and  deliver  to  the  seller  a permit  authorizing  such 
retail  dealer  to  purchase  the  concealable  firearm. 


OPINION  NO.  538 


December  23,  1969 


Honorable  Joseph  P.  Teasdale 
Prosecuting  Attorney 
Courthouse 

Independence,  Missouri  64050 
Dear  Mr.  Teasdale: 


This  opinion  is  in  response  to  your  request  in  which  you 
ask  whether  concealed  weapon  permits  are  required  in  a sale  of 
a concealable  firearm  by  a person  who  is  not  a manufacturer, 
wholesaler,  or  retail  dealer  to  a retail  dealer  who  intends  to 
re-sell  it,  and  whether  such  a permit  is  required  in  a sale  by 
a retail  dealer  of  a concealable  firearm  to  another  retail  dealer 
who  intends  to  re-sell  it. 


In  this  opinion,  we  will  confine  ourselves  to  a discussion 
of  the  sale  of  such  property  although  it  must  be  recognized  that 
the  requirements  of  the  statute  extend  to  transactions  other  than 
merely  the  sale. 

Section  564.630,  RSMo  Supp.  1967,  provides  in  part: 

"l.  No  person,  other  than  a manufacturer  or 
wholesaler  thereof  to  or  from  a wholesale  or 
retail  dealer  therein,  for  the  purpose  of  com- 
merce, shall  directly  or  indirectly  buy,  sell, 
borrow,  loan,  give  away,  trade,  barter,  deliver 
or  receive,  in  this  state,  any  pistol,  revolver 
or  other  firearm  of  a size  which  may  be  con- 
cealed upon  the  person,  unless  the  buyer,  bor- 
rower or  person  receiving  the  weapon  shall 
first  obtain  and  deliver  to,  and  the  same  be 
demanded  and  received  by,  the  seller,  loaner, 
or  person  delivering  the  weapon,  within  thirty 
days  after  the  issuance  thereof,  a permit 
authorizing  the  person  to  acquire  the  weapon." 

The  language  of  the  above  section  is  clear  in  that  the  section 
excludes  only  such  transactions  between  a manufacturer  or  wholesaler 
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to  or  from  a wholesale  or  retail  dealer  for  the  purposes  of  com- 
merce. There  is  no  exclusion  for  retail  dealers  who  sell  such 
firearms  to  other  retail  dealers.  Likewise,  the  statute  does 
not  exclude  sales  by  individuals  to  retail  dealers  even  though 
such  sale  is  for  the  purpose  of  resale  by  the  retail  dealer  pur- 
chaser. 

Whether  or  not  a person  is  a retail  dealer  or  a wholesale 
dealer  is  a question  of  fact  and  must  be  determined  by  the  in- 
dividual circumstances  in  each  case.  The  terms  "retail" , "whole- 
sale" and  related  terms  have  acquired  certain  and  definite  mean- 
ings. 77  C.J.S.,  Sales  1,  p.  5°0,  et  seq.  Fountain  et  al  v.  St. 
Joseph  Water  Company,  352  Mo.  817,  180  S.W.2d  26  (1944). 

We  are  not  unmindful  of  the  scope  of  federal  legislation 
dealing  with  the  licensing  or  regulation  of  firearms  and  dealers 
in  firearms.  The  federal  statutes  do  not  affect  the  construction 
of  the  Missouri  statutes  although  the  question  of  whether  or  not 
a person  is  licensed  under  the  federal  law  may  be  one  matter  to 
be  considered  in  determining  whether  or  not  he  is  a wholesale  or 
retail  dealer  as  the  terms  are  used  under  the  Missouri  statutes. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  Section  564.630,  RSMo 
Supp.  1967,  requires  that  a retail  dealer  in  firearms  purchasing 
a concealable  firearm  from  another  such  retail  dealer  or  from  a 
person  who  is  neither  a wholesaler  nor  a manufacturer  must  obtain 
and  deliver  to  the  seller  a permit  authorizing  such  retail  dealer 
to  purchase  the  concealable  firearm. 

This  opinion,  which  I hereby  approve,  was  prepared  by  my 
assistant  John  C.  Klaffenbach. 


Yours  very  truly. 


JOHN  C.  DANFORTH 
Attorney  General 
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CIRCUIT  CLERKS:  The  circuit  clerk  of  a second  class  county  must 

keep  safe  and  have  readily  available  for  payment 
$25,000  deposited  in  court  by  the  parties  pending  the  outcome  of  liti- 
gation. The  clerk,  in  keeping  these  funds  safe,  can  deposit  such  funds 
in  a demand  deposit  or  a time  deposit,  so  long  as  the  money  is  readily 
available  for  payment.  This  can  be  done  on  the  clerk's  own  initiative 
or  upon  consent  of  both  parties  by  written  agreement.  The  clerk  can 
also  invest  in  other  interest-bearing  accounts  when  done  pursuant  to 
court  order.  The  clerk  can  only  pay  the  funds  and  the  interest  earned 
from  investment  of  the  funds  as  directed  by  the  court.  The  clerk  must 
also  adhere  to  the  requirements  of  Section  483.312,  RSMo  1959* 


December  31>  1969 


Honorable  G.  William  Weier 
Prosecuting  Attorney 
Jefferson  County  Court  House 
P.  0.  Box  246 
Hillsboro,  Missouri  63050 

Dear  Mr.  Weier: 

This  is  in  reply  to  your  request  for  an  official  opinion  of  this 
office  concerning  the  authority  of  the  circuit  clerk  of  a second  class 
county  to  place  in  interest-bearing  accounts  a $25,000  deposit  made  in 
a case  when  the  parties  have  requested  that  the  clerk  make  such  in- 
vestment . 

In  your  request  you  have  mentioned  Section  483-310,  RSMo  1959, 
which  authorizes  the  circuit  clerks  in  counties  of  the  first  class  to 
invest  funds  deposited  in  court.  That  section,  of  course,  does  not 
apply  here  because  your  question  relates  to  the  circuit  clerk  of  a 
second  class  county. 

26a  C.J.S.,  Deposits  in  Court,  Section  1,  says  that: 

"A  deposit  in  court  arises  where  property  or 
funds  are  placed  in  charge  of  an  officer  of 
the  court  for  safekeeping  pending  litigation, 
as,  for  example,  until  the  question  as  to  who 
is  entitled  to  the  possession  is  determined, 
or  where  money  is  paid  into  court  as  security 
or  for  some  other  purpose." 

The  duty  of  the  clerk  regarding  such  funds  is  set  out  in  Section 
483.075(1),  RSMo  1959,  where  it  says  that  every  clerk  shall: 
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" * * * keep  a perfect  account  of  all  moneys 
coming  into  his  hands  on  account  of  costs  or 
otherwise,  and  punctually  pay  over  the  same." 

Subsection  1 of  Section  483.025,  RSMo  1959,  requires  every 
clerk  to  enter  into  bond  and  Subsection  2 says  that  the  bond  shall 
be  conditioned  that  the  clerk  will: 

" * * * faithfully  perform  the  duties  of  his 
office,  and  pay  over  all  moneys  which  may 
come  to  his  hands  by  virtue  of  his  office, 

* * * ” 

The  Supreme  Court  has  said  concerning  money  deposited  in  court 
from  condemnation  proceedings  that  the  clerk  held  the  money  in  trust. 
Snyder  v.  Cowan,  120  Mo. 389,  25  S.W.382,383;  State  ex  rel  Scott  v. 
Trimble,  308  Mo. 123,  272  S.W.66,71*  The  Kansas  City  Court  of  Appeals 
has  also  said  that  if  the  clerk  received  the  money  in  his  official 
capacity  then  he  is  an  insurer  of  the  fund.  State  ex  rel.  Courtney 
v.  Callaway,  208  Mo.App.447,  237  S.W.173,176.  And,  in  another  case 
concerning  money  from  a condemnation  proceeding  the  same  court  said 
that  the  clerk  received  the  money  by  virtue  of  his  office,  and  it 
was  the  clerk's  duty  to  pay  the  money  out  under  decree  of  the  court. 
State  ex  rel.  and  to  Use  of  Clinkscales  v.  Scott,  216  Mo.App.ll4, 

26l  S.W.680,682. 

The  clerk,  then,  must  pay  out  the  funds  when  ordered  to  do  so 
by  the  court,  and  the  clerk,  being  a trustee,  is  entitled  to  a judg- 
ment before  paying  out  the  funds.  State  ex  rel.  Scott  v.  Trimble, 
supra  S.W.71.  This  necessitates  keeping  the  funds  safe  and  having 
them  readily  available. 

Section  558*220,  RSMo  1959,  originally  enacted  in  1853,  prohi- 
bits public  officials  from  "loaning"  money  which  comes  to  them  in 
their  official  capacity  and  reads  as  follows: 

"No  officer  appointed  or  elected  by  virtue  of  the 
constitution  of  this  state,  or  any  law  thereof, 
and  no  officer,  agent  or  servant  of  any  incorporated 
city  or  town,  or  of  any  municipal  township  or  school 
or  road  district,  shall  loan  out,  with  or  without 
interest,  any  money  or  valuable  security  received 
by  him,  or  which  may  be  in  his  possession  or  keeping, 
or  over  which  he  may  have  supervision,  care  or  con- 
trol, by  virtue  of  his  office,  agency  or  service,  or 
under  color  or  pretense  thereof;  and  any  such  offi- 
cer, agent  or  servant  so  loaning  such  money  or  valu- 
able security,  on  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  not  less 
than  two  years  or  by  fine  of  not  less  than  five  hun- 
dred dollars." 
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However , under  this  statute,  there  is  case  law  permitting 
"loaning"  of  money  deposited  in  the  registry  of  the  court  in  two 
instances . 

In  State  v.  Rubey,  77  Mo.6l0  (1883),  it  was  held  that  a demand 
deposit  in  a bank  is  not  a loan  as  prohibited  by  Section  558.220, 
supra.  The  court,  l.c.  620,  said  that  the  legislature  meant  to 
" * * * discriminate  between  a deposit  in  bank  for  safety  and  con- 
venience, and  an  ordinary  loan.  * * * " 

In  State  ex  rel.  Ridge  v.  Shoemaker,  278  Mo. 138,212  S.W.l,  an 
action  was  brought  against  the  Circuit  Court  of  Jackson  County  for 
interest  on  a fund  deposited  in  the  registry  of  the  court.  The  fund 
was  deposited  as  a condition  precedent  to  the  relief  of  specific  per- 
formance and  the  clerk  merely  kept  the  fund  on  demand  deposit  and 
did  not  receive  any  interest  on  the  fund.  The  court  in  speaking  of 
Section  558.220,  supra,  said,  l.c.  S.W.3,  that: 

» * * * if  the  parties  to  said  action  had 
desired  said  funds  loaned,  pending  said 
litigation,  Ihey  should  have  applied  to  the 
court  for  an  order  authorizing  the  loaning 
of  same.  They  were  bound  to  know,  as  a 
matter  of  law,  that  the  clerk,  without  such 
authority,  was  not  authorized  to  loan  said 
fund . " 

The  court  also  cited  State  v.  Rubey,  supra,  l.c.  S.W.4,  in  saying  the 
clerk  had  the  right  to  put  funds  in  a bank  on  demand  deposit. 

The  purpose  of  Section  558.220  and  related  sections  is  to  compel 
the  officer  to  look  to  the  security  of  the  funds  in  selecting  a 
depository  and  "not  to  his  own  emolument."  Although  Section  558.220, 
RSMo  1959*  was  not  discussed,  the  holdings  in  City  of  Pulton  v. 

Home  Trust  Co.,  78  S.W.2d  445  (Mo. 1934);  In  re  Hunter's  Bank  of  New 
Madrid,  30  S.W.2d  782  (Spr.App.1930),  and  City  of  Aurora  v.  Bank  of 
Aurora,  52  S.W.2d  496  (Spr.App.  1932),  recognize  that  the  deposit 
of  funds  in  a demand  deposit  is  not  precluded  by  Section  558.220, 

RSMo  1959. 

Unless  there  is  a specific  agreement  to  the  contrary,  a deposit 
in  a bank  is  presumed  to  be  a general  deposit  establishing  a rela- 
tionship of  debtor-creditor.  Security  Nat.  Bank  Savings  & Trust  Co. 
v.  Moberly,  101  S.W.2d  33  (Mo.S .Ct .1936) ; Cassell  v.  Mercantile 
Trust  Company,  393  S.W.2d  433  (Mo.S .Ct .1965);  First  National  Bank 
of  Clinton  v.  Julian,  383  F.2d  329  (C. A. 8, 1967),  applying  Missouri 
law. 


These  authorities  indicate  further  that  a debtor-creditor  re- 
lationship is  avoided  only  when  a "special  deposit"  is  made  and  the 
depositor  and  the  bank  agree  that  the  asset  deposited  may  not  be 
used  by  the  bank,  but  must  be  kept  intact  to  be  returned  to  the 
depositor . 
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Since  the  enactment  of  the  predecessor  to  Section  558*220, 
extensive  regulations  have  been  enacted  governing  the  banking 
industry.  This  office  has  previously  held  in  Opinion  No.  177, 
dated  December  20,  1963?  issued  to  Robert  B.  Mackey,  a copy  of 
which  is  attached,  that  county  courts  in  making  deposits  of  county 
funds  are  not  limited  to  demand  deposits,  but  may  place  a portion 
of  the  funds  in  interest-bearing  time  deposits.  Although  this 
opinion  was  based  upon  Chapter  110  - - Depositories  for  Public  Funds, 
certain  conclusions  reached  there  are  relevant.  The  writer  deter- 
mined on  the  basis  of  Section  362.010,  RSMo  Supp.  1967,  of  the  bank- 
ing statute  that  the  sole  distinction  between  ^demand  deposits"  and 
"time  deposits"  is  that  the  payment  of  demand  deposits  can  be 
legally  required  within  thirty  days,  whereas  time  deposits  cannot 
be  required  within  such  period.  The  distinction  between  "demand 
deposits"  and  "time  deposits"  is  of  importance  since  under  federal 
regulation  and  Section  362.385,  RSMo  Supp.  1967,  it  is  unlawful  for 
banks  to  pay  interest  upon  demand  deposits.  See  also  the  enclosed 
Attorney  General  Opinion  No.  223,  dated  October  27,  1969,  issued  to 
Senator  Don  Owens,  a copy  of  which  is  attached,  which  held  in  part 
that  the  Director  of  Revenue,  as  an  insurer  of  a portion  of  the  in- 
tangible personal  property  tax,  may  deposit  such  funds  for  safe- 
keeping and  that  he  may,  in  doing  so,  deposit  such  funds  in  time 
deposit  accounts  which  draw  interest. 

It  is  therefore  our  opinion  that  the  circuit  clerk  of  a second 
class  county  must  keep  safe  and  have  readily  available  for  payment 
$25,000  deposited  in  court  by  the  parties  pending  the  outcome  of 
litigation.  The  clerk,  in  keeping  these  funds  safe,  can  deposit  such 
funds  in  a demand  deposit  or  a time  deposit  in  a bank,  so  long  as  the 
money  is  readily  available  for  payment.  This  can  be  done  on  the 
clerk's  own  initiative,  and  therefore  also  upon  consent  of  both  par- 
ties by  written  agreement. 

It  is  our  further  opinion  that  the  clerk  can  invest,  pursuant 
to  proper  court  order,  in  other  interest-bearing  accounts  besides 
time  deposits. 

Since  the  clerk  can  only  pay  out  the  funds  pursuant  to  court 
order,  the  interest  therefore  inures  to  the  benefit  of  the  party 
as  directed  by  the  court. 

Finally,  we  call  your  attention  to  Section  483.312,  RSMo  1959, 
which  applies  when  there  is  a deposit  in  an  interest-bearing  account. 

CONCLUSION 


It  is  the  opinion  of  this  office  that  the  circuit  clerk  of  a 
second  class  county  must  keep  safe  and  have  readily  available  for 
payment  $25,000  deposited  in  court  by  the  parties  pending  the  out- 
come of  litigation.  The  clerk,  in  keeping  these  funds  safe,  can 
deposit  such  funds  in  a demand  deposit  or  a time  deposit,  so  long  as 
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the  money  is  readily  available  for  payment.  This  can  be  done  on 
the  clerk's  own  initiative  or  upon  consent  of  both  parties  by  written 
agreement.  The  clerk,  can  also  invest  in  other  interest-bearing  ac- 
counts when  done  pursuant  to  court  order.  The  clerk  can  only  pay  the 
funds  and  the  interest  earned  from  investment  of  the  funds  as  directed 
by  the  court.  The  clerk  must  also  adhere  to  the  requirements  of 
Section  483.312,  RSMo  1959- 

The  foregoing  opinion  which  I hereby  approve  was  prepared 
by  my  assistant  Walter  W.  Nowotny,  Jr. 


Yours  very  truly, 

JOHN  C.  DANPORTH 
Attorney  General 


Ends : 

0P.177-Mackey-1963 

0P.223-0wens-1969 
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COUNTY  CLERKS:  Because  of  the  absence  of  consti- 

DEPUTIES:  tutional  or  statutory  provisions 

DEPUTY  COUNTY  CLERKS:  requiring  that  a deputy  county 

clerk  be  a resident  of  the  county 
in  which  he  or  she  serves,  it  is 
permissible  for  such  person  to  reside  in  another  county  in  this 
state. 


December  23,  19^9 


OPINION  NO.  552 


Honorable  Donald  L.  Gann 
Representative  - District  146 
P.  0.  Box  302 
Ozark,  Missouri  65721 

Dear  Representative  Gann: 

In  your  recent  opinion  request,  you  asked  the  following 
question: 
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"Please  advise  me  as  to  whether  or  not  it  Is 
permissible  for  a duly  appointed  Deputy  County 
Clerk  in  a Third  Class  County  to  continue  as 
such  in  the  event  she  moves  her  residence  to 
an  adjoining  County." 

Chapter  51  of  the  Revised  Statutes  of  Missouri  contains 
legislation  pertaining  to  county  clerks.  Clearly,  the  county 
clerk  is  required  to  be  a resident  of  the  county  in  which  he 
Is  elected.  Section  51*050,  RSMo  1959*  Section  51*^50,  RSMo 
1959*  provides,  in  part: 

"The  clerk  of  the  county  court  In  each  county 
of  the  third  class  Is  entitled  to  employ  depu- 
ties and  assistants  ..." 

However,  no  county  residency  qualifications  are  established  by 
statute  or  constitutional  provision  for  these  deputies  or  as- 
sistants. Of  course,  the  deputy  county  clerk  could  not  move 
to  another  state  and  be  eligible  to  continue  in  her  office  as 
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Article  VII,  Section  8 of  the  Missouri  Constitution  establishes 
a state  residency  requirement. 

The  absence  of  any  statutory  or  constitutional  provisions 
establishing  qualifications  for  a deputy  county  clerk  in  a 
third  class  county  compels  the  conclusion  that  one  need  not  be 
a resident  of  the  county  to  be  appointed  deputy  clerk  thereof. 
20  C.J.S.,  Counties,  Section  102,  states: 

"In  the  absence  of  exceptional  circumstances 
otherwise  disqualifying  him,  qualifications 
not  prescribed  by  constitution  or  statute 
need  not  be  possessed  by  persons  to  make  them 
eligible  for  county  offices  or  positions;  but 
the  nominee  or  appointee  must  possess  the 
qualifications  required  by  the  constitution 
or  applicable  statutes." 

In  this  case,  there  are  no  constitutional  provisions  or  appli- 
cable statutes  which  require  deputy  county  clerks  to  be  resi- 
dents of  the  county  in  which  such  officers  serve. 


CONCLUSION 

Because  of  the  absence  of  constitutional  or  statutory  pro- 
visions requiring  that  a deputy  county  clerk  be  a resident  of 
the  county  in  which  he  or  she  serves,  it  is  permissible  for  such 
person  to  reside  in  another  county  in  this  state. 

The  foregoing  opinion,  which  I hereby  approve,  was  prepared 
for  me  by  my  assistant,  Peter  H.  Ruger. 

Very  truly  yours, 

JOHN  C.  DANFORTH 

Attorney  General 
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Answer  by  Letter  (Park) 


December  22,  1969 


OPINION  LETTER  NO.  583 


Honorable  William  Y.  McCaskill 
Superintendent 
Division  of  Insurance 
Jefferson  City,  Missouri  651OI 

Re:  Life  Insurance  Company  of  Missouri 


Dear  Mr.  McCaskill: 

This  letter  is  written  pursuant  to  your  request  for  an  opinion 
as  to  whether  the  Declaration  of  Intention,  Articles  of  Incorporation 
and  Publisher’s  Affidavit  submitted  by  the  corporators  of  Life  Insur- 
ance Company  of  Missouri  and  forwarded  to  this  office  are  in  accord- 
ance with  Chapter  376  of  the  Revised  Statutes  of  Missouri  and  not  in- 
consistent with  the  constitution  and  laws  of  this  state  and  the  United 
States . 

Section  376.070,  RSMo  1959 j provides  that  whenever  the  corpora- 
tors of  a proposed  joint  stock  life  and  accident  insurance  company 
file  a declaration  for  the  purpose  of  incorporating  such  company,  the 
superintendent  of  the  insurance  division  will  submit  the  declaration 
to  the  Attorney  General  for  examination,  and  if  it  is  found  by  him  to 
be  in  accordance  with  the  provisions  of  Sections  376. CIO  to  376. 670 
and  not  inconsistent  with  the  constitution  and  laws  of  this  state  and 
the  United  States,  he  shall  so  certify  and  deliver  it  back  to  the 
superintendent . 

We  have  examined  the  papers  delivered  to  us  in  the  light  of  per- 
tinent provisions  of  the  constitution  and  lav/s  of  Missouri  and  the 
United  States,  and  it  has  been  concluded  that  the  statutory  certifi- 
cation required  by  Section  376.070  cannot  be  made  for  the  reason  that 
the  proposed  declaration  of  intention  and  articles  of  incorporation 
are  inconsistent  with  the  constitution  and  laws  of  Missouri. 

Article  IV  of  the  proposed  articles  of  incorporation,  in  addition 
to  other  classes  of  shares,  authorizes  the  issuance  of  6c,000  shares 
of  $1  par  value  Class  A-l  common  stock  entitled  to  1/2  vote  per  share 
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and  70,000  shares  of  $1  par  value  Class  A-3  common  stock  entitled  to 
1-1/2  vote  per  share. 


It  is  our  view  that  the  constitution  and  statutes  of  Missouri 
prohibit  the  creation  of  stock  having  multiple  votes  per  share  or 
fractional  votes  per  share. 

Article  XI,  Section  6,  of  the  Missouri  Constitution  provides: 


"In  all  elections  for  directors  or  managers  of 
any  corporation,  each  shareholder  shall  have  the 
right  to  cast  as  many  votes  in  the  aggregate  as 
shall  equal  the  number  of  shares  held  by  him, 
multiplied  by  the  number  of  directors  or  managers 
to  be  elected,  * * * and  such  directors  or  managers 
shall  not  be  elected  in  any  other  manner;  * * * " 

I 

Under  the  proposed  articles  of  Life  Insurance  Company  of  Missouri, 
in  elections  for  directors  a person  holding  100  shares  of  Class  A-l 
common  stock  would  be  entitled  to  only  50  votes  multiplied  by  the 
number  of  directors  to  be  elected,  and  a person  holding  100  shares  of 
Class  A-3  common  stock  would  be  entitled  to  150  votes  multiplied  by 
the  number  of  directors.  The  constitutional  provisions  require  that 
in  this  situation  each  of  the  shareholders  would  be  entitled  to  100 
votes  multiplied  by  the  number  of  directors  to  be  elected . 

likewise.  Section  375*198,  RSMo  Supp.  1967  states: 


"l.  Any  capital  stock  insurance  company  sha3 1 
have  power  to  create  and  issue  the  number  of 
shares  stated  in  its  articles  of  incorporation. 
Such  shares  may  be  divided  into  one  or  more 
classes,  any  or  all  of  which  classes  shall  con- 
sist of  shares  with  a minimum  par  value  of  one 
dollar,  with  such  designations,  preferences, 
qualifications,  limitations,  restrictions  and  such 
special  or  relative  rights  including  the  right  of 
conversion  into  any  other  class  of  she  res  at  . 
be  stated  in  the  articles  of  incorporation;  pro-- 
vlded,  that  the  authorized  number  of  shr  res  q / any 
class  or"  classes  vitiiout  voti-v.  rigs  it’s  sKaT.l  hot 
exceed  in  th~e  aggregate  a' 
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Time  it  is  clear  that  the 
prohibiting  an  arrangement 


statute  equates  shares  and  votes  thereby 
authorizing  more  or  less  than  one  vot<  pc 


share . 


Although  Chapter  351  of  the  Revised  Statutes  of  Missouri  con- 
taining the  General  and  Business  Corpor<  tion  Law  of  Missouri,  does 
apply  generally  to  insurance  companies  (see  Section  35-1  *6yo,  R.b  o 
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Supp . 1967),  it  in  apparent  that  t'nc  legislators  have  drawn  freely 
upon  those  statutes  in  adopting  corporation  laws  relating  to  Missouri 
insurance  companies.  The  counterpart  of  Section  375*198  of  the  i n- 
surance  code  is  found  in  the  earlier  enactment  of  Section  351*180 
of  the  General  and  Business  Corporation  Law.  Section  375*201,  relat- 
ing to  amendment  of  charter,  bears  close  resemblance  to  the  earlier 
statute  contained  in  Section  351*050  of  tiie  general  corporation  code. 
It  should  be  observed  that  subsection  2(l)(j)  of  Section  375*201 
contains  the  same  proviso  used  in  Section  375*198  that  the  ratio  of 
non- voting  shares  to  voting  shares  shall  not  exceed  two  to  one. 

Implementing  the  constitutional  provision  set  forth  in  Article 
XI,  Section  6,  the  legislature  enacted  Section  351*245  relating  to 
voting  shares  and  election  of  directors.  In  pertinent  part  this 
section  provides  as  follows: 

"1.  Each  outstanding  share  entitled  to  vote  under 
the  provisions  of  the  articles  of  incorporation 
jshall  be  entitled  to  one  vote  on  each  matter  sub- 
mitted to  a vote  "at  a meet  3 ng  of  shareholders. 

* * * 

"3*  In  all  elections  for  directors  of  any  corpora- 
tion, each  shareholder  shall  have  the  right  to  cast 
as  many  votes  in  the  aggregate  as  shall  equal  the 
number  "of  voting  shares  so  held  by  him  or  her  in  "said 
corporation,  multiplied  by  the  number  of  dii’ectors  to 
be  elected  at  such  election,  * * * and  such  directors 
shall  not  be  elected  in  any  other  manner."  (Emphasis 
added ) 

It  is  reasonable  to  conclude  that  the  legislature  intended  that 
voting  rights  of  shareholders  of  joint  stock  insurance  companies 
should  bo  considered  in  the  same  light  as  the  rights  of  shareholders 
of  general  business  corporations  except  where  otherwise  expressly 
provided . 

As  Indicated  above,  for  the  reasons  stated  herein  the  certifi- 
cate required  by  Section  376.070,  RSMo  1959?  cannot  be  given.  The 
documents  forwarded  to  this  office  with  your  letter  are  returned 
herewith. 


Very  truly  yours 


ends 


JO* 71  C.  DAI! FORTH 
AT  ORi.EY  GENERAL 


ELECTIONS:  (1)  The  signers  of  a given  sheet 

SECRETARY  OF  STATE:  of  a referendum  petition  are  not 

REFERENDUM:  reauired  to  reside  in  the  same 

INITIATIVE:  congressional  district  and  a 

PETITIONS:  signature  on  a referendum  pe- 

tition would  not  be  invalid  be- 
cause the  petition  purports  to 
come  from  a congressional  district  in  which  the  signer  does 
not  reside;  (2)  a petition  that  omits  the  county  in  which  a 
signer  resides  or  incorrectly  states  the  county  in  which  a 
signer  resides  is  not  invalid  and  signatures  should  not  be 
disoualified  on  that  account;  (3)  the  Attorney  General  or 
a prosecuting  attorney  has  no  authority  to  act  to  prevent 
the  filing  of  petitions  that  appear  to  contain  forged  signa- 
tures; the  Secretary  of  State's  function  in  filing  petitions 
is  ministerial  and  he  has  no  authority  to  reject  signatures 
that  appear  forged;  (4)  those  same  officials  have  no  autho- 
rity to  ascertain  whether  or  not  a cony  of  the  bill  to  be 
referred  was  attached  to  a referendum  petition,  and  therefore 
may  not  act  to  prevent  the  filing  of  a petition  on  the 
ground  that  a copy  of  the  bill  allegedly  was  not  attached 
at  the  time  the  petition  was  circulated;  (5)  a notary  may 
witness  the  sworn  statement  of  a circulator  when  the 
notary  has  also  signed  the  sheet  of  the  petition  which  he 
notarizes;  (6)  a notary  may  notarize  petitions  in  any 
part  of  the  state  in  which  he  has  authority  to  act  as  a 
notary,  there  being  no  requirement  that  referendum  petitions 
be  notarized  in  the  county  in  which  they  are  circulated. 


OPINION  NO.  588 
December  31,  19^9 


Honorable  E.  J.  Cantrell 
House  of  Representatives 
306  Capitol  Building 
Jefferson  City,  Missouri  65101 

Dear  Representative  Cantrell: 

This  is  in  response  to  your  request  for  an  official 
opinion  on  the  following  questions: 

"FIRST:  Is  it  in  accord  with  the  statutes 

to  assemble  names  from  varying  counties  or 
from  varying  congressional  districts  on  a 
single  petition,  and  request  the  Secretary 
of  State  to  certify  said  petitions  when  the 
language  or  markings  on  said  petitions 
indicate  the  signatures  were  from  varying 
districts? 
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"SECOND:  If  the  language  or  markings 

designating  the  proper  district  or 
county  is  absent,  would  these  signa- 
tures then  be  valid? 

"THIRD:  Is  there  any  jurisdiction  with- 

in the  Attorney  General's  Office,  Secretary 
of  State's  Office,  or  County  Prosecuting 
Attorney's  Office  that  would  ascertain 
the  authenticity  of  signatures  that  give 
preliminary  indications  of  being  forged? 

"FOURTH:  Would  any  of  these  same  offices 

have  the  authority  to  ascertain  whether 
or  not  the  petitions  signed  at  the  time 
of  signing  had  the  proper  matter  attached? 
Again,  if  there  were  indications  and  in- 
stances cited  that  would  determine  the 
matter  was  not  attached,  could  either  of 
these  offices  take  steps  to  curb  the  certi- 
fication of  those  petitions? 

"FIFTH:  Under  the  statutes  governing  the 

notaries  — is  it  lawful  for  a notary 
witnessing  the  sworn  statement  of  the  circu- 
lator of  a petition  to  sign  the  same  docu- 
ment which  he  is  notarizing? 

"SIXTH:  Does  a notary  have  the  authority 

to  notarize  petitions  for  persons  from 
counties  outside  their  jurisdiction?  Or, 
would  a notary  from  a county  where  he  was 
commissioned  have  the  authority  to  notarize 
a petition  from  another  county  which  is 
clearly  outside  his  commissioned  territory?" 


I 


In  response  to  your  first  and  second  questions  the 
Missouri  Supreme  Court  held  in  State  ex  rel.  Westhues  v. 
Sullivan,  2'83  Mo.  5^6,  22H  S.W.  327,'  pi  3^2  Tl~926T~that 
there  is  no  statutory  provision  which  requires  that  each 
petition  contain  signatures  from,  residents  of  only  one 
congressional  district  and  that  when  a petition  purports 
to  contain  signatures  of  residents  of  one  district,  but 
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In  fact  contains  signatures  of  another  district,  the 
signatures  should  be  counted  as  coming  from  the  district 
where  the  signer  resides  which  can  be  determined  from 
the  residence  which  the  signer  must  list  next  to  his 
signature . 

In  those  questions  you  also  inquire  whether  a petition 
may  be  filed  that  incorrectly  states  the  county,  or  omits 
all  reference  to  the  county,  in  which  a signer  or  signers 
reside.  Section  126.020,  RSMo  1959  reads: 

"The  following  shall  be  substantially 
the  form  of  petition  for  the  refer- 
endum to  the  peoole  on  any  law  passed 
by  the  general  assembly  of  the  state  of 
Missouri : 

WARNING 

It  is  a felony  for  anyone  to  sign  any 
initiative  or  referendum  petition 
with  any  name  other  than  his  own, 
or  to  knowingly  sign  his  name  more 
than  once  for  the  same  measure,  or 
to  sign  such  petition  when  he  is  not 
a legal  voter. 

PETITION  POR  REFERENDUM 

To  the  Honorable  Secretary 

of  State  for  the  state  of  Missouri: 

We,  the  undersigned,  citizens  and 
legal  voters  of  the  state  of  Missouri 
(and  the  county  of ),  re- 

spectfully order  that  the  senate  (or 

house)  bill  No entitled 

(title  of  law),  passed  by  the  

general  assembly  of  the  state  of 
Missouri,  at  the  regular  (special) 
session  of  said  general  assembly, 
shall  be  referred  to  the  people  of 
the  state,  for  their  approval  or 
rejection,  at  the  regular  (special) 
election  to  be  held  on  the  ....  day 
of  ...w.,  A.  D.  19 — , and  each  for 
himself  says:  I have  personally 
signed  this  petition.  I am  a legal 
voter  of  the  state  of  Missouri  and 

county  of  my  residence  and 

post  office  are  correctly  written 
after  my  name. 
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Name 


Residence 


Post 
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office  

(If  in  a city,  street  and  number.) 

(Here  follow  numbered  lines  for  signatures.)-' 

Section  126.0*10,  RSMo  reads  as  follows: 

"Each  and  every  sheet  of  every  such 
petition  containing  signatures  shall 
be  verified  in  substantially  the 
following  form  by  the  person  who  circu- 
lated said  sheet  of  said  petition,  by 
his  or  her  affidavit  thereon  and  as  part 
thereof : 

State  of  Missouri.  ) 

) ss . 

County  of . ) 

I, , being  first  duly  sworn,  say 

(here  shall  be  legibly  written  or  type- 
written the  name  of  the  signers  of  the 
sheet),  signed  this  sheet  of  the  fore- 
going petition,  and  each  of  them  sirned 
his  name  thereto  in  my  presence;  I believe 
that  each  has  stated  his  name,  post  office 
address  and  residence  correctly . and  that 
each  signer  is  a legal  voter  of  the  state 
of  Missouri  and  county  of . 

(Signatures  and  post  office  address  of 
affiant . ) 

Subscribed  and  sworn  to  before  me  this 

day  of  , A.  D.  19 — . 

(Signature  and  title  of  officer  before 
whom  oath  is  made  and  his  post  office  ad- 
dress. ) 

The  forms  herein  given  are  not  mandatory, 
and  if  substantially  followed  in  any 
petition  it  shall  be  sufficient,  disregard- 
ing clerical  and  merely  technical  errors.  " 
(Emphasis  added.) 

We  note  that  a petition  following  the  form  suggested 
in  those  two  statutes  makes  reference  to  the  county 
In  which  the  signer  resides  in  the  locations  which  we 
have  underlined.  Section  126.020,  RSMo  1959,  reauires 
that  the  form  of  the  petition  be  "substantially"  similar 
to  the  form  therein  suggested.  Section  126.0*10  provides 
that  the  verification  form  is  not  "mandatory"  and  If 
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substantially  followed  in  any  petition  it  shall  be  sufficient, 
disregarding  clerical  and  merely  technical  errors.'1 

From  those  guidelines  as  to  the  sufficiency  or  the 
petition  forms , we  are  of  the  opinion  that  the  statutory 
requirements  as  to  form  are  to  be  liberally  construed  and  that 
if  a petition  omits  a county  in  which  a signer  or  signers  reside, 
or  incorrectly  states  the  county  in  which  a signer  or  signers 
reside,  the  petition  would  still  substantially  comply  with 
the  statutory  form  and  would  not  be  invalid.  We  find 
a petition  to  be  substantially  complied  with  in  the  above 
situation  because  we  feel  that  the  county  of  the  signer 
has  no  bearing  on  the  substantive  provisions  of  the 
constitution  or  statutes  relating  to  the  referendum  pro- 
cedure . 


II 


In  response  to  your  third  question,  we  are  of  the 
opinion  that  there  is  no  authority  permitting  the  Secretary 
of  State,  Attorney  General,  or  a county  prosecuting  attorney 
to  make  a determination  of  the  validity  of  signatures  that 
appear  to  be  forged  on  a referendum  petition  for  the  purpose 
of  disqualifying  such  signatures. 

With  respect  to  the  Attorney  General  and  a prosecuting 
attorney,  there  is  no  statutory  provision  which  authorizes 
such  officials  to  make  a determination  as  to  which  signatures 
are  to  be  counted  in  determining  if  there  are  sufficient 
signatures  from  each  of  the  required  number  of  congressional 
districts.  We  believe  that  the  fact  that  such  signatures 
appear  to  be  forged  would  not  permit  such  officials  to 
make  such  a determination.  We  note  that  the  prosecuting 
attorney  may  investigate  forged  signatures  for  the  purposes 
of  considering  criminal  prosecution  under  Section  126.100, 
RSMo  1959,  which  makes  it  a felony  to  knowingly  sign  a name 
other  than  the  signer's  own  name  to  a referendum  petition. 

We  find  from  the  holdings  of  the  Missouri  Supreme 
Court  that  the  Secretary  of  State's  function  in  filing 
referendum  petitions  is  ministerial.  If  the  petitions 
appear  on  their  face  to  be  in  order,  he  has  no  authority 
to  inquire  into  the  possibility  that  some  signatures  may 
have  been  forged.  For  example,  in  State  ex  rel . Kemper  v. 
Carter,  the  Supreme  Court  held: 
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" We  are  not  sayint?  that  the  Secretary 
of  State  must  file  a referendum  petition 
upon  which  either  there  is  not  enough  con- 
gressional districts  represented  by  the 
signers  thereon,  or  not  enough  signers 
from  such  or  any  of  such  districts. 

But.  where  prima  facie  all  of  these  facts 
appear,  he  must  file  the  petition  as 
presented  to  him,  and  leave  to  the  courts 
the  determination  of  questions  of  latent 
fraud,  forgery,  and  hermetic  illegality, 
for  which  determination  our  statutes , it 
would  seem,  have  provided  full  and  ample 
machinery  for  every  condition  and  contin- 
gency, and  for  the  protection  and  safe- 
guarding of  both  protagonists  and  anta- 
gonists of  the  act  sought  to  be  referred. 
...  " 257  Mo.  52,  165  S.W.  773,  781 

(191** ) . 


Ill 


You  have  informed  this  office  that  in  your  fourth 
question  you  desire  our  opinion  on  two  questions:  (1) 

Must  a copy  of  the  bill  to  be  referred  be  attached  to  the 
referendum  petition  at  the  time  the  petition  is  circulated 
and  signed  by  legal  voters  and  (2)  May  the  Secretary  of 
State,  Attorney  General,  or  a prosecuting  attorney  take 
action  to  prevent  the  filing  of  a referendum  petition 
that  appears  to  have  been  circulated  without  a copy  of 
the  bill  to  be  referred  attached? 

Answering  the  second  part  of  the  question  first,  in 
our  opinion  the  Secretary  of  State,  the  Attorney  General 
or  a prosecuting  attorney  has  no  authority  to  prevent  the 
filing  of  a petition  that  was  circulated  without  a copy  of 
the  bill  to  be  referred  attached.  We  base  that  opinion 
on  the  fact  that  whether  or  not  a copy  of  the  bill  was 
attached  at  the  time  that  the  petition  was  circulated 
cannot  be  determined  by  examining  the  petition  at  the 
time  it  is  offered  for  filing.  As  we  pointed  out  in 
Section  II  of  this  opinion,  the  Attorney  General  (or  a 
prosecuting  attorney)  has  no  authority  to  prevent  a 
petition  from  being  filed  for  any  reason.  The  Secretary 
of  State’s  function  in  filing  a referendum  petition  is 
ministerial  and  for  him  to  determine  that  the  petition 
did  not  contain  a copy  of  the  bill  to  be  referred  at  the 
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time  It  was  circulated  would  require  that  he  act  in  a 
judicial  rather  than  ministerial  capacity,  and  therefore 
would  not  be  proper. 

In  answer  to  the  first  part  of  your  fourth  question, 
inquiring  as  to  whether  the  statutes  require  that  a copy 
of  the  bill  to  be  referred  be  attached  to  a referendum 
petition  at  the  time  that  the  petition  is  circulated, 
there  is  no  decision  of  the  courts  in  this  state  in  point. 

The  only  statutory  section  that  would  be  relevant  to 
this  inquiry  is  Section  126.030,  RSMo  1959*  The  relevant 
parts  of  that  statute  are  as  follows: 

" . . . Every  such  sheet  for  petitioners' 
signatures  shall  be  attached  to  a full  and 
correct  copy  of  the  title  and  text  of  the 
measure  so  proposed  by  the  initiative  peti- 
tion; but  such  petition  may  be  filed  with 
the  secretary  of  state  in  numbered  sections, 
for  convenience  in  handling,  and  referendum 
petitions  shall  be  attached  to  a full  and 
correct  copy  of  the  measure  on  which  the 
referendum  is  demanded,  and  may  be  filed 
in  numbered  sections  in  like  manner;  . . . 

When  any  such  initiative  or  referendum 
petitions  shall  be  offered  for  filing,  the 
secretary  of  state,  in  the  presence  of  the 
governor  and  the  person  offering  the  same 
for  filing,  shall  detach  the  sheet  contain- 
ing the  signatures  and  affidavits  and 
cause  them  all  to  be  attached  to  one  or 
more  printed  copies  of  the  measure  so 
proposed  by  initiative  or  referendum  pe- 
titions, the  detached  copies  of  such  meas- 
ure shall  be  delivered  to  the  person  of- 
fering the  sane  for  filing.  . . . " 

While  the  quoted  portions  of  Section  126.030,  RSMo  1959, 
do  not  expressly  hold  that  a copy  of  the  bill  must  be  attached 
to  a referendum  petition  at  the  time  such  petition  is  circu- 
lated. it  could  be  construed  to  impose  such  a requirement. 

The  Arkansas  Supreme  Court  in  Townsend  v.  McDonald , 

42  S.W.2d  410.  184  Ark.  273,  (1931)  construed  an  Arkansas 
statute  quite  similar  to  Section  126.030  RSMo  1959,  to  hold 
that  a copy  of  the  bill  must  be  attached  to  a referendum 
petition.  In  that  case,  the  Arkansas  court  observed: 
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"The  purpose  of  the  section  with  regard 
to  petitions  for  initiative  measures  is 
clear.  The  people  could  not  intelligently 
act  on  an  initiative  measure,  unless  a copy 
of  the  measure  itself  was  before  them.  The 
same  reasoning  would  obtain  in  cases  of  a 
measure  referred  to  the  people.  A full  and 
correct  copy  of  the  measure  attached  to  the 
petition  would  enable  the  signer  thereto 
to  act  intelligently  in  the  premises.  Of 
course,  he  would  not  be  required  to  read 
the  measure,  but  it  would  be  his  duty  to 
inform  himself  of  its  contents,  and  this 
would  be  a certain  way  for  the  signer  to  know 
that  a different  petition  would  not  be  pre- 
sented from  that  signed  by  him.  The  signer 
would  know  that  he  was  signing  the  measure 
passed  by  the  Legislature,  and  was  not  taking 
the  opinion  of  any  one  else  as  to  the  meaning 
of  it.  Otherwise,  those  in  charge  of  the 
petition,  either  designedly  or  ignorantly, 
might  inform  the  petitioners  that  the  mean- 
ing of  the  bill  proposed  to  be  referred  was 
essentially  and  substantially  different  from 
the  one  actually  passed  by  the  Legislature. 


On  the  other  hand,  the  Nebraska  Supreme  Court  construed 
a statute  almost  identical  to  126.030,  RSMo  1959 , not  to 
require  that  a copy  of  the  bill  to  be  referred  be  attached 
to  the  referendum  petition  at  the  time  the  petition  is 
circulated.  In  that  case,  State  ex  rel . v.  Amsberry , 

104  Neb.  273,  177  N.W.  179  (1920),  the  court  observed: 


'Laws  to  facilitate  the  operation  of  the 
amendment  must  be  reasonable,  so  as  not  to 
unnecessarily  obstruct  or  impede  the  opera- 
tion of  the  law.  A law  requiring  a full  copy 
of  a 46l-page  act  to  be  attached  to  each  sheet 
would  be  unreasonable  and  unnecessarily  ob- 
structive. In  practice  it  has  never  been 
thought  necessary , in  submitting  a law  to 
the  voters,  that  a full  copy  of  it  should  be 
attached  to  the  voter's  ballot.  Accordingly, 
section  2340  [Section  126. 0Z0.  RSMo.]  of  the 
act  requires  the  ballot  title  to  contain  only 
an  impartial  statement  of  the  purpose  of  the 
measure  to  be  prepared  by  the  Attorney  General. 
Such  legislation,  for  the  purpose  of  inform- 
ing a referendum  petitioner,  may  tend  to  fa- 
cilitate the  operation  of  the  law.  The  people 
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are  conservative.  In  the  absence  of  fraud, 
they  will  be  inclined  to  vote  ’no'  to  a pro- 
position which  they  do  not  understand  and  which 
purports  to  change  existing  laws . ; 

In  State  ex  rel . v.  Olcott , 62  Or.  277,  125  P.  303  (1912) 
the  Oregon  Supreme  Court  has  construed  its  referendum 
clause  (Oregon  has  laws  similar  to  Missouri  on  initiative 
and  referendum)  to  hold  that  a cooy  of  the  bill  to  be  re- 
ferred to  the  people  need  not  be  attached  to  each  separate 
sheet  of  the  petition  if  several  sheets  of  the  petition 
are  circulated  together-  it  being  sufficient  if  one  copy 
of  the  bill  is  attached  to  several  petition  sheets  circulated 
together . 

In  view  of  the  fact  that  the  Missouri  Supreme  Court 
has  never  ruled  on  whether  a copy  of  the  bill  to  be  referred 
must  be  attached  to  each  sheet  of  the  referendum  petition 
and  that  courts  of  other  states  have  taken  conflicting 
positions  on  that  question,  we  believe  that  the  question 
can  only  be  answered  by  a Missouri  court,  and  therefore, 
we  decline  to  give  our  opinion  on  that  question  noting 
that  Section  126.050,  RSMo  1959.  authorizes  the  raising 
of  that  auestion  in  court  by  filing  a suit  to  enjoin  the 
Secretary  of  State  and  all  other  offices  from  certifying  or 
printing  the  official  ballot  on  the  matter  referred. 

A final  determination  by  the  courts  that  an  injunction 
should  issue  would  prevent  the  referendum. 


IV 


In  answer  to  your  fifth  question,  we  find  that  that 
question  is  answered  in  State  v.  Sullivan , supra,  where 
the  Court  held  that  a notary  who  attests  'to  the  affidavit 
of  the  circulator  of  a referendum  petition  may  also  sign 
the  petition  on  which  the  affidavit  of  the  circulator 
which  the  notary  attests  appears.  The  court  said  at  l.c. 
283  Mo.  599,  224  S.W.  342: 

"A  further  contention,  which  affects 
a few  petitions  in  several  of  the  con- 
gressional districts,  is  that  the  affidavit 
of  the  circulator  was  made  before  a notary 
public,  who  himself  had  signed  one  sheet  of 
the  petition.  There  is  nothing  in  this 
contention.  The  notary  public,  as  a voter, 
signs  the  petition  with  other  voters.  The 
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circulator  makes  affidavit  before  such 
notary  that  he  (naming  the  notary  and 
the  other  voters)  have  signed  the  pe- 
tition. This  single  signer  of  the  pe- 
tition (the  notary  public)  has  no  such 
interest  in  the  matter  as  would  preclude 
him  from  administering  the  oath  to  the 
circulator  of  the  petition.  Such  officer 
is  allowed  by  law  to  administer  the  oath 
to  such  a person.  We  know  of  no  law, 
either  statutory  or  common,  which  would 
make  this  official  certificate  bad.  The 
cases  cited  do  not  apply. ’’ 

In  response  to  your  last  question,  there  is  no  law 
that  requires  the  circulator's  affidavit  to  be  attested 
to  in  the  county  where  the  petition  was  circulated.  By 
law  a notary  may  notarize  documents  in  the  county  for  which 
he  is  appointed,  the  adjoining  counties,  and  in  any  or 
all  other  counties  of  the  state  in  which  he  has  previously 
filed  a certified  copy  of  his  appointment  with  the  circuit 
clerk  of  that  county.  Section  486.010,  RSFo  1967  Supp . 

The  only  situation  in  which  a petition  would  be  improperly 
notarized  would  be  when  a notary  notarizes  the  petition 
in  a county  where  he  is  not  commissioned  and  which  does 
not  adjoin  the  county  in  which  he  is  commissioned  when  he 
has  not  previously  filed  his  commission  with  the  county 
clerk  in  the  county  where  he  is  not  commissioned. 
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CONCLUSION 


It  is  the  opinion  of  this  office  that  (1)  that  the 
signers  of  a given  sheet  of  a referendum  petition  are  not 
required  to  reside  in  the  same  congressional  district  and 
a signature  on  a referendum  petition  would  not  be  invalid 
because  the  petition  purports  to  come  from  a congressional 
district  in  which  the  signer  does  not  reside:  (2)  a 
petition  that  omits  the  county  in  which  a signer  resides 
or  incorrectly  states  the  county  in  which  a signer  resides 
is  not  invalid  and  signatures  should  not  be  disqualified 
on  that  account;  (3)  the  Attorney  General  or  a prosecuting 
attorney  has  no  authority  to  act  to  prevent  the  filing 
of  petitions  that  appear  to  contain  forged  signatures; 
the  Secretary  of  State’s  function  in  filing  petitions 
is  ministerial  and  he  has  no  authority  to  reject  signa- 
tures that  appear  forged;  (4)  those  same  officials  have  no 
authority  to  ascertain  whether  or  not  a copy  of  the  bill 
to  be  referred  was  attached  to  a referendum  petition, 
and  therefore  may  not  act  to  prevent  the  filing  of  a petition 
on  the  ground  that  a copy  of  the  bill  allegedly  was  not 
attached  at  the  time  the  petition  was  circulated;  (5) 
a notary  may  witness  the  sworn  statement  of  a circulator 
when  the  notary  has  also  signed  the  sheet  of  the  petition 
which  he  notarizes;  (6)  a notary  may  notarize  petitions 
in  any  part  of  the  state  in  which  he  has  authority  to  act 
as  a notary,  there  being  no  requirement  that  referendum 
petitions  be  notarized  in  the  county  in  which  they  are 
circulated . 

The  foregoing  opinion,  which  I hereby  approve,  was 
prepared  by  my  Assistant,  Charles  A.  Blackmar. 

Yours  very  truly, 

JOHN  C.  DANPORTH 

Attorney  General 
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OPINION  LETTER  NO.  592 


Mr.  Hubert  Wheeler 
Commissioner  of  Education 
State  Department  of  Education 
Jefferson  State  Office  Building 
Jefferson  City,  Missouri  65101 


Dear  Commissioner  Wheeler: 

Pursuant  to  the  request  contained  in  your  letter  of  December  18, 
1969,  that  this  office  provide  its  certification  of  the  proposed 
Plan  of  Operation  of  the  Missouri  State  Agency  for  Surplus  Property 
for  the  period  January  1,  1970  through  June  30,  1975,  we  have  re- 
viewed the  plan  proposed  by  the  State  Board  of  Education  as  the 
State  Agency  for  Surplus  Property  in  Missouri. 

Our  review  of  the  plan  has  taken  into  consideration  (1)  the 
Federal  Property  and  Administrative  Services  Act  of  1949,  as  amended, 
63  Stat.  377  (1949) , a3  amended,  (2)  regulations  of  the  Department 
of  Health,  Education  and  Welfare  entitled  Minimum  Standards  of 
Operation  for  State  Agencies  for  Surplus  Property,  45  C.F.R.  14.1 
through  14.15  and  (3)  Sections  161.192  and  161.202,  RSMo  1967  Supp. 

From  the  foregoing,  it  is  the  opinion  of  this  office  tnat: 

1.  The  State  Board  of  Education  is  the  'Missouri  State  Agency 
for  Surplus  Property"  and  is  so  designated  in  Section  161.192,  RSMo 
1967  Supp. , and 

2.  The  Missouri  State  Agency  for  Surplus  Property  is  authorized 
to  acquire * warehouse  and  distribute  federal  surplus  property  in  con- 
formity with  the  Federal  Property  and  Administrative  Services  Act  of 
1949,  Public  Law  152,  Eighty-First  Congress,  as  amended,  and  under 
any  other  laws  enacted  by  the  Congress  of  the  United  States  which 
provide  for  the  disposal  of  United  States  Government  surplus  property 
(Section  161.192,  RSMo  1967  Supp.),  and 
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3.  The  Missouri  State  Agency  for  Surplus  Property  may  enter 
into  agreements  for  and  on  behalf  of  tne  State  of  Missouri  which 
are  necessary  or  appropriate  under  controlling  federal  statutes 
and  regulations,  and  may  make  regulations  necessary  to  the  dis- 
posal of  surplus  properties  (Section  161.192). 

Therefore,  we  hereby  certify  that  the  Missouri  State  Agency 
for  Surplus  Property  is  authorized  and  empowered  by  the  law  of 
the  State  of  Missouri  to  carry  out  the  provisions  of  the  proposed 
Plan  of  Operation  for  the  period  January  1,  1970  through  June  30, 
1975. 


Very  truly  yours , 


JOHN  C.  DAN FORTH 
Attorney  General 
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